This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 


atjhttp  :  //books  .  qooqle  .  com/ 


HARVARD  LAW  SCHOOL 
LIBRARY 


I 


i 
I 


J 


REPORTS  OF  CASES 

c  J 

DECIDED  IN  THE 


COURT'  OF  APPEALS 


OF  THE 


STATE  OF  NEW  YORK 


From   and  Including   Decisions  of  February  24,  to  and 
Including  Decisions  of  April  23,  1903, 


NOTES,  REFERENCES  AND  INDEX. 


By  EDWIN  A.  BEDELL, 

Btate  Reporter. 


Volume   174. 


ALBANY 

J.  B.  LYON  COMPANY. 

1903. 


Entered,  according  to  Act  of  Congress,  in  the  year  nineteen  hundred  and  three, 

By  JOHN  F.  O'BRIEN,  Secretary  of  the  Static  of  New  York, 

In  trust  for  the  benefit  of  the  People  of  the  said  State,  in  the  office  of  the  Librarian  of 
Congress,  at  Washington,  D.  C. 


& 


a*.  J/a~».  *,    '  W> 


( 
I 


JUDGES  OF  THE  COURT  OF  APPEALS. 


ALTON  B.  PARKER,  Chief  Judge. 
JOHN  C.  GRAY, 
DENIS  O'BRIEN, 
EDWARD  T.  BARTLETT, 
ALBERT  HAIGHT, 
CELORA  E.  MARTIN, 
IRVING  G.  VANN, 

Associate  Judges. 

EDGAR  M.  OULLEN, 

WILLIAM  E.  WERNER, 

Justices  of  the  Supreme  Court  serving  as 
Associate  Judges.* 


'Designated  by  the  Governor  January  1. 1900,  under  section  7  of  article 
VI  of  the  Constitution,  as  amended  in  1899. 


HI 


TABLE   OF  CASES 

REPORTED  IN  THIS  VOLUME. 


■«•.  PAGE. 

Adam,  People  ex  reL  Bolza  v. .  580 

Adler  v.  Aron 644 

Adler  Bros.  &  Co.,  In  re 287 

.  Albring  v.  N.  Y.  C.  &  H.  R.  R. 

R.Co 179 

Alignum  Co.  v.  Stoll 542 

Alsing  Co.    v.  New   England 

Quartz  &  Spar  Co 536 

American    Brewing    Co.,   City 

Trust,  8.  D.  &  S.  Co.  v 486 

American  Surety    Co.,   N.  Y. 

County  Nat.  Bank  v 544 

American  Surety  Co.,  Tyng  v..  166 

Anderson,  Lake  v 524 

Arents,  Matthie  v 548 

Armstrong  v.  Borden's  Con- 
densed Milk  Co 510 

Aron,  Adler  v 544 

Associated  Manfrs.'  Mut.  F.  Ins. 
Corpn.,  Insurance  Co.  of  the 
State  of  New  York  v 541 

B. 
Bank  of  Staten  Island  v.  City  of 

New  York 519 

Bannerman,  Travell  v 47 

Barlow  v.  Gillet 545 

Barrett  v.  Lake  Ontario  Beach 

Impr.  Co 810 

Bayne  v.  Hard 584 

Bell  v.  New  Jersey  Steamboat 

Co. 547 

Bennett  v.  Brooklyn  Heights  R. 

R.  Co 542 

Benson  v.  Eastern  Bldg.  &  Loan 

Assn....     88 

Bertsch,  Quade  v 528 

Bickford   &  Huffman   Co.  v. 

Gleason 507 


PAGE. 

Birkett,  Columbia  Bank  v 112 

Bd.  of  Education,  District  No. 

2,   Oswego  City  Sav.    Bank 

v 515 

Bd.  of  Education,  New  York 

City,  People  ex  rel.  Callahan 

v 169 

Bd.   of  Education,  New  York 

City,  In  re  Cusack  v 136 

Bd.  of  Education,  New  York 

City,  In  re  O'Leary  v 511 

Bd.  of  Police  Comrs.,  Yonkers, 

People   ex   rel.   McLaughlin 

v 450 

Bd.  of  R.  R.  Comrs.,  People  ex 

rel.  N.  Y.  C.  &  H.  R.  R.  R. 

Co.  v 582 

Bolza,  People  ex  rel.,  v.  Adam.  530 
Borden's  Condensed  Milk  Co., 

Armstrong  v 510 

Bornmann  v.  Star  Co 212 

Boylan  Mfg.   Co.   v.   State  of 

New  York 506 

Brantingham  v.  Huff 53,  524 

Brooklyn    Ball    Club,    Griffin 

v 685 

Brooklyn  City  R.  R.  Co.,  Peo- 
ple ex  rel.,  v.  State  Bd.  of  Tax 

Comrs 417 

Brooklyn  Heights  R.  R,  Co., 

Bennett  v 542 

Brooklyn  Heights  R.  R.  Co., 

Clark  v 528 

Brooklyn  Heights  R.   R.  Co., 

Wagner  t 520 

Buffalo,  R.  &  P.  Ry.  Co.,  Nev- 

insv 548 

Burgard,  Harms  v 508 

Byers,  Staats  v 508 

v 


vx 


TABLE  OF  CASES  REPORTED. 


^«  PAOB. 

Caesar  v.  Rubinson 492 

Callahan,  People  ex  rel.,  v.  Bd. 
of     Education,    New    York 

City 169 

Carruthers  v.  Diefendorf 549 

Cary,  Flaherty  v 550 

Cassin  v.  City  of  Now  York. . .  521 
Central  Crosstown  R.  R.   Co., 
People  ex  rel.,  v.  State  Bd. 

ofTax  Comrs 417 

City  of  New  York,  Bd.  of  Edu- 
cation, In  re  Cusack  v 186 

City  of  New  York,  Bd.  of  Edu- 
cation, In  re  O'Leary  v 511 

City  of  New  York,  Bd.  of  Edu- 
cation, People  ex  rel.  Calla- 
han t 169 

City  of   New  York,  Bank  of 

Staten  Island  v 519 

City  of  New  York,  Cassin  v.. . .  521 
City  of  New  York,  Crawford 

v 519 

City  of  New  York,  Plynn  v..  . .  521 

City  of  New  York,  In  re 26 

City  of  New  York,  O'Connor 

v 517 

City  of  New  York,  Reisert  v. . .  196 
City  Trust  Co.  of  New  York, 

Fritz  v 524 

City  Trust,  8.  D.  &  S.  Co.  v. 

American  Brewing  Co 486 

Clark  v.  Brooklyn  Heights  R. 

R.  Co 523 

Clarke,  People  ex  rel.  Smith  v..  259 

Colby,  In  re,  v.  Partridge 526 

Coleman,  In  re 373 

Columbia  Bank  v.  Birkett 112 

Commercial  Bank,  Taylor  v. . .  181 
Coney  Island  &  Brooklyn  R.  R. 
Co.,  People  ex  rel.,  v.  State 

Bd.  of  Tax  Comrs 417 

Connor  v.  General  Fire  Extin- 
guisher Co 515 

Consolidated  Gas  Co.  of  N.  Y., 
People  ex  rel.,  v.  State  Bd.  of 

Tax  Comrs 417 

Crawford  v.  City  of  New  York.  518 


PAOB. 

Crook  v.  Scott 520 

Crow  v.  Metropolitan  Street  Ry. 

Co 589 

Cudlip  v.  N.  Y.  Eve.  Journal 

Pub.  Co 158 

Cusack,  In  re,  v.  Bd.  of  Educa- 
tion, New  York  City 186 

D. 

Dawson,  Isaacs  v 537 

Deiuise  v.  Long  Island  R.  R. 

Co 516 

Devoe  v.  N.  Y.  C.  &  H.  R.  R. 

R.Co 1 

Diefendorf,  Carruthers  v 549 

di  Lorenzo  v.  di  Lorenzo 467 

District   No.   1,  I.   O.  B.    B„ 

Grossmayer  v 550 

Dolan  v.  Leary 540 

Donovan,  Ingraham  v 529 

Dudgeon,  Gates  v 583 

Dunlap  &  Co.  v.  Young 327 

Dunlevie,  Mead  v 108 

Dunlop  v.  James 411,  549 

E. 

Eastern  Bldg.   &  Loan  Assn., 

Benson  v 88 

Eberhardtv.  Metropolitan  Street 

Ry.  Co 522 

Eichholz  v.  Niagara  Falls  H.  P. 

&M.  Co 519 

Eureka  Paper  Co.,  Rice  v 885 

F. 

Fay,  In  re,  v.  Partridge 526 

Feitner,  People  ex  rel.  N.  Y.  C. 

&  H.  R.  R.  R.  Co.  v 532 

Field  v.  Sibley 514 

Fitzsimons,  In  re  (Accounting).  15 

Flaherty  v.  Cary 550 

Flanagan  v.  Shaw 530 

Flanigan,  People  v 356 

Flynn  v.  City  of  New  York. . .  521 
Fritz  v.  City  Trust  Co.  of  New 

York 524 


TABLE  OF  CASES  KEPORTED. 


vu 


**•  PAOB. 

Gallagher,  People  v 505 

Gates  v.  Dudgeon 588 

General  Fire  Extinguisher  Co., 

Connor  v 515 

German-American  Ins.   Co.   v. 

Standard  Gas  Light  Co 508 

German  Bank  of  Buffalo,  Man- 
ley  v 499 

Germania  Life  Ins.  Co.,  Linden- 
thai  v 76,  537 

Gillet,  Barlow  v 545 

Gleason,  Bickford  &  Huffman 

Co.  v 507 

Globe  Fire  Ins.  Co.,  Matthie  v.  489 

Granacher,  In  re  (Will) 504 

Green,  Prata  v 585 

Greenwald  v.  Wales 140 

Griffen  v.  Manice 505 

Griffin  v.  Brooklyn  Ball  Club.  585 
Grossmayer  v.  District  No.  1, 1. 

O.  B.  B 550 

Guichan6,  People  v 589 

H. 

Hagan  v.  Bone 817 

Hamilton,    People   ex   rel.,  v. 

Sfcratton 581 

Hard,  Bayne  v 584 

Harms  v.  Burgard 508 

Harper,  Real  Estate  Corpn.  of 

New  York  City  v 123 

Hatch,  Nelson  v 546 

Hearst,  Werner  v 522 

Hellmau,  In  re  (Estate) 254 

Henken  v.  Schwicker 298 

Hill,  Levy  v 586 

Hoag  v.Wright 86 

Hopkins,  Kennett  v 545 

Howe,  Lewis  v 840 

Huff,  Brantingham  v 58,  524 

I. 

Ingraham  v.  Donovan 529 

In  re  Adler  Bros.  &  Co c . . .  287 

In  re  City  of  New  York 26 

In  re  Colby  v.  Partridge 526 

In  re  Coleman 873 


PAOB. 

In  re  Cusack  v.  Bd.  of  Educa- 
tion, New  York  City 186 

In  re  Fay  v.  Partridge 526 

In  re  Fitzsimons  (Accounting). .     15 

In  re  Granacher  (Will) 504 

In  re  Hellman  (Estate) 254 

In  re  Lahey  v.  Partridge 526 

In  re  O'Leary  v.  Bd.  of  Educa- 
tion, New  York  City 511 

In  re  Sugden  v.  Partridge 87 

In  re  Union  Trust  Co 541 

Insurance  Co.  of  the  State  of 
New     York    v.     Associated 
Manfrs.'  Mut.  F.  Ins.  Corpn. .  541 
Isaacs  v.  Dawson 587 

J. 

James,  Dunlop  v 411,  549 

Jones  v.  Reilly 97 

K. 

Kane  Co.  v.  Kinney 69,  524 

Kennett  v.  Hopkins 545 

Keppler,  Neukirch  v 509 

Kinney,  Kane  Co.  v.. 69,  524 

Knight,   People  ex  rel.  U.  S. 

Aluminium  P.  P.  Co.  v 475 

Kruse,  Melville  v 806 

L. 

Ladow,  McKinney  v 506 

Lahey,  In  re,  v.  Partridge  ....  526 

Lahey  v.  Lahey 146 

Lake  v.  Anderson 524 

Lake  Ontario  Beach  Impr.  Co., 

Barrett  v 810 

Langan   v.    Supreme    Council 

Am.  L.of  H 266 

Larbig  v.  Peck 518 

Leary,  Dolan  v 540 

Ledwith  v.  Merritt 512 

Lehmeyer  v.  Moses 518 

Levy  v.  Hill 586 

Lewis  v.  Howe 840 

Lindenthal    v.    Germania  Life 

Ins.  Co 76,  587 

Livingston,  White  v 588 


vux 


TABLE  OF  CASES  KEPOKTED. 


PAGE. 

Long  Island  R.  R.  Co. ',  Deluise  v.  516 
Ludwig  v.  Metropolitan  8treet 
Ry.  Co 546 

M. 

McGrover,  Storm  v 525 

McKinney  v.  Ladow 506 

McKinney  v.  N.  Y.  C.  &  H.  R. 

R.  R.  Co 516 

McLaughlin,  People  ex  rel.,  v. 

Bd.  Police  Comrs.  Yonkers. .  450 
Mahley    v.    German    Bank    of 

Buffalo 499 

Manice,  Griffen  v 505 

Matter  of  Atfler  Bros.  &  Co. . . .  287 
Matter  of  City  of  New  York. . .  26 
Matter  of  Colby  v.  Partridge. . .  526 

Matter  of  Coleman 373 

Matter  of  Cusack  v.  Bd.  of  Edu- 
cation, New  York  City 136 

Matter  of  Fay  v.  Partridge 526 

Matter  of  Fitzsimons  (Account- 
ing).....      15 

Matter  of  Granacber  (Will) 504 

Matter  of  Hellman  (Estate) 254 

Matter  of  Lahey  v.  Partridge. .  526 
Matter  of  OLeary   v.   Bd.   of 

Education,  New  York  City..  511 
Matter  of  Sugdcn  v.  Partridge.     87 

Matter  of  Union  Trust  Co 541 

Matthie  v.  Arents 543 

Matthie  v.  Globe  Fire  Ins.  Co. .  489 

Mead  ▼.  Dunlevie 108 

Mechanicvilie,    Village   of,    v. 
Stillwater  &M.  8treetRy.  Co.  507 

Melville  v.  Kruse 806 

Merritt,  Ledwith  v 512 

Metropolitan    Street    Ry.    Co., 

Crow  v 539 

Metropolitan    Street   Ry.    Co., 

Eberhardt  v 522 

Metropolitan    Street    Ry.    Co., 

Ludwig  ....... 546 

Metropolitan    Street    Ry.    Co., 

O'Callaghan  v 521 

Metropolitan    Street   Ry.    Co., 
Pelletreau  v 508 


PAGE. 

Metropolitan  Street  Ry.  Co., 
Sternfelsv 512 

Metropolitan  Street  Ry.  Co., 
People  ex  rel.,  v.  State  Board 
Tax  Comrs : 417 

Metzger,  Rankine  v 540 

Moses,  Lehmeyer  v 518 

N. 

National  City  Bank,  Spies  v. . .  222 

Nelson  v.  Hatch 546 

Neukirch  v.  Keppler . .  509 

Nevins  t.  Buffalo,  R.  &  P.  Ry. 
Co \  548 

New  Amsterdam  Gas  Co.,  Nor- 
ton v 538 

New  Amsterdam  Gas  Co.,  Peo- 
ple ex  rel.,  v.  State  Board  of 
Tax  Comrs.. 417 

New  England  Quartz  &  Spar 
Co.,  Alsiog  Co.  v 586 

New  Jersey  Steamboat  Co.,  Bell 
v 547 

N.  Y.  C.  &H.R.R.  R.Co.,  Al- 
bring  v. . . 179 

N.  Y.  C.  &  H.  R.  R.  R.  Co., 
Devoe  v 1 

N.  Y.  C.  &  H.  R.  R.  R.  Co.,  Mc- 
Kinney v 516 

N.  Y.  C.  &  H.  R.  R.  R.  Co., 
People  ex  rel.,  v.  Board  of  R. 
R.  Comrs 582 

N.  Y.  C.  &  H.  R.  R.  R.  Co., 
People  ex  rel.,  v.  Feitner 582 

N.  Y.  C.  &  H.  R.  R.  R.  Co., 
Schuyler  v 513 

N.  Y.  C,  &  H.  R.  R.  R.  Co., 
White  v 543 

N.  Y.  C.  Iron  Works  Co.  v.  U. 
S.  Radiator  Co 381 

New  York,  City  of,  Bd.  of  Edu- 
cation, In  re  Cusack  v 136 

New  York,  City  of,  Bd.  of  Edu- 
cation, In  re  O'Leary  v 511 

New  York,  City  of,  ^.  oi  Edu- 
cation, People  e^  e\.  Calla- 
han v *       169 


TABLE  OF  CASES  REPORTED. 


IX 


FAQB. 

New  York,  City  of,  Bank  of 

Staten  Island  ▼ 519 

New  York,  City  of,  Cassin  ▼. . .  521 
New  York,  City  of,  Crawford  v.  518 
New  York,  City  of,  Flynn  v. . .  521 

New  York,  City  of,  In  re 26 

New  York,  City  of,  O'Connor 

v 517 

New  York,  City  of,  Reisert  v..  196 
N.   Y.  County  Nat.   Bank.   v. 

American  Surety  Co 544 

N.  Y.  Eve.  Journal  Pub.  Co., 

Uidlipv 158 

Niagara  Falls  H.  P.  &  M.  Co., 

Eichholz  v 519 

Norton  ▼.  New  Amsterdam  Gas 

Co 538 

Norton  v.  Webber. 514 

O. 

O'Callaghan  v.  Metropolitan 
Street  Ry.  Co 521 

O'Connor  v.  City  of  New  York.  517 

O'Leary,  In  re,  v.  Board  of 
Education,  New  York  City. .  511 

Oswego  City  Sav.  Bank  v.  Bd. 
of  Education,  District  No.  2..  515 

P. 

Partridge,  In  re  Colby  v 526 

Partridge,  In  re  Pay  v 526 

Partridge,  In  re  Lahey  v 526 

Partridge,  In  re  Sugden  v.   . . .  87 

Peck,  Larbig  v 513 

Pelletreau      v.      Metropolitan 

Street  Ry.  Co 503 

People  v.  Flanigan 356 

People  v.  Gallagher 505 

People  v.  Guichane 589 

People  v.  Triola 324 

People  v.  Werner 132 

People  ex  rel.  Bolza  v.  Adam. .  580 
People  ex  rel.  Brooklyn  City  R. 

R.  Co.  v.  State  Board  of  Tax 

Comrs 417 

People  ex  rel.  Callahan  v.  Bd. 

of  Education,  New  York  City.  169 


PAQB. 

People  ex  rel.  Central  Crosstown 
R.  R.  Co.  v.  State  Board  of 
Tax  Comrs 417 

People  ex  rel.  Coney  Island  & 
Brooklyn  R.  R.  Co,  y.  State 
Board  of  Tax  Comrs 417 

People  ex  rel.  Consolidated  Gas 
Co.  of  H,  Y.  v.  State  Board 
of  Tax  Comrs 417 

People  ex  rel.  Hamilton  v. 
Stratton 531 

People  ex  rel.  McLaughlin  v. 
Board  of  Police  Comrs., 
Yonkers 450 

People  ex  rel.  Metropolitan 
Street  Ry.  Co.  v.  State  Board 
of  Tax  Comrs .  417 

People  ex  rel.  New  Amsterdam 
Gas  Co.  v.  State  Board  of  Tax 
Comrs.. 417 

People  ex  rel.  N.  Y.  C.  &  H.  R. 
R.  R.  Co.  v.  Board  of  R.  R. 
Comrs 532 

People  ex  rel.  N.  Y.  C.  &  H.  R. 
R.  R.  Co.  v.  Feitner 582 

People  ex  rel.  Regan  v.  York. .  533 

People  ex  rel.  Smith  v.  Clarke.  259 

People  ex  rel.  Twenty-third 
Street  Ry.  Co.  v.  State  Board 
of  Tax  Comrs 417 

People  ex  rel.  U.  S.  Aluminium 
P.  P.  Co.  v.  Knight 475 

Person  v.  Stoll 548 

Police  Comrs.  Yonkers,  Board 
of,  People  ex  rel.  McLaugh- 
lin v.. 450  ' 

Prata  v.  Green 535 

Protected  Home  Circle,  Ship- 
man  v 398 

Q. 

Quade  v.  Bertsch 528 

R. 
R.  R.  Comrs.,  Board  of,  People 
ex  rel.  N.  Y.  C.  &  H.  R.  R. 
R.  Co.  v 532 


TABLE  OF  CASES  KEPOKTED. 


PAQB. 

Bankine  v.  Metzger. 540 

Real  Estate  Corpn.  of  New  York 

City  v.Harper 128 

Regan,  People  ex  rel.,  v.  York.  588 

Reilly,  Jones  v 97 

Reisert  v.  City  of  New  York. .  196 

Rice  v.  Eureka  Paper  Co 885 

Rockland  Lake  Trap  Rock  Co., 

Weiantv 509 

Rogers,  Westerfleld  v 280 

Rubinson,  Caesar  v 492 

s. 

Schuyler  v.  N.  Y.  C.  &  H.  R 

RR.Co 518 

Schwicker,  Henken  v 298 

Scott,  Crook  v 520 

Sexton  v.  Sexton 510 

Shaw,  Flanagan  v 530 

Sherman  v.  Weir 525 

Shipman   v.    Protected   Home 

Circle 898 

Sibley,  Field  v 514 

Slater  v.  Slater 264 

Smith,  People  ex  rel.,v.  Clarke.  259 

Sone,  Hagan  v 817 

Spies  v.  National  City  Bank  ...  222 

Staats  v.  Byers 508 

Standard  Gas  Light  Co.,  Ger- 
man-American Ins.  Co.  v. . . .  508 

Star  Co.,  Bornmann  v 212 

Starbuck  v.  Starbuck 528 

State  Board  of  Tax  Comrs., 
People  ex  rel.  Brooklyn  City 

R.R.Co.v 417 

State  Board  of  Tax  Comrs., 
People  ex  rel.  Central  Cross- 
town  R.R.  Co.  v 417 

State  Board  of  Tax  Comrs., 
People  ex  rel.  Coney  Island 

&  Brooklyn  R.  R.  Co.  v 417 

State  Board  of  Tax  Comrs., 
People  ex    rel.  Consolidated 

Gas  Co.  of  N.  Y.  v 417 

State  Board  of  Tax  Comrs., 
People  ex  rel.  Metropolitan 
Street  Ry.  Co.  v 417 


PAQB. 

State  Board  of  Tax  Comrs., 
People  ex  rel.  New  Amster- 
dam Gas  Co.  v 417 

State  Board  of  Tax  Comrs.. 
People  ex  rel.  Twenty-third 

Street  Ry.  Co.  v 417 

State  of   New   York,    Boylan 

Mfg.  Co.  v 606 

State  of  New  York,  Upham  v. .  386 
Sternfels  v.  Metropolitan  Street 

Ry.Co 512 

Stillwater  &  M.  Street  Ry.  Co., 
Village  of  Mechanicville  v. . .  507 

Stoll,  Alignum  Co.  v 542 

Stoll,  Person  v 548 

Stone,  Young  v 517 

Storm  v.  McGrover 525 

Stratton,  People  ex  rel.  Hamil- 
ton v 581 

Sugden,  In  re,  v.  Partridge. ...    87 
Supreme  Council  Am.  L.  of  H., 
Langan  v 266 

T. 

Taylor  v.  Commercial  Bank... .  181 

Tew  v.  Wolfsohn 272 

Tra veil  v.  Bannerman 47 

Triola,  People  v  824 

Twenty- third  Street  Ry.  Co., 
People  ex  rel.,  v.  State  Board 

of  Tax  Comrs 417 

Tyng  v.  American  Surety  Co. .  166 

u. 

Union  Trust  Co.,  In  re 541 

U.   S.   Aluminium  P.   P.   Co., 

People  ex  rel.,  v.  Knight 475 

U.  S.  Radiator  Co.,  N.   Y.   C. 

Iron  Works  Co.  v 381 

Upham  v.  State  of  New  York. .  386 

Y. 

Village  of  Mechanicville  v.  Still- 
water &  M.  Street  By-  Co. . . .  507 

w. 

Wagner  v.  Brookw     ,e$itaB. 
R.  Co *B «» 


/' 


TABLE  OF  CASES  KEPOKTED. 


XI 


PAGE. 

Wales,  Greenwald  v 140 

Webber,  Norton  v 514 

Weiant  v.  Rockland  Lake  Trap 

Rock  Co 609 

Weir,  Sherman  ▼ 525 

Werner  v.  Hearst 522 

Werner,  People  v 182 

Westerflcld  v.  Rogers 280 

White  v.  Livingston 538 

White  v.  N.  Y.  C.  &  H.  R.  R. 

R.  Co 548 

Wolfsohn,  Tew  v 272 

Wright,  Hoag  v 86 


*.  PAGE. 

Yonkers,  Board  of  Police 
Comrs.,      People      ex     rel. 

McLaughlinv 450 

York,. People  ex  rel.  Regan  v. .  583 

Young,  Dunlap  &  Co.  v 827 

Young  v.  Stone .  „  «   517 

z. 

Zeltner  v.  Zeltner  Brewing 
Co 247 

Zeltner  Brewing  Co.,  Zeltner 
v 247 


TABLE   OF    OASES 

CITED  IN  THE  OPINIONS  REPORTED  IN  THIS  VOLUME 


•A..  PAOB. 

Abelv.D.  AH.  Canal  Co \  10*  N'  Y-  «*  128  »•  Y'   •* 

(     667 10,    18 

Adams  v.  Stevens 7  Misc.  Rep.  468 282 

Albring  v.  N  •  Y.  C.&.H.  R.  R.  )    m  N  y  1?9 814 

R.  Co ) 

Allen  v.Eaton 1  Rolle  Abr.  64 ,.  219 

Allen  v.  Merchants'  Bank 22Wend.215 225 

American  Nat.  Bank  of  Denver  v.  >    MR|C.  ^  1090 m 

Hammond ) 

American  8ocy.  v.  Bolland 4  Bligh,  194,211 409 

American  Surety  Co.  v.  Pauly ...     170  U.  S.  188 186,  186 

Andersen  v.  Daley 159  N.  Y.  146 266 

Anderson  v.  Rome,  W.  &  O.  R.  >    54N  y  m lw    m 

R.  Co ) 

Anderson  Pressed   Brick  Co.    v.  )    -^q  ™   ™  ggo 

Sobowiak  .  .• i 

Andrews  v.  Glenville  Woolen  Co. .  50  N.  Y.  282,  287 169 

Argotsingerv.  Vines 82  N.  Y.  808 208 

Armstrong    v.     Borden's    Con.  )    ^  A       u     m ?fl 

densedMilkCo f  FF 

Arthur  v.  Griswold 55  N.  Y.  400 185 

Astorv.  Mayor,  etc.,  of  N.Y 62  N.  Y.  567 485,  446 

Atty. -General  v.  Bank  of  Niagara. .  Hopkins,  854 882 

Atty.-General  v.  Utica  Ins.  Co 2  Johns.  Ch.  871.   882 

Austin  v.  Goodrich 49 N.Y.  266 848 

Avery  V.N.Y.C.&H.R.R.R.)    121  N.  Y.  81f  44 10,     12 

Co > 

Aymar  v.  Sheldon 12  Wend.  489 225 

Ayres  v.  Delaware,  L.&W.R.  R.  )    153  N  Y  254  258  5 

Co ) 

B. 

Bailey  v.  Briggs 56  N.  Y.  407 843 

Ballv.  Gardner 21  Wend.  270 169 

Barry  v.  Brune 71  N.  Y.  261 408 

Barry  v.N.Y.C.  AH.  R.R.  R.  \  n^YmfM 61 

Co ) 

Barton  v.  Speis 5  Hun,  60 286 

xiii 


xiv  TABLE  OF  CASES  CITED. 

PAOS. 

Barwick  v.  English  Joint  Stock  >    L  R  (2  Excfa  }  2g9 m,  m 

Bank > 

Baulec  v.  K  Y.  AH.  R.  R.  Co....  59  N.  Y.  357    52 

Benedict  v.  Arnoux 154  N.  Y.  715,  724 25 

Benedict  v.  Stuart 28  Barb.  420 28 


10 


Bemganv.N.Y.,  L.E.&W.R.)    131  N.  Y.  582,  585 

R.  Co > 

Billings  v.  Russell 101  N.  Y.  226 144 

Blank  v.  Blank 107  N.  Y.  91 474 

Boasberg  v.  Cronan 80  N.  Y.  S.  R.  483 409 

Borradaile  v.  Hunter 5  Man.  &  Gr.  639 409 

Boydv.Boyd 164  N.  Y.  234 40 

Brackett  v.  Griswold 112  N.  Y.  454 185 

Bradley  v.  Mut.  B.  Life  Ins.  Co....  45N.  Y.  422 409 

Breasted  v.  Farmers'  L.  &  T.  Co. . .  8  N.  Y.  299 409 

Brereton  v.  Hull 1  Denio,  75 120 

Brigg  v.  Hilton 99  N.  Y.  517 li  8 

Brigham  v.  Peters 1  Gray  (Mass.),  139 191 

Brown  v.  Broach 52  Miss.  536,  541. 120 

Brown  v.  Catholic  Mut.  B.  Assn.. .  88 Hun, 268 409 

Brown  v.  Williams 4  Wend.  860 226 

Buncombe  Co.  Comrs.  v.  Tommey .  115  U.  S.  122 442 

Burtis  v.  Burtis Hopkins  Ch.  557 478 

Butler  v.  C,  B.  &  Q.  R.  R.  Co 87  Iowa,  206 191 

Butterfield  v.  Cowing 112  N.  Y.  486 350 

c. 

Calvov.  Davies 78  N.  Y.  211 228 

Campbell  v.  Stokes 142  N.  Y.  23 847 

Carnaghan  v.  Exp.  &  Prod.  Ore  Co.  32  N.  Y.  S.  R.  1121 253 

Casev.  Phoenix  Bridge  Co 184N.  Y.  78 62 

Cawdry  v.  Highley Cro.  Car.  270 219 

Chapman  v.  Forsyth 2  How.  (U.  S.)  202,  208. .. .  120,  121 

Chaude  v.  Shepard 122  N.  Y.  897 490,  498 

Chautauque  Co.  Bank  v.  Risley....  19  N.  Y.  369 381 

Chittenden  v.  Wurster 152  N.  Y.  345,  362 97 

Churchill  v.  Onderdonk 59  N.  Y.  136 848 

Clark  v.  Hallock 16  Wend.  607 293,  294 

Cleveland  v.  N.  J.  Steamboat  Co. .  125  N.  Y.  299 316 

Clifford  v.  Cochrane 10  111.  App.  570 219 

Clift  v.Moses 112  N.  Y.  426 89 

Clift  v.  Schwabe 8  Com.  B.  487 409 

Cohen  v.  N.  Y.  Mut.  L.  Ins.  Co...  50  N.  Y.  610 ....  270 

Cohens  v.  Virginia 6  Wheat.  264,  399 447 

Colev.  Malcolm 66  N.  Y.  868,  366..  [[ 415 

Colonial   City   Traction   Co.    v.)   154  N.  y.  498,  4te  "       466 

Kingston  City  R.  R.  Co >  * ,  •• ' 


TABLE  OF  CASES  CITED.  xv 

PAGE. 

Colrick  v.  Swinburne 105  N  Y.  503 205 

Connelly  v.  O'Brien 166  N.  Y.  406 346 

Conroy  v,  Vulcan  Iron  Works.   ...  62  Mo.  85 892 

Conselyea  v.  Supreme  Council S  App.  Div.  464;  157  N.  Y.  719. .  153 

Cook  v.  Litchfield  9  N.  Y.  279,290 225 

Corcoran  v.  Judson 24  N.  Y.  106,  109 169 

Corse  v.  Chapman 158  N.  Y.  466 847 

Cottrell's  Appeal 23  Penn.  St.  294 416 

Counsell  v.  Hall 145  Mass.  468 898 

Cox  v.  People 80  N.  Y.  500,  514 868 

Crawford  v.  B.  S.  M.  Co 67  Mo.  App.  89 185,  186 

Cruikshank  v.  Gordon 118  N.  Y.  178,  188 219 

Curtis  v.  VanBergh 161  N.  Y.  47 497 

Cutter  v.Folsom 17  N.  H.  139,  149 120 

D. 

Dady  v.  O'Rourke 172  N.  Y.  447 62 

Daley  v.  Peoples  Bldg.,L.&S.  )    178  Ma8s#  13. 85 

Assn ) 

Danolds  v.  State  of  N.  Y 89  N.  Y.  36 207 

Darrow  v.  Family  Fund  Society. . .  116  N.  Y.  537 410 

Dawson  v.  People 25  N.  Y.  899 282 

Deeley  v.  Heintz 169  N.  Y.  129 81 

Delaware  Railroad  Tax 18  Wall.  206 482 

Dennis  v.  Maxfield 10  Allen,  188 207 

De  Peyster  v.  Murphy 66  N.  Y.  622 131 

DeRemer  v.  Brown 165  N.  Y.  410,  419 277,  284 

Devoy  v.  Mayor,  etc.,  of  N.  Y....  86  N.  Y.  449 446 

Dobie  v.  Armstrong 160  N.  Y.  584 820 

Doddart  ▼.  Haselfoot 1  Viner's  Abr.  (S.  a.)  pi.  12.   ...  219 

Doing  v.N.  Y.,0.  &  W.Ry.  Co...  151  N.  Y.  579 10 

Donley  v.  Dougherty. 174  ill.  582 892 

Donnelly  v.  City  of  Rochester 166  N.  Y.  815 816 

Dowdv.  N.  Y.,  O.  &  W.  Ry.  Co. . .  170  N.  Y.  459,  468 10,  895 

Duclos  v.  Cunningham 102  N.  Y.  678 802 

E. 

Edwards  v.  Bodine 11  Paige,  228 169 

Edwards  v.  N.  Y.  &  H.  R  R.Co...  98  N.  Y.  245 814 

Embury  v.  Conner 8  N.  Y.  511 456 

Emery  v.  Wilson 79N.Y.78 809 

Etherington  v.  P.  P.  &  C.  I.  R.  R.  )    ^  ^  y  641  207 

Co >  

F. 

Fairchlld  v.  McMahon 189  N.  Y.  290 188 

Farmers  &  Mechanics'  Bank  v.  )    _  ^         ^.  ^  v  Amm  _ 

TroyCityltank }  1  Doug.  (M,ch.)  467 1*7 


xvi  TABLE  OF  CASES  CITED. 

PAGB. 

Farrington  v.  Bullard 40  Barb.  512,  516 184 

Ferlat  v.  Gojon Hopkins  Ch.  478 478 

Ferriss  v.  Berlin  Machine  Works. .  90  Wis.  541, 392 

Fider  v.  Mannheim 81  N.  W.  Repr.  2 122 

Fink  v.  Fink 171  N.  Y.  616,  622 152 

First  Nat.  Bank  v.  Marshall  &)    ^  Fed.  Repr.  725 185,  186 

Ilsley  Bank ) 

First  Nat  Bank  v.  Ocean  Nat.  Bank  60  N.  Y.  278 185,  186 

Fischer- Hansen       v.      Brooklyn  [   --« -v-  y  492  20 

Heights  R.  R.  Co .  ) 

Fitch  v.  American  Pop.  L.  Ins.  Co..  59  N.  Y.  557 408,  410 

Fonda  v.  Sage 48  N.  Y.  173 356 

Forbell  v.  City  of  New  York 164  N.  Y.  522 200,  207 

Ford  v.  L.  8.  &  M.  S.  Ry.  Co 124  N.  Y.  498 10.    13 

Fowler  v.  Callan 102  N.  Y.  895,  398 22 

Fox  v.  buffalo  Park 21  App.  Div.  821;  163  N.  Y.  559.  314 

Francis  v.  Cockrell L.  R.  (5  Q.  B.)  184,  501 314 

Frederick  v.  Dorn 66  App.  Div.  97 294 

French  v.  Vix 80  Abb.  N.  C.  158,  176 415 

Fuller  &  Co.  v.  Schrenk 58  App.  Div.  222;  171  N.  Y.  671.  334 

G. 

Gallagher  v.  Brunei 6  Cow.  347 184 

Gardner  v.  People 62  N.  Y.  299 134 

Garner  v.  Mangam 98  N.  Y.  642 188 

Genet  v.  D.  &  n.  Cnnal  Co 163  N.  Y.  175,  177 227 

Gibson  El.  Co.  v.  Liverpool  &  L.  }    159  *r  Y  418  492 

&G.Ins.Co f 

Gilder  v.  Davis 137  N.  Y.  504 802 

Goldberg  v.  Utley 60  N.  Y.  429 282 

Grand  Lodge  v.  Child 70  Mich.  168 156 

Graves  v.  Mumford 26  Barb.  94 305 

Gray  v.  Chapter  General 70  App.  Div.  156   271 

Greason  v.  Keteltas 17  N.  Y.  491 86 

Greenleaf  v.  Dubuque  &  8.  C.  R.  )    33  Iowa,  52 392 

R.  Co  ) 

Griggs  v.Day 158  N.  Y.  1.  9 240 

Gue  v.  Tide  Water  Canal  Co. . . . '. . .  24  How.  (U.  8.)  257 442 

Gulf,  C.  &  8.  F.Ry.  Co.  v.Donnelly.  70  Texas,  871     893 

H. 

Ham  v.  VanOrden 84  N.  Y.  257,271 89 

Hamer  v.  Sidway 124  N.  Y.  588 809 

Hammock  v.  Loan  &  Trust  Co 105  U.  8.  77.  ./  # 442 

Hannigan  v.  Smith 28  App.  Div.  xVft  895»  896 

Harris  v.  Hewitt 65  N.  W.  Rep^    /AV^ 1085-  •  •  •  89a 


TABLE  OF  CASES  CITED.  xvii 

PAQB. 

Harrison  v.  Lowrie 49  How.  Pr.  124,  128 120 

Hatch  v.  Squires 11  Mich.  185 191 

Haug  v.  Schumacher 166  N.  Y.  506 847 

Havana  Bridge  Works  v.  Booth. ...  35  App.  Div.  624;  161  N.  Y.  658.     75 

Haycroft  v.  L.  S.  &  M.  S.  R.  Co . . . .  2  Hun,  489;  64  N.  Y.  636 51 

Healy  v.  Healy 166  N.  Y.  624 61,    68 

Healyv.Healy 167  N.  Y.  572 68 

Healyv.Ryan j  25  N.  Y.  W.  Dig.  28;  116  N.  Y. 

J  J  I     657 394 

Hellenberg  v.  Dist.  No.  1, 1.  O.  B.  B.  94  N.  Y.  580 409 

Henavie  v.  N.  Y.  C.  &  H.  R.  R.  R.  )    154  n  Y  281  258 

Co > 

Henderson  v.  Sturgis 1  Daly,  386 75 

Hersee  v.  Simpson  154  N.  Y.  496 847 

Higgins  v.  Moore 34  N.  Y.  418 802 

Hirshfeld  v.  Fitzgerald .. . 157  N.  Y.  166 240 

Holmes  v.  Clarke 6  Hurlst  &  Norman,  357 891 

Holmes  v.  Gilman    138  N.  Y.  882 407 

Holmes  v.  Worthington 2  Foster  &  Finlason,  583 891 

Home  Ins.  Co.  v.  New  York 134  U.  S.  594 481 

Horrigan  v.  First.  Nat.  Bank 56  Tenn.  (9  Baxter)  137. .. .  185,  186 

Hotchkiss  v.  Elting 36  Barb.  49 848 

Hough  v.  Railway  Co 100  U.  S.  225   892 

Houghkirk  v.  D.  &H.  C.  Co 92  N.  Y.  219 207 

Housev.Walch 144  N.  Y.  418    62 

Howe  Machine  Co.  v.  Clark 15  Kansas.  492 191 

Hydev.  Woods 94  U.  S.  524 257 

I. 

Illinois  Steel  Co.  v.  Mann 170111.200 892 

I.  &  S.  L.  Ry.  Co.  v.  Watson 114  Ind.  80 898 

Ingraham  v.  Baldwin 9  N.  Y.  45 105 

In  re  Sarah  J.  Weed 2  Low,  555,  562 ...415 

Irwin  v.  Curie 171  N.  Y.  409,  411 21 

Isgrigg  v.  Schooley 125  Ind.  95 156 

Ives  v.Ellis 169  N.  Y.  85 165 

J. 

Jaffe  v.  Harteau 56  N.  Y.  898 814 

Jaques  v.  Millar L.  R.  (6  Ch.  Div.)  153 207 

Johnson  v.  Ball 15  N.  H.  407 ..10 

Josephthal  v.  Heyman 2  Abb.  N.  C.  22 805 

K. 

Kane  Co.  v.  Kinney 174  N.  Y.  69 510 

Kepler  v.  Supreme  Lodge,  K.  of  H.  45  Hun,  274,  278 157 

Kingv.  Harris 34  N.  Y.  880 881 

B 


xviii  TABLE  OF  CASES  CITED. 

PAGE. 

Koch  v.  Mayor,  etc.,  of  N.  Y. 152  N.  Y.  72 485,  446 

Krugv.Pitass 162  N.  Y.  154 219 

Krummv.  Beach ©6  N.  Y.  898 188 

Kujek  v.  Goldman 150  N.  Y.  176 472 

L. 

Laidlaw  v.  Sage 158  N.  Y.  73,  94 192 

La  Rue  v.Smith 153  N.  Y.  481 103 

Lathers  v.  Keogh 109  N.  Y.  588,  589 131 

Lester  v.  Macdaniel 5  Misc.  Rep."  190 294,  295 

Lexow  v.  Julian 21  Hun,  577;  86  N.  Y.  638 184 

Lidderdale's  Exrs.  v.  Robinson's)    2  Brockenbrough>  159>  168 m 

Admr ) 

Lipman  v.  Noblit 194Penn.  St.  416 804 

Luhrsv.Luhrs 123  N.  Y.  367 152 

Lyttlev. Chicago AWest.M.Ry.  Co.  84  Mich.  2S9 892 

M. 

McCabe  v.  Cooney 2  Sand.  Ch.  314 120 

McCarthy  v.  Washburn 42  App.  Div.  252 895 

McLaughlin  v.  McLaughlin 87  Pac.  Repr.  865 155 

McLean  v.  Sexton  44  App.  Div.  520 286 

McMurray  v.  Hutcheson 59  How.  Pr.  210 75 

Mandeville  v.  Reed 13  Abb.  Pr.  173 74 

Manhattan  Co.  v.  Kaldenberg 165  N.  Y.  1 252 

Manhattan  L.  Ins.  Co.   v.  Forty-  )    -gg  ^  y  14«  -g- 

second  St.  &  G.  St.  F.  R.  R.  Co.  ) 

M.  F.  Co.  v.  Abend 107  111.44 ...  892 

Manfg.  Co.  v.  Morrissey 40  Ohio  St.  148 392 

Mapes  v.  Second  Hat.  Bank 80  Penn.  St.  163 185,  187 

Marie  v.  Garrison 88  N.  Y.  14,  28 274 

Marsh  v.  American  Legion  of  Honor.  149  Mass.  512 155 

Marsh  v.  Chickering 101  N.  Y.  400 395 

Martin  v.  Stubbings 126111.387 157 

Matter  of  Allison  v.  Welde 172  N.  Y.  421 435,  446 

Matter  of  Ayrault 81  Hun,  107;  146  N.  Y.  389 240 

Matter  of  Bingham  ton  Genl.  Elec-  [   ^  N  Y  261   268  382 

trie  Co J  

Matter  of  Brenner 170  N.  Y.  185 435,  446 

Matter  of  Brown 154  N.  Y.  318 846 

Matter  of  Chapman 162  N.  Y.  456,  460 25 

Matter  of  Christie  Mfg.  Co 15  Misc.  Rep.  588 75 

Matter  of  City  of  Rochester  v.  J    77  App.  Div.  28;  173  N.Y.  646... 291 

Bloss f  295 

Matter  of  Cooper 93  N.  Y.  507 456 

Matter  of  Equitable  R.  F.  L.  Assn..  181  N.  Y.  854,  Sftl\. 152 

Matter  of  Gardner 68  N.  Y.467..       *' ^4855.468,  465 


TABLE  OF  CASES  CITED.  xix 

PAGE. 

Matter  of  Gertum  v.  Bd.  Supra....  109  N.  Y.  170 435,  446 

Matter  of  Glendinning 68  App.  Div.  125;  171  N.  Y.  684.  256 

Matter  of  Hardy 17  Misc.  Rep.  667 464,  467 

Matter  of  King 168  N.  Y.  58 20 

Matter  of  Knoedler 140  N.  Y.  377 257 

Matter  of  McPherson 104  N.  Y.  806 446 

Matter  of  Mayor,  etc.,  of  N.  Y 99  N.  Y.  569 485,  446 

Matter  of  Merriam 141  N.  Y.  479 482 

Matter  of  N.  Y.,L.  &W.R.R.Co..  98  N.  Y.  447 86,  456 

Matter  of  Regan 167  N.  Y.  888 20 

Matter  of  Russell 168  N.  Y.  175 346 

Matter  of  Sherman 158  N.  Y.  1 482 

Matter  of  Sloane 154  N.  Y.  109,  118 482 

Matter  of  Snelling 136  N.  Y.  515 46 

Matter  of  Sugden  v.  Partridge 174  N.  Y.  87 527 

Matter  of  Thome 155N.Y.140 ..     59 

Matter  ofVeith 165N.Y.204 295,  297 

Matter  of  Waterbury 8  Paige,  880 881 

Matter  of  Westerfield \  »  A™'  Div'  m>  40  A™  Div' 

I     610 244 

Matter  of  Westerfield 48  App.  Div.  542 245 

Matter  of  Westerfield 61  App.  Div.  413 238 

Matter  of  Whiting 150  N.  Y.  27 482 

Matter  of  Willis 80  Hun,  13 294 

Mavor^etc.,  of  N.  Y.  v.  Manh.  {  148  N<  Y.  1 456 

Meeker  v.  Claghorn 44  N.  Y.  851 285 

Mellen  v.  Mellen 139  N.  Y.  218 844 

Merchants'  Bank  v.  State  Bank 10  Wall.  604 187 

Metropolitan    Bd.  of   Excise    v.  )    oary  657  445 

Barrie ) 

Metropolitan    Bd.    of    Health   v.  )    <*-  ^  y  aai  445 

Heister > 

Meyer  v.  Knickerbocker  L.  Ins.  Co.  78  N.  Y.  516 271 

Mitchell's  Case 12  Abb.  Pr.  249 105 

Mitchell  v.  Read 84  N.  Y.  556 207 

Mitchum  v.  Dunlap 98  Mo.  418 191 

Monroe  Co.  Sav.  Bank  v.  City  of  )    37  j^  y  365  479 

Rochester f 

Moore  v.  Francis 121  N.  Y.  199,204. 219 

Moore  v.  Lyons 25  Wend.  119 847 

Moore  v.  Ruckgaber 184  U.  S.  598 482 

Moores  v.  Townshend 102  N.  Y.  387...  .f 344 

Morgan  v.  Smith 70  N.  Y.  537 228 

Morris  v.  People 8  Denio,  881,  896 134,461,468 

Morris  v.  S.  M.  Life  Assur.  Co. ... .  188  Penn.  St.  563 408 

Murray  v.  Gerety 25  Abb.  N.  C.  161 75 


xx  TABLE  OF  CASES  CITED. 

■N-  PAOB. 

Nallyv.Nally 74  Ga.  669 157 

National  Harrow  Co.  v.  Bement )  163  N.  Y.  505 m   m 

&8ons ) 

Nelson  v.  Mayor,  etc.,  of  N.  Y 181  N.  Y.  4 263 

Nelson  v.  Russell 135  N!  Y.  187 847 

Neuman  v.  N.  Y.  Mut.  S.  &L.  Assn.  164  N.  Y.  348,  250 829 

New  England  Iron  Co.  v.  Gilbert  i  cm  x  Y  153    168  74 

El.  R.  R.  Co ) 

Newton  v.  Harris 2  Seld.  845 45 

Nichols  v.  Drew 94  N.  Y.  22 281 

Nichols  v.  MacLean 101  N.  Y.  526 462,  468 

Noble  v.  Euler 20  App.  Div.  549 252 

Northrup  v.  Garrett 17  Hun,  497 169 

Nowack  v.  Metr.  Street  Ry.  Co 166  N.  Y.  438 46 

Nute  v.  Hamilton  Mut.  Ins.  Co 6  Gray,  174 85,    86 

O. 

Oates  v.  Haley 1  Daly,  888 75 

Ontario  Bank  v.  Walker 1  Hill.  652 415 

Osterhoudt  v.  Rigney 98  N.  Y.  222 262,  268 

Otten  v.  Manhattan  Ry.  Co 150  N.  Y.  895,  400 240 

P. 

Page  v.  Edmunds 187  U.  S.  596 257 

Palmer  v.  De  Witt 47  N.  Y.  589 488 

Palmerv.Purdy 83  N.  Y.  144 228 

Parker  v.  Connor 93  N.  Y.  124 145 

Patterson  Y.Pittsburg,  etc.,  R.R.  I    76  Penn.  St.  389 m 

Co ) 

Peardv.  Jones Cro.  Car.  882 219 

Peninsular  Bank  v.  Hanmer 14  Mich.  208 187 

People  v.  Brooks 131  N.  Y.  821 44 

People  v.  Constantino 158  N.  Y.  24,  85 872 

People  v.  Fitchburg  R.  R.  Co 188  N.  Y.289 181 

People  v.  Giblin. 115  N.  Y.  196 378 

Peoplev.  Hagadorn.. 104N.  Y.  516 294 

People  v.Hall 169  N.  Y.  184,  198 872 

People  v.  Home  Ins.  Co 92  N.  Y.  828 480 

People  v.  Johnson 110  N.  Y.  184. 867 

People  v.Kerr 27  N.  Y.  188 448 

People  v.  Kibler 106  N.  Y.  821 184 

People  v.  Moore 15  Wend.  420. 45 

People  v.  Murphy 134N.Y.450..     ,.  47 

People  v.  O'Brien Ill  N.  Y.  1..."/" 442 

Peoplev.  Pinckney 32  N.  Y.  87?/***'' 445 


f 


TABLE  OF  CASES  CITED.  xxi 

PAGE. 

People  v.  Raymond 87  N.  Y.  428 485,  446 

People  v.  Stocking 50  Barb.  578 268 

People  v.  Sullivan 173  N.  Y.  122 867,868,878 

People  ex  rel.  Ainslee  v.  Howlett. .  76  N.  Y.  574 107 

People     ex     rel.    Arcularius   v.  )   8  Johng  Ca&  79 m 

Mayor,  etc > 

People  ex.  rel.  Atty.-General  ▼.  )  150  n  Y  W    108                           152 

L.  R.  Asan f  '     '      ' 

People  ex  rel.  Balcom  v.  Mosher. . .  163  N.  Y.  32 446 

People  ex  rel.  Beaman  v.  Feitner. .  168  N.  Y.  360,  866 176 

People  ex  rel.  Benton  v.  Vail 20  Wend.  12 460,  462 

People  ex  rel.  Bolton  v.  Albertson.  55  N.  Y.  50 435,  445 

People  ex  rel.  Brooklyn  City  R.  )  19App.  Div.  590;  154N.Y.763.  486 

R.  Co.  v.  Neff ) 

People  ex  rel.  Burby  v.  Howland..  155  N.  Y.  270 485 

People  ex  rel.  Comrs.  v.  Bd.  Suprs.  f    170  N.  Y.  105 435,  446 

Oneida  Co > 

Peopleexrel.  D.,  L.  &W.  R.  R.  (   152  N.  Y.  490,  495 440 

Co.  v.  Clapp ) 

Peopleexrel.  Dolan  v.  Lane 55  N.  Y.  217  ....  460,462,463,  465 

People  ex  rel.  Edison  El.  111.  Co.  )  15«  ^  y  417                                  477 

v.  Assessors > 

People  ex  rel.  Edison  El.  L.  Co.  }  -00  ja-  y  543                                  488 

v.  Campbell ) 

People  ex  rel.  Einsfeld  v.  Murray  .  149  N.  Y.  867 446 

People  ex  rel.  Faile  v.  Ferris 76  N.  Y.  826 462 

People  ex  rel.  Fowler  v.  Bull 46  N.  Y.  57 446 

People    ex    rel.   Hodgkinson    v.)  5  Hill,  616,  629.459,  461,462,  468,  467 

Stevens J 

People  ex  rel.   Johnson  Co.    v.)    159  N.  y>  70 43*   484 

Roberts S 

People  ex  rel.  Kemmler  v.  Durston.  119  N.  Y.  569 446 

People  ex  rel.  Kilmer  v.  McDonald.  69  N.  Y.  862 446 

People  ex  rel.  Lcmmon  v.  Feitner. .  167  K  Y.  1 256,  257 

People  ex  rel.  Lewis  v.  Brush.   ...  146  N.  Y.  60 468,  465,  467 

People  ex  rel.  Lord  v.  Crooks 53  K  Y.  648 446 

People  ex  rel.  McLean  v.  Flagg 46  N.  Y.  401 446 

People  ex  rel.  McMullen  v.  Shepard.  36  N.  Y.  285 445 

People  ex  rel.  Mann.  R.  R.  Co.  v.  )    146  N  y  g^ 486 

Barker > 

People  ex  rel.  Manh.  R.  R.  Co.  v.  )  -  ^  ^  y  417                                   25 

Barker • f 

People  ex  rel.  Mitchell  v.  Sheriff  |  29  g^  ^                                   105 

ofNewYork J 

People  ex  rel.  Nicholl  v.  N.  Y.  )    mN  y  190 46a 

Infant  Asylum ) 

Peopleexrel.  Sinkler  v.  Terry 108  N.  Y.l 487 


xxii  TABLE  OF  CASES  CITED. 

PAGE. 

People  ex  rel.  Taylor  v.  Dunlop...  66  N.  Y.  163 446 

People  ex  rel.  Thomson  v.  Supra.  )    35  Barb  40Q _  263 

Schenectady  Co »  

People  ex  rel.  Waddy  v.  Partridge.  172  N.  TL  305 95 

People  ex  rel.  W.  &  H.  Co.  v.  )    1M  N  y    1W   1Q8 ^  ^ 

Roberts > 

People   ex    rel.    Williamson    v.  {   53  jj.  y .  374  446 

Mc Kinney  ) 

People  ex  rel.  Wood  v.  Draper. ...  15  N.  Y.  582 435,  444 

People  ex  rel.  Wren  v.  Goetting. . .  133  N.  Y.  569 463,  465 

Peri  v.  N.  Y.  C.  &H.  R.  R.  R.  Co. .  152  N.  Y.  521  20,  23,  24 

Peterson  v.  Swan 119  K  Y.  662 365 

Phi  la.   &  So.   Steamship   Co.  v.  {   ^2  U  8  826  485 

Pennsylvania i 

Pingrey  v.  National  L.  Ins.  Co 144  Mass.  874 408 

Pittsv.  Congdon.. 2  N.  Y.  352 226 

Plass  v.  Brusie 21  W.  Dig.  5C2 305 

Piatt  v.  Jones   96  N.  Y.  24 257 

Powell  v.  Waldron .  89  N.  Y.  328 257 

Prest.,  etc.,  D.  &  H.  C.  Co.  v.)    50  N>  Y.  250 86 

Penn.  Coal  Co > 

Provident  Instn.  v.  Massachusetts. .  6  Wall.  611 482 

R. 

Rathbone  v.  Wirth 150  N.  Y.  459 446 

Reading  Hardware  Co.  v.  City  of  j    2?  Mlsc  R      443  450 75 

New  York > 

Reedv.McCord 160  N.  Y.  330 104 

Reynolds  v.  N.Y.C.&H.R.R.J    5*  N.  Y.  ^  252 51 

R.  Co J 

Richardson  v.  Emmett 170  N.  Y.  412,  417 39,  106 

Ritter  v.  Mut.  L.  Ins.  Co 169  U.  S.  139 408 

Robertsv.Ely 118  N.  Y.  128,  131 416 

Rochester  L.  Co.  v.  S.  &  P.  P.  Co..  185  N.  Y.  209,  217 206 

Rosev.Post 56N.Y.608 169 

Rouxv.BlodgettA  Davis  Lumber  )    85  Mich.  519 m 

Co > 

Ruloff  v.  People 45  N.  Y.  218 867 

Rumsey  v.  N.  Y.  &  N.  E.  R.  R.  Co.  136  N.  Y.  543 208 

Ruppert  v.  Brooklyn  Heights  R.  j 

R.  Co \  154N.Y.94 52 


s. 

Sabin  v.  Phinney 134  N.  Y.  428 409 

Sagev.  Culver 147  N.  Y.  241 274 

Sanders  v.  Soutter 126  N.Y.  198 274 


TABLE  OF  CASES  CITED.  xxiii 

PAGE. 

8anderson  v.  Caldwell 45  N.  Y.  898,  402 219 

Sanderson  v.  Nashua 44  N.  H.  492 45 

Sanford  v.  Ellithorp 95  N.  Y.  48,  52 89 

Sanger  v.  Rothschild 123  N.  Y.  577 409 

Sawyer  ▼.  Prickett 19  Wall.  146,  163 184 

8ayre  v  8tate  of  N.  Y 128  N.  Y.  291 207 

8chell  v.  Plumb 55  N.  Y.  592 207 

Senile  v.  Brokhakus 80  N.  Y.  614 207 

Schultz  v.  Third  Ave.  R.  R.  Co....  89  N.  Y.  242 44 

Scottv.  Montells 109  N.Y.  1  498 

Scott  v.  Shufeldt 5  Paige  Ch.  48 473 

Sedgwickv.  Stanton 14  N.  Y.  289 21 

Seiler  v.  Economic  L.  Assn 105  Iowa,  87 408 

Sherwood  v.  Mitchell 4  Denio,  485 120 

Shutts  v.  Fingar 100  N.  Y.  589 226 

Sidenberg  v.  Ely 90  N.  Y.  257 416 

Simmons  v.  Havens 101  N.  Y.  427 40 

Simpson  v.  London  &  N.  W.  R.  Co.  L.  R.  (1  Q.  B.  D.)  274 207 

Smith  v.  Baily 8  Daly,  128 75 

Smith  v.  City  of  Brooklyn 160  N.  Y.  857 200 

Smith  v.  Danzig 64  How.  Pr.  820 258 

Smith  v.  National  Benefit  Society. .  123  N.  Y.  85,  87 158,  409 

Snow  v.  Pulitzer 142  N.  Y.  268 207 

Snowberg  v.  N.  S.  Paper  Co 48  Minn.  582 892 

Society  for  Savings  v.  Coite 6  Wall.  594 481 

Southee  v.  Denny lExch.  196 219 

Spencer  v.  Worthington 44  App.  Div.  496   896 

Standard  Oil  Co.  v.  Helmick 148  Ind.  460 893 

Starin  v.  Kelly 88  N.  Y.  421 144 

Stedwell  v.  Hartmann 74  App.  Div.  126. 

Sterrett  v.   Third  Nat.  Bank  of  ] 

Buffalo 

Stevens  v.  Brennan 79  N.  Y.  254,  259 89 

Stevens  v.  King  . , 16  App.  Div.  877 120 

Stevensv.  King 84  Maine,  291 446 

Stewart v.Long Island R.  R.  Co....  102  N.  Y.  601,  607 414 

Stoutenburgh    v.    Dow    Oilman,  )    82  Iowa  m       392 

etc.,  Co ) 

Stowell  v.  Greenwich  Ins.  Co 163  N.  Y.  298 62,  109 

Stringham  v.  St.  Nicholas  Ins.  Co. .  4  Abb.  Ct.  App.  Dec.  815 191 

Stroud  v.  Butler 18  Barb.  827 298 

Supra,  of  Chenango  v.  Birdsall ...    4  Wend.  458 263 

Suprs.  of  Onondaga  v.  Briggs 2  Denio,  26 263 

Supreme  Conclave  R.  A.  v.  Cap-?    41  Fed  Rep  t         155 

pella ) 

Sutton  v.  Temple 12M.&W.52 314 

Sweeney  v.  Berlin  &  Jones  Env.  Co.  101  N.  Y.  525 894 


'I   122  N.  Y.  659,  662 40 


Tarleton  v.  Lagarde j 


xxiv  TABLE  OF  CASES  CITED. 

PACUB. 

Sweet  v.  City  of  Syracuse 129  N.  Y.  816 487 

Swift  v.  Jewsbury L.  R.  (9  Q.  B.)801,  312  ....  189,  196 

Swiftv.  ONeil 187111.887 892 

Swift  Co.  v.  Madden 165111.41 892 

Swords  vrEdgar 59 N.  Y.  28 814 

T. 
Tallman  v.  Metropolitan  El.  R.  R.  )    j21  N  Y  119  207 

Co f 

46  La.  Ann.   1868;  26  L.  R.  A. 

825 219 

t  89  N.  Y.  129;  4  Abb.  Ct.  App. 
Taylor  v.Bradley \     Dec.  868   g07 

Thomas  v.  Scutt 127  N.  Y.  188,187 62,  109 

Thurber  v.  Harlem  B.,  M.  &  F.  )    -«  ^  y  826  51 

R.R.  Co ) 

Toplitz  v.  Bauer 161  N.  Y.825 82 

Treacy  v.  Hecker 51  How.  Pr.  69,  70 184 

Tuthill  v.  Wilson 90  N.  Y.  428 285 

U. 

U.S.  Trust  Co.  v.  N.  Y.,  W.  S.  )    10iN.  y.478 882 

&B.  Ry.  Co ) 

Y. 

Van  Wormer  v.  Mayor,   etc.,   of)    15  Wend>  262 268 

Albany    ) 

Van  Wyck  v.  Mcintosh 14  N.  Y.  489 45,46,    47 

Veazey  v.  Allen 173  N.  Y.  359 81 

Vedder  v.  Fellows 20  N.  Y.  126 10,12,    18 

Wakeman  v.  Wheeler  &  W  .  Mfg.  )    10i  n  y  205  207 

Co ) 

Ward  v.  Hudson  River  Bldg.  Co...  125  N.  Y.  280 497 

Ware  v.  Dos  Passos 162  N.  Y.  281 81 

Warn  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.  157  N.  Y.  109 7 

Warnv.  N.  Y.  C.  &  H.  R.  R.  R.  Co.  169  N.  Y.  572 8 

Warner  v.  People 2  Denio,  272 446 

Washington  Central  Bank  v.  Hume.  128  U.  S.  195,  206 408 

Weber  v.  Supreme  Tent  of  K.  of  M.  172  N.  Y.  490. . . .  270,  4Q4,  405,  410 

Weber  Wagon  Co.  v.  Kehl 40  111.  App.  584;  139  111.  644. .. .  892 

Webster  v.  Welch 57  App.  Div.  561 ........  158 

White  v.  Carroll 42  N.  Y.  161 219 

White  v.  Coatsworth 6  N.  Y.  137 268 

White  v.  Miller 71  N.  Y.  118 207 

Whitehead  v.  N.  Y.  Life  Ins.  Co....  102  N.  Y.  143 407 


TABLE  OF  CASES  CITED.  xxv 

PAGE. 

Whiting  v.Edmunds 94  N.  Y.  809 ...  107 

Wilcox  v.  Equitable  L.  Assur.  Socy.  173  N.  Y.  50 79.  88,  157 

Wiles  v.  Suydam 64N.  Y.  173 282,  288 

Willetts  v.  Sun  Mut.  Ins.  Co 45  N.  Y.  45 309 

Wilson  v.  Bryce 48  App.  Div.  491,  494 155 

Wilson  v.Winona AS.  P.  R.  R.  Co.  87  Minn.  826 898,  894 

Wingv.Bliss 28N.Y.S.R.  198;  188  N.  Y.  648.    40 

Winnev.  Winne 166  N.  Y.  263 61,    68 

Woodbridge  v.  Bockes 170  N.  Y.  596 850 

z. 

Zabriskie  v.  Smith 18N.Y.830 274 


TABLE  OF  CASES 

AFFECTED  BY  DECISIONS  EEPOETED  IN   THIS 

VOLUME. 


AFFIRMED.  page. 

Adler  v.  Aron 72  App.  Div.  619 544 

Albringv.N.Y.C.&H.R.R.R  >    73  App.  Div.  620 179 

Co.   ..    i 

AlignumCo.  v.  8toll 71  App.  Div.  617 643 

Alsing  v.Ncw  England  Quartz)    M  App.  Div.  473 536 

&  Spar  Co   > 

Bank  of  Staten  Island  v.  City  of?    ^  .        DW  m M9 

New  York > 

Barlow  v.  Gillet 67  App.  Div.  637 545 

Bayne  v.  Hard 77  App.  Div.  251    584 

Bell  v.  New  Jersey  Steamboat  Co. .  70  App.  Div.  620 547 

Bennett  v.  Brooklyn  Heights  R.  )   ^  .        Diy  W5 ^ 

R.Co )  FP 

Bickford  &  Huffman  Co.  v.  Gleason.  67  App.  Div.  634 507 

Bornmann  v.  Star  Co 73  App.  Div.  683 313 

Boylau  Manfg.   Co.  v.   State  of  I    72  App.  Div.  628 506 

New  York > 

Carruthers  v.  Diefendorf 66  App.  Div.  81 549 

Cassin  v.  City  of  New  York 69  App.  Div.  483 521 

City  Trust,  etc.,  Co.  v.  Am.  Brew-  )    7Q  App  Diy  5U m 

ing  Co ) 

Columbia  Bank  v.  Birkett 65  App.  Div.  615 112 

Connor  v.  General    Fire    Extin- >    73App.Biy.e34 515 

guisber  Co J 

Crawford  v.  City  of  New  York 68  App.  Div.  107 518 

Crook  v.  Scott 65  App.  Div.  139 520 

Crow  v.  Metropolitan  Street  Ry.  Co.  70  App.  Div.  202 539 

Deluise  v.  Long  Island  R.  R.  Co. .  65  App.  Div.  487 516 

Dolan  v.  Leary 69  App.  Div.  459 540 

Dunlop  v.  James.*   70  App.  Div.  11 411 

Dunlop  v.  James 70  App.  Div.  615 549 

Eberhardt  v.  Metropolitan  Street )    69  App  Diy  560>  m ^ 

Ry .  Co 1 

Eicholz  v.Niagara  Falls  H.  P.  &)    6g  App  my  U1   519 

M.  Co. . ) 

Field  v.  Sibley 74  App.  Div.  81 514 

Flaherty  v.  Cary 62  App.  Div.  116 550 

xxvii 


xxviii  TABLE  OF  CASES'  AFFECTED, 

PAGE. 

Flanagan  v.  Shaw 74  App.  Div.  508 530 

Flynn  v.  City  of  New  York 69  App.  Div.  433 .  521 

German-American    Ins.    Co.    M   67  App.  Div.  58C 508 

Standard  Gas  Light  Co * 

Griffen  v.  Manice 74  App.  Div.  871 505 

Griffin  v.  Brooklyn  Ball  Club 68  App.  Div.  566 585 

Grossmayer   v.    District    No.    1/    70  App.  Div.  90 550 

Benai  Berith > 

Harms  v.  Burgard. 66  App.  Div.  622 503 

Henken  v.  Schwicker 67  App.  Div.  196 298 

Ingraham  v.  Donovan 74  App.  Div.  626 529 

Insurance     Co.     v.     Associated )    7Q  App   Diy    69 Hi 

Manfrs'.  Corpn > 

Isaacs  v.  Dawson 70  App.  Div.  232 537 

Jones  v.  City  of  New  York 60  App.  Div.  161 517 

Kennett  v.  Hopkins 58  App.  Div.  407 545 

Lahey  v.  Lahey 66  App.  Div.  628 146 

Larbig  v.  Peck 69  App.  Div.  170 518 

Ledwith  v.  Merritt 74  App.  Div.  64 512 

Lehmeyer  v.  Moses 67  App.  Div.  531 518 

Levy  v.  Hill 70  App.  Div.  95 586 

Lewis  v.  Howe 64  App.  Div.  572 840 

McKinney  v.  LaDow 59  App.  Div.  624 506 

McKinneyv.N.Y.C.&H.R.R.*    M  .        Diy  m m 

R.  Co * 

Matter  of  Adler  Bros.  &  Co 76  App.  Div.  571 287 

Matter  of  City  of  New  York 74  App.  Div.  197 26 

Matter  of  Granacher 74  App.  Div.  567 504 

Mutter  of  Union  Trust  Co 65  App.  Div.  449 541 

Matthie  v.  Arents 68  App.  Div.  645 , .  548 

Matthie  v.  Globe  Fire  Ins.  Co 68  App.  Div.  239 489 

Melville  v.  Kruse 69  App.  Div.  211 806 

Nelson  v.  Hatch 70  App.  Div.  206 546 

Neukirch  v.  Keppler 56  App.  Div.  225 509 

Nevins  v.  Buffalo  R.  &  P.  R.  R.  Co.  73  App.  Div.  619.   548 

N.  Y.  C.  Iron  Works  Co.  v.  U.  8.  )    ^  .         Diy  m M1 

Radiator  Co ) 

N.  Y.  County  Nat.  Bank  v.  Am.)    69  App.  Div.  153 544 

Surety  Co > 

Norton  v.  New  Amsterdam  Gas  Co.  69  App.  Div.  10 538 

Norton  v.  Webber 69  App.  Div.  130 514 

O'Callaghan  v.   Metropolitan  St.  {.   69  App.  Div.  574 52i 

Ry.  Co 1 

Oswego  City    Savings  Bank   v.)    70  App>  Div.  538 515 

Board  of  Education ) 

Pelletrau  v.  Metropolitan  Street  £   74  App.  Div    192 508 

Ry.  Co S 


TABLE  OF  CASES  AFFECTED  xxix 


PAGE. 


People  v.  Flanigan (General    Sessions,     New    York 

s  (      County,  September  80,  1901. .  856 

People  v.  Gallagher 75  App.  Div.  89 505 

People  v.  Guichane 80  App.  Div.  627 539 

People  y.  Triola .{Supreme    Court,     New    York 

*  I     County,  April  29, 1901 824 

People  ex  rel.  Callahan  v.  Bd.  of  )    78  A       Div    m 169 

Education > 

People  ex  rel.  Hamilton  v.  Stratton.  79  App.  Div.  149 531 

People  ex  rel.  N.  Y.  C.  &  H.  R.  j 

R.  R.  Co.  v.  Board  of  R.  R.  £  79  App.  Div.  642 582 

Comrs ) 

People  ex  rel.  NY.  C.  &  H.  R.  )    ?5  A       Diy   ^ m 

R.  R.  Co.  v.  Feitner )  FF 

People  ex  rel.  Regan  v.  York 78  App.  Div.  482 588 

Peisonv.8toll 72  App.  Div.  141 548 

Pratav.Green 70  App.  Div.  224 585 

Rankine  v.  Metzger 69  App.  Div.  264... 540 

Sexton  v.  Sexton 64  App.  Div.  885 510 

6chuylerv.N.Y.C.&H.R.R.R.  j.  ^  A       Diy  ^ fil8 

Co ) 

Spies  v.  Nat.  City  Bank 68  App.  Div.  70 222 

Staats  v.  Byers 68  App.  Div.  684 508 

Sternfels    v.  Metropolitan  Street  I    7g  .        D- y  m §12 

Ry.Co J 

Tewv.Wolfsohn 77  App.  Div.  454 272 

Tyngv.  American  Surety  Co 69  App.  Div.  187 166 

Upham  v.  State  of  New  York 62  App.  Div.  681 836 

Village  of  Mechanicville  v.  Still- )    67  App  Div  m 50? 

water  &  M.  St.  Ry.  Co > 

Wagner  v.  Brooklyn  Heights  R. {  69  App  Div  849 52Q 

R.  Co ) 

Weiant  v.  Rockland  Lake  Trap  I    61  App.  Div.  883 509 

Rock  Co * 

White  v.  Livingston 69  App.  Div.  361    588 

White  v.N.  Y.C.&H.R.RR.)    68  App.  Div.  561 543 

Co ) 

Young  v.  Stone 61  App.  Div.  364 517 

Zeltner  v.  Henry  Zeltner  Brewing  )  ?9  App  Diy  m         ^ 

Co J 


REVERSED. 


Annstrong  v.  Borden's  Condensed  )    ^  App  Dly  m 510 

tarrett  v.  Lake   Oe 
Improvement  Co. 


Milk  Co. 
Barrett  v.  Lake   Ontario   Beach  J   ^  App  Diy  m 810 


xxx  TABLE  OF  CASES  AFFECTED. 


Benson    v.   Eastern  Building  &)    67  App.  Div.  819. 88 

Loan  Assn > 

Brantingham  v.  Huff *  67  App.  Div.  621 68 

Caesar  v.  Rubinson 71  App.  Div.  180 492 

Cudlip    v.  N.  T.  Eve.  Journal)   70  App.  Div.  617 168 

Pub.  Co )  vv 

Devoev.N.Y.C.&H.  RRR!   70  App.  Div.  496 1 

Co ) 

di  Lorenzo  v.  di  Lorenzo 71  App.  Div.  500 467 

Dunlap  Co.  v.  Young 68  App.  Div.  137 827 

Greenwald  v.  Wales 67  App.  Div.  628 140 

Hagan  v.  Sone 68App.  Div.  60 817 

Hoag  v.  Wright 69  App.  Div.  881 86 

John  P.  Kane  Co.  v.  Kinney 68  App.  Div.  168 69 

Jones  v.Reilly 68  App.  Div.  116 97 

Langan  v.  Supreme  Council  Am.  I    69  .        m     m ^ 

L.  of  H ) 

Lindenthal  v.  Germania  Life  Ins.  1    ^  .        Dly  615 76 

Co ) 

Ludwig  v.    Metropolitan    Street)    71  App.  Div.  210 546 

Ry.  Co ) 

Mahley  v.  German  Bank 66  App.  Div.  623 499 

Matter  of  Colby  v.  Partridge 78  App.  Div.  689 526 

Matter  of  Coleman 77  App.  Div.  496   878 

Matter  of  Cusack  v.  Bd.  of  Edu- )    78  App.  Div.  470    136 

cation )  rr 

Matter  of  Fay  v.  Partridge 78  App.  Div.  204 526 

Matter  of  Fitzsimons 77  App.  Div.  345 15 

Matter  of  Hellman 77  App.  Div.  355 254 

Matter  of  Lahey  v.  Partridge 78  App.  Div.  199    526 

Matter  of    O'Leary  v.  Board  of)    78  App.  Div.  475 511 

Education ) 

Matter  of  Sugden 78  App.  Div.  644 87 

Mead  v.  Dunlevie 68  App.  Div.  650    108 

People  v.  Werner 52  App.  Div.  635 132 

People  ex  rel.  B.  C.  R.  R.  Co.  v.  J    ?9  App  Diy  64g ^ 

Tax  Comrs > 

People  ex  rel.  C.  C.  R.  R.  Co.  v.  J    App.   Div.,  3d  Dept.,    January 

Comrs )       »>.  1903 417 

People  ex  rel.  C.  Gas  Co.  v.  Tax  )    79  App>  Div.  643 417 

Comrs ) 

People  ex  rel.  C.  I.  &  B.  R  R.  )    79  App  Djv  64g ^ 

Co.  v.  Tax  Comrs > 

People    ex    rel.    McLaughlin   v.)    79  App.  Div>  82 450 

Police  Comrs J 

People  ex  rel.  Metr.  St.  Ry.  Co.)    78  App.  Di7.  184 417 

v.  Tax  Comrs ) 


TABLE  OF  CASES  AFFECTED.  xxxi 


People  ex  rel.  N.  A.  Gas  Co.  v.  )    ^  App  my  m m 

Tax  Comre > 

People  ex  rel.  Smith  v.  Clarke 79  App.  Div.  78 259 

People  ex  rel.  T.  T.  St.  Ry.  Co.  v.  >    ^pp.  Div.  3d  Dept.  January  30, 

TaxComrs \       1M3 417 

People  ex  rel.  U.  S.  A.  P.  P.  Co.  ) 

v    Knight (   67  App.  Div.  388 475 

Reisert  v.  City  of  New  York 69  App.  Div.  802 196 

Rice  v.  Eureka  Paper  Co 70  App.  Div.  836 385 

Taylor  v.  Commercial  Bank 68  App.  Div.  458 181 

Travell  v.  Bannerman 71  App.  Div.  489 47 

Westerfield  v.  Rogers 63  App.  Div.  18 230 

MODIFIED. 

Real  Estate  Corporation  v.  Harper.  70  App.  Div.  64 128 

Shipman  v.  Protected  Home  Circle.  66  App.  Div.  448 898 


APPEAL  DISMISSED. 

Lake  v.  Anderson 76  App.  Div.  189 524 

People  ex  rel.  Bolza  v.  Adam 79  App.  Div.  307 630 

Sherman  v.  Weir 76  App.  Div.  628 525 

Storm  v.  McGrover 70  App.  Div.  83 525 

MOTION  TO  DISMISS  APPEAL  DENIED. 

Clark  v.  Brooklyn  Heights  R.  R.  Co.  78  App.  Div.  478 528 

Werner  v.  Hearst 76  App.  Div.  875 522 


TABLE  OF  CASES 

DISTINGUISHED,  ETC.,  IN  OPINIONS  EEPOETED 
IN  THIS  VOLUME. 


PAGE. 

Astor  v.  Mayor,  etc.,  of  K.  Y 62  N.  Y.  667,  distinguished 447 

Bar  wick  v.  English  Joint  Stock  j    -   „  ^„    ,  %A_A  Jt    ,       ,  ,    „    -rvnk 
Bank  [   L.R.  (2  Exch.)  269, distinguished.  189 

Boyd  ▼.  Boyd 164  N.  Y.  284,  explained 40 

Calvo  v.Davis 73  N.  Y.  211,  distinguished 229 

Carnaghanv.  Exp.  &  Prod.  Oil  Co..  82  N.Y.  S.R.I  121,  distinguished.  258 

Clark  v.  Hallock 16  Wend.  607,  distinguished 296 

(  8  App.  Div.  464;  157  N.  Y.  719, 
Conselyeav.  Supreme  Council....  ]     di8tiagutehed 158 

Darrow  v.  Family  Fund  Society ....  116  N.  Y.  587,  overruled 410 

Devoy  v.  Mayor,  etc.,  of  N.  Y 86  N.  Y.  449.  distinguished 447 

Dobie  v.  Armstrong 160  K  Y.  584,  distinguished 820 

Fink  v.  Fink 171  N.  Y.  616,  distinguished  ...  152 

Frederick  v.  Dora 66  App.  Div.  97,  distinguished . .  295 

Grand  Lodge  v.  Child 70  Mich.  163,  followed 158 

Graves  v.  Mumford 26  Barb.  94,  distinguished 805 

Healy  v.  Healy 166  N.  Y.624,  distinguished ... .  61 

Isgrigg  v.  Schooley 125  Iud.  95,  followed 158 

Ives  v.  Ellis 169  N.  Y.  85,  approved 166 

Josephthal  v.  Ileyman 2  Abb.  N.  C.  22,  explained 805 

Kepler  v.  Supreme  Lodge  K.  of  H. .  45  Hun,  274,  followed 158 

Koch  v.  Mayor,  etc.,  of  N.  Y 152  N.  Y.  72,  distinguished 447 

Lester  v.  Macdaniel 5  Misc.  Rep.  190,  distinguished.  295 

Luhrs  v.  Luhrs 123  N.  Y.  867,  distinguished 152 

McLaughlin  v.  McLaughlin 87  Pac.  Rep.  865,  followed 158 

Marsh  v.  American  Legion  of  Honor.  149  Mass.  512,  followed 158 

Martin  v.  Stubbings 126  111.  387,  followed 158 

Matter  of  Allison  v.  Welde 172  N.  Y.  421,  distinguished. ...  447 

Matter  of  Brenner    170  N.  Y.  185,  distinguished  . .  447 

Matter  of  City  of  Rochester  v.  )    77  App.  Div.  28;  173  N.  Y.  646, 

Bloss J"       distinguished 292 

Matter  of  Gertum  v.  Bd.  Suprs. ...  109  N.  Y.  170,  distinguished  ...  447 

Matter  of  McPherson 104  N.  Y.  806,  distinguished. ...  447 

Matter  of  Mayor,  etc.,  of  N.  Y. . . .  99  N.  Y.  569,  distinguished 447 

Matter  of  Willis 80  Hun,  18,  distinguished 295 

Metropolitan  Bd.  of  Excise  v.  Barrie.  34  N.  Y.  657,  distinguished 447 

c  xxxiii 


xxxiv     TABLE  OF  CASES  DISTINGUISHED. 

_  PAGE. 

Metropolitan   Bd.    of  Health  v.  >              „ 
Heigter  I   37  N.  Y.  661,  distinguished 447 

Morgan  v.  Smith 70  N.  Y.  537,  distinguished 228 

Nallyv.Nally 74  Ga.  669,  followed    157 

Palmer  v.  Purdy 83  K.  Y.  144,  distinguished 229 

People  v.  Hagadorn 104  N.  Y.  516,  distinguished 295 

People  v.  Murphy  135  N.  Y.  450,  limited 47 

People  v.  Pinckney 32  N.  Y.  877,  distinguished 447 

People  v.  Raymond 87  N.  Y.  428,  distinguished 417 

People  ex  rel.  Balcom  v.  Mosher. . .  163  N.  Y.  32,  distinguished 447 

People  ex  rel.  Bolton  v.  Albertson.  55  N.  Y.  50,  distinguished 447 

People   ex    rel.    Comrs.    v.   Bd.  i 
Suprs.  Oneida  Co [   1™  N.  Y.  105,  distinguished....  447 

People  ex  rel.  Einsfeld  v.  Murray. .  149  N.  Y.  367,  distinguished. ...  447 

People  ex  rel.  Fowler  v.  Bull 46  N.  Y.  57,  distinguished 447 

People  ex  rel.  Eemmler  v.  Durston.  119  N.  Y.  569,  distinguished 447 

People  ex  rel.  Kilmer  v.  McDonald.  69  N.  Y.  862,  distinguished 447 

People  ex  rel.  Lord  v.  Crooks 58  N.  Y.  648,  distinguished 447 

People  ex  rel.  McLean  v.  Flagg 46  N.  Y.  401,  distinguished 447 

People  ex  rel.  McMullen  v.  Shepard.  86  N.  Y.  285,  distinguished 447 

People  ex  rel.  Taylor  v.  Dunlop.. . .  66  N.  Y.  162,  distinguished 447 

People  ex  rel.  Williamson  v.  Mc-  i 

Kinney                                          [  52  N.  Y.  874,  distinguished 447 

People  ex  rel.  Wood  v.  Draper 15  N.  Y.  582,  distinguished 447 

Phila.   &  So.   Steamship  Co.   v.  > 
Pennsylvania |   122  U.  S.  826,  distinguished  ....  485 

Plass  v.  Brusie 21  W.  Dig.  562,  distinguished  . .  305 

Rathbone  v.  Wirth 150  N.  Y.  459,  distinguished  . .     447 

Smith  v.  Danzig 64  How.  Pr.  320,  distinguished .  253 

Smith  v.  National  B.  Socy 123  N.  Y.  87,  distinguished 153 

Stedwell  v.  Hartmann 74  App.  Div.  126,  distinguished.    23 

Stroud  v.  Butler 18  Barb.  827,  distinguished 295 

Supreme  Conclave  R.  A.  v.Cappella.  41  Fed.  Repr.  1,  followed 158 

Swift  v.  Jewsbuiy (  L.  R.  (9  Q.  B.)  801,  812,  distil- 

(     guished 189 

Van  Wyck  v.  Mcintosh 14  N.  Y.  489,  limited 47 

Warner  v.  People 2  Denio,  272,  distinguished  ...  447 

Webster  v.  Welch 57  App.  Div.  561,  distinguished.  153 

Wilcox  v.  Equitable  L.  Assur.  8ocy.  173  N.  Y.  50,  followed 158 

Wilson  v.  Bryce 48  App.  Div.  491,  followed 158 

Winnev.  Winne 166  N.  Y.  268,  distinguished. .. .    61 


Oases  decided 

IN  THE 

COTJET  OF  APPEALS 

OV  THK 

State  of  New  Yoek, 

COMMENCING  FEBRUARY  24,    1908. 


Jeanettb  E.  Devoe,  as  Administratrix  of  the  Estate  of 
William  H.  Devoe,  Deceased,  Appellant,  v.  The  New 
York  Central  and  Hudson  River  Railroad  Company, 
Respondent. 

1.  Negligence  —  Duty  of  Railroads  to  Make  and  Promulgate 
Rules  for  the  Protection  of  Car  Inspectors — Question  of  Pact. 
When  the  business  of  a  master  is  such  that  the  safety  of  one  servant 
depends  upon  the  way  in  which  other  servants  do  their  work,  it  is  his 
duty  to  make,  promulgate  and  enforce  reasonable  and  sufficient  rules  for 
the  protection  of  the  servant  exposed  to  danger;  and  where  car  inspectors, 
employed  at  a  railroad  station  at  which  there  were  mmy  tracks  and 
switches  upon  which  a  large  number  of  trains  came  and  went  every  day, 
were  required  to  inspect  the  wheels,  running  gear,  couplings  and  other 
appliances  belonging  to  each  car  of  each  train  while  it  was  at  the  station, 
and  while  this  was  being  done  there  was  much  switching  and  moving  of 
cars  from  one  train  to  another  and  trains  were  constantly  coming  in  and 
going  out,  and  several  inspectors  had  been  injured  in  the  discharge  of 
their  duties,  others  had  narrowly  escaped  injury,  and  many  complaints 
had  been  made  by  employees  as  to  the  dangerous  work  of  car  inspectors 
at  such  station,  and  the  company  was  without  any  printed  rule  upon  the 
subject,  except  one  which  was  a  dead  letter  at  such  station  because  it  was 
not  enforced,  it  is  a  question  of  fact  for  the  jury  to  determine  in  the  trial 
of  an  action,  brought  for  the  death  of  a  car  inspector  who  was  crushed 
between  two  cars  and  killed,  while  in  the  discharge  of  his  duty,  by  the 
backing  up  of  a  train  against  the  train  under  which  he  was  working, 
whether  a  verbal  rule,  claimed  to  have  been  made  by  the  foreman  of  the 
car  department  without  instructions  from  the  company,  or  any  superior 
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officer  thereof,  was  made  and  in  use,  and,  if  so,  whether  such  rule  was 
sufficient  and  properly  promulgated  under  the  circumstances. 

2.  Evidence  —  Rules  of  Another  Railroad  Competent  and  Mat 
Be  Proved  by  Parol.  Upon  the  trial  of  such  action  evidence  of  any  rule 
relating  to  the  subject  recently  in  force  upon  another  railroad  is  compe- 
tent, and  it  is  competent  to  show  by  parol  from  the  actual  knowledge 
aud  recollection  of  the  witness  the  rule  actually  enforced  while  he  was  in 
the  employment  of  another  railroad  and  to  use  any  edition  of  the  com- 
pany's rules  to  refresh  his  recollection;  it  is  unnecessary  to  produce  the 
manuscript  of  the  rules  as  written,  or  the  book  printed  therefrom. 

Devoe  v.  N.  T,  C.  <k  H.  R.  R.  R.  Co.t  70  App.  Div.  495,  reversed. 

(Argued  January  13,  1903;  decided  February  24,  1903.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
March  19,  1902,  which  reversed  a  judgment  in  favor  of  plain- 
tiff entered  upon  a  verdict  and  an  order  denying  a  motion  for 
a  new  trial  and  granted  a  new  trial. 

This  action  was  brought  to  recover  damages  on  account  of 
the  death  of  the  plaintiff's  intestate  caused,  as  alleged,  by 
the  negligence  of  the  defendant.  The  decedent  was  a  car 
inspector,  and  the  plaintiff  claimed  that  he  lost  his  life  because 
the  defendant  failed  to  make,  promulgate  and  enforce  reason- 
able and  proper  rules  for  the  protection  of  its  car  inspectors 
while  they  were  engaged  in  the  discharge  of  their  duties  at  its 
Syracuse  station.  The  defense  relied  upon  was  that  a  safe 
practice  was  established  by  the  defendant  at  said  station  by 
the  oral  instructions  and  directions  of  the  foreman  of  its  car 
department  which  obviated  the  necessity  for  more  formal  rules, 
and  that  the  decedent  was  not  engaged  in  discharging  his 
duties  as  car  inspector  when  he  was  injured. 

William  S.  Jenney  for  appellant.  Whether  plaintiff's 
intestate  was  engaged  in  his  work  of  inspection  at  the  time  he 
was  injured  presented  a  question  of  fact  for  the  jury.  (  Whit- 
ney v.  Town  of  Tieonderoga,  127  N".  Y.  40 ;  People  v.  N. 
H.  B.  Co.,  42  N.  Y.  217;  Potter  v.  Smith,  70  N.  Y.  299  ; 
McLeod  v.  Moloney,  2  N.  Y.  S.  E.  472 ;  Clark  v.  Dillon, 
97  N.  Y.  371 ;  Connor  v.  Keese,  105  N.  Y.  643;  Ferris  v. 
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Sard,  135  N.  T.  361 ;  Volkmar  v.  Ry.  Co.,  134  N.  Y.  422.) 
Defendant  was  negligent  in  failing  to  promulgate  and  enforce 
rules  regulating  the  work  of  plaintiffs  intestate  of  inspection 
of  its  passenger  trains  at  Syracuse  so  as  to  provide  for  his 
safety  while  in  the  performance  of  such  work,  and  it  was  for 
the  jury  to  determine  whether  such  neglect  caused  the  acci- 
dent. {Warn  v.  IT.  Y  C.  <&  H.  R.  R.  R.  Co.,  157  N.  Y. 
109  ;  Abel  v.  D.  &  H.  C.  Co.,  103  K  Y.  581 ;  Doing  v.  IT. 
Y,  0.  dk  W.  R.  R.  Co.,  155  N.  Y.  583  ;  Eastwood  v.  R.  M. 
Co.,  86  Hun,  92 ;  152  ST.  Y.  651 ;  Morgan  v.  0.  &  1.  Co., 
133  N.  Y.  666 ;  Berrigan  v.  N.  Y,  L.  E.  &  W.  R.  R.  Co., 
131  K  Y.  582 ;  McGwern  v.  R.  R.  Co.,  123  N.  Y.  285 ; 
Reddington  v.  N.  Y,  O.  &  W.  R.  R.  Co.,  84  Hun,  231 ; 
Campbell  v.  JT.  Y.  C.  R.  R.  Co.,  35  Hun,  506 ;  Reagan  v. 
R.  R.  Co.,  3  Am.  St.  Rep.  542.)  The  trial  justice  did  not  err 
in  his^  rulings  on  evidence  or  charge  to  the  jury.  {Ford  v. 
R.  R.  Co.,  124  N.  Y.  494;  Busby  v.  R.  R.  Co.,  107  N.  Y. 
378.) 

L.  B.  Williams  for  respondent.  The  evidence  is  undis- 
puted that  at  the  time  of  the  death  of  plaintiffs  intestate,  and 
for  some  time  prior  thereto,  defendant  had  made  and  pro- 
mulgated a  rule  and  instituted  a  practice  at  its  station  in 
Syracuse,  which,  if  observed,  would  have  secured  reasonable 
safety  to  plaintiffs  intestate,  and  would  have  prevented  the 
accident  in  quection,  and  it  was  not  for  the  jury  to  say,  under 
these  circumstances,  that  some  other  or  different  method  of 
conducting  the  inspection  of  trains  at  that  station  should  have 
been  adopted.  (Berrigan  v.  JV.  Y,  L.  E.  &  W.  R.  R.  Co., 
131  K  Y.  582 ;  Corcoran  v.  D.,  L.  dk  W.  R.  R.  Co.,  126  N.  Y. 
673 ;  Kudih  v.  L.  V.  R.  R.  Co.,  78  Hun,  492 ;  Davis  v.  S.  I. 
R.  T.  Co.,  1  App.  Div.  178 ;  Mies  v.  N.  Y.  C.  dk  H.  R.  R.  R. 
Co.,  14  App.  Div.  58 ;  Simpson  v.  C.  V.  R.  Co.,  5  App.  Div. 
614;  Ford  v.  L.  S.  &  M.S.  R.  Co.,  124  N.  Y.  493;  Daley 
v.  Brawn,  45  App.  Div.  428 ;  Doing  v.  JT.  Y,  0.  cfe  W.  R.  R. 
Co.,  151  N.  Y.  579.)  It  was  error  to  leave  to  the  jury  the 
question' whether  the  rule  requiring  Devoe  to  put  a  man  on 
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guard,  assuming  it  to  have  been  in  force,  was  a  reasonable  and 
proper  rule,  such  a  rule  as  the  defendant,  in  the  exercise  of 
ordinary  care  for  the  purpose  of  reasonable  protection  of  its 
employees,  should  have  made.  (Corcorqp,  v.  D.,  L.  cfe  W.  R. 
R.  Co.,  126  N.  Y.  672 ;  Berrigan  v.  N.  Y,  L.  &  &  W.  R. 
R.  Co.,  131  N.  Y.  582;  Nile*  v.  N.  Y.  C  i&  11.  R.  R.  R. 
Co.,  14  App.  Div.  58-71 ;  Simpson  v.  C.  V.  R.  Co.,  5  App. 
Div.  614 ;  Kudik  v.  L.  V.  R.  Co.,  78  Hun,  492 ;  Davis  v.  S. 
I.  R.  Co.,  1  App.  Div.  178.) 

Vann,  J.  At  the  Syracuse  station  of  the  defendant  the 
track  of  the  Eome,  Watertown  &  Ogdensburg  branch  of  its 
system  of  railroads  enters  from  the  north  and  makes  a  connec- 
tion in  the  form  of  a  "  Y  "  with  track  No.  6  which  runs  east 
and  we'st.  On  the  19th  of  July,  1899,  at  about  noon,  train  No. 
10,  consisting  of  nine  or  ten  cars,  entered  the  station  from  the 
north,  and  after  standing  upon  track  No.  6  for  a  few  minutes, 
was  pulled  easterly  so  as  to  clear  the  switch  at  the  point  of 
the  "  Y  "  and  enable  another  train  from  the  north,  known  as 
No.  4,  to  enter  upon  the  same  track  and  discharge  its  pas- 
sengers. Train  No.  10  was  so  long  that  when  it  was  moved 
east  far  enough  to  clear  the  point  of  the  "  Y,"  it  extended 
across  Franklin  street,  running  north  and  south,  and  interrupted 
travel.  After  train  No.  4  entered,  its  engine  was  uncoupled 
and  proceeded  westerly  to  the  engine  house.  That  train  con- 
sisted of  four  cars,  the  most  westerly  being  a  baggage  car, 
which  was  followed  by  a  smoker  and  two  passenger  coaches. 
The  regular  engine  of  train  No.  10  had  also  been  detached, 
and  a  switch  engine,  coupled  to  the  easterly  end,  backed  it 
westerly  until  within  ten  or  fifteen  feet  of  train  No.  4  when 
it  stopped  for  a  short  time  and  then  backed  on  west  to  couple 
with  that  train.  The  decedent  at  this  time  was  between  the 
two  passenger  coaches  of  train  No.  4  and  when  the  two  trains 
came  together  his  head  was  caught  and  he  was  injured  so  that 
he  died  in  a  short  time. 

The  jury  found  for  the  plaintiff,  but  upon  appeal  to  the 
Appellate  Division  all  the  justices  united  in  reversing  the 
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judgment,  and  in  their  order  certified  that  they  reversed  "  upon 
questions  of  law  only,  the  facts  having  been  examined  and  no 
error  found  therein."  As  the  evidence  supports  the  verdict, 
there  is  nothing  open  to  review  by  us,  other  than  the  excep- 
tions relating  to  the  evidence  and  the  charge,  and  unless  one 
or  more  of  these  exceptions  is  sufficient  to  justify  the  reversal 
by  the  Appellate  Division,  it  is  our  duty  to  reverse  their 
determination  and  affirm  the  judgment  of  the  trial  court. 
(Ayres  v.  Delaware,  L.  cfe  W.  H.  R.  Co.,  158  N.  Y.  254,  258.) 

Several  witnesses  who  had  been  employed  as  inspectors 
upon  other  railroads  were  called  by  the  plaintiff  to  show 
whatrules  had  been  provided  by  the  companies  operating  those 
roads  for  the  protection  of  car  inspectors.  In  each  instance 
a  book  containing  the  rules  of  the  particular  company  for 
which  the  witness  had  worked  was  produced  by  the  plaintiff 
and  shown  to  him.  In  several  instances  it  did  not  appear  by 
the  date  upon  the  title  page  whether  it  purported  to  be  the 
edition  in  force  while  he  had  so  worked  or  not,  but  he  testi- 
fied that  the  rule  appearing  in  the  book  upon  the  subject  was 
in  force,  if  not  during  the  entire  period  of  his  employment,  at 
least  during  the  last  part  thereof.  To  the  question  whether 
that  rule  was  in  force  upon  the  railroad  in  question  while  the 
witness  was  employed  by  it,  the  defendant  objected  upon  the 
ground  that  it  was  not  the  best  evidence,  and  now  insists 
that  the  plaintiff  should  have  produced  "  the  actual  edition  of 
the  book  of  rules  in  force  during  the  terra  of  the  witness' 
employment." 

We  think  the  exception  to  the  rulings  which  allowed  such 
questions  to  be  answered  raises  no  error.  It  was  competent 
to  show  any  rule  relating  to  the  subject  recently  in  force  upon 
another  railroad.  The  witness  in  each  instance  testified  that 
the  rule  was  in  force  while  he  worked  on  such  road  and  when 
he  left  it.  It  was  competent  to  show  by  parol  from  the  actual 
knowledge  and  recollection  of  the  witness  the  rule  actually 
enforced  while  he  was  in  the  employment  of  another  rail- 
road and  to  use  any  edition  of  the  company's  rules  to 
refresh  his  recollection.     It  was  unnecessary  to  produce  the 
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manuscript  of  the  rules  as  written,  or  the  book  printed  there- 
from.    Reasoning  is  illogical  when  it  leads  to  an  absurdity. 

The  court  charged  the  jury,  in  part,  as  follows:  "It  is 
claimed  on  the  part  of  the  defendant  that  after  1895,  under 
Mr.  Beatty,  lie  adopted  and  promulgated  by  giving  notice 
to  the  employees,  a  verbal  rule,  to  the  effect  that  inspectors 
should  not  in  the  ordinary  inspection  go  between  cars  or 
under  cars.  If,  however,  it  became  their  duty  to  go  between 
or  under  cars,  that  then  they  should  get  another  man  and 
station  him  at  or  near  the  car  for  the  purpose  of  protec- 
tion. That,  I  think,  is  in  substance  the  claim  of  the  defend- 
ant in  that  regard.  Mr.  Beatty  says  that  an  inspector  had  no 
business  under  a  car  without  protection,  without  protecting 
himself  by  putting  a  man  on  guard ;  that  he  told  them  to 
protect  themselves  by  having  a  man  on  guard  to  protect  them. 
In  the  first  place  it  will  be  on  this  evidence  for  you  to  say 
whether  or  not  any  such  rule  was,  in  fact,  made  and  promul- 
gated and  in  force  during  the  time  that  Mr.  Devoe  was  there 
at  work ;  and,  if  so,  whether  or  not  it  was  a  reasonable  and 
proper  rule,  such  a  rule  as  the  defendant,  in  the  exercise  of 
ordinary  care  for  the  purpose  of  reasonable  protection  of  its 
employees,  should  have  made.  That  really  involves  the  main 
question  here  on  the  question  of  negligence  of  this  defendant. 
Was  such  a  rule  made  ?  If  so,  was  it  a  reasonably  safe  rule 
for  the  purpose  of  furnishing  to  the  employees  reasonable  pro- 
tection ?  It  is  said  that  the  fact  that  it  was  not  written  is  a 
circumstance  to  be  considered.  That  evidence  is  in  the  case. 
The  simple  fact,  the  fact  alone,  that  the  rule  was  not  printed 
or  written,  does  not  make  it  invalid.  It  is  simply  a  circum- 
stance for  you  to  consider  with  all  the  other  evidence  in  the 
case  as  to  whether  it  was  a  proper  and  reasonable  rule  for  the 
fair  and  reasonable  protection  of  employees  engaged  in  this 
class  of  business.  Upon  the  whole  case  that  is  a  question  for 
you  to  consider." 

At  the  close  of  the  charge  the  defendant  excepted  to  that 
part  which  left  "  the  question  to  the  jury  as  to  whether  or  not 
this  rule  which  Mr.  Beatty  testified  to  was  a  proper  and  suffi- 
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cient  rule  with  reference  to  the  inspection  of  cars ;  claiming 
that  obviously,  if  that  rule  had  been  regarded  on  this  occasion 
this  accident  would  not  have  happened,  and  that  all  that  was 
required  of  the  defendant  was  to  have  that  kind  of  a  rule." 
After  taking  other  exceptions,  not  now  material,  the  counsel 
for  the  defendant  said  :  "  And  we  except  again  to  the  propo- 
sition that  U  is  for  any  one  to  say  whether  or  not  that  rule  was 
a  reasonably  safe  and  proper  rule." 

When  the  business  of  a  master  is  such  that  the  safety  of  one 
servant  depends  upon  the  way  in  which  other  servants  do  their 
work,  it  is  his  duty  to  make,  promulgate  and  enforce  reason- 
able and  sufficient  rules  for  the  protection  of  the  servant 
exposed  to  danger.  The  situation  at  the  Syracuse  station  of 
the  defendant  was  somewhat  complicated  at  the  time  of  the 
accident  in  question.  There  were  many  tracks,  switches  and 
branches.  Between  fifty  and  sixty  trains  came  and  went 
every  day,  and  the  car  inspectors  were  required  to  inspect  the 
wheels,  running  gear,  couplings,  safety  chains  and  other 
appliances  belonging  to  each  car  of  each  train.  There  was 
much  movement  of  trains  at  the  station  from  one  track  to 
another ;  cars  were  taken  out  of  one  train  and  put  into  others  ; 
shifting  of  various  kinds  was  done ;  trains  were  made  up,  and 
while  all  this  was  going  on  other  trains  were  constantly 
coming  in  and  going  out.  The  work  of  car  inspection  is 
dangerous  and  the  necessity  for  rules  to  protect  the  inspectors 
so  obvious  as  to  be  scarcely  disputed.  A  rule  known  as 
No.  38  had  been  made  and  promulgated  by  the  company  inv' 
the  following  form  :  "  A  blue  flag  by  day  and  a  blue  light  by 
night,  placed  on  the  end  of  the  car,  engine  or  train,  denote 
that  workmen  are  at  work  under  or  about  the  car,  engine  or 
train.  The  car,  engine  or  train  thus  protected  must  not  be 
coupled  to,  or  moved,  or  other  cars  placed  in  front  of  it,  until 
the  bine  signal  is  removed  by  the  person  who  placed  it." 
This  is  the  rule,  so  amended  as  to  adapt  it  to  passenger  trains, 
which  was  considered  by  us  the  first  time  that  the  Warn  case 
was  before  us.  (  Warn  v.  JV.  Y.  G.  &  II.  H.  li.  R.  Co.,  157 
N.  Y.  109.)    Upon  the  first  appeal  we  held  that  the  rule  as  it 
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then  stood  did  not  apply  to  passenger  trains  stopping  at  a 
station,  but  to  cars  or  trains  on  sidings  or  in  a  yard.  Sub- 
sequently the  same  case  came  before  us  upon  a  different  record 
and  a  verdict  for  the  plaintiff  was  sustained.  (169  N.  Y.  572.) 
The  rule  as  quoted  above  was  the  only  rule  upon  the  subject 
made  or  promulgated  by  the  company,  but  it  is  conceded  that 
it  was  never  enforced.  It  is  also  conceded  that  if  it  had  been 
enforced  on  the  occasion  in  question  the  plaintiff's  intestate 
would  not  have  been  injured.  Several  inspectors  had  been 
injured  at  the  Syracuse  station  while  in  the  discharge  of  their 
duties  prior  to  the  accident  in  question  ;  others  had  narrowly 
escaped  injury  and  many  complaints  had  been  made  by 
employees  as  to  the  danger  attending  the  work  of  inspection. 
While  the  defendant  was  without  any  printed  rule  upon 
the  subject,  except  the  one  quoted,  which  was  a  dead  letter 
because  it  was  not  enforced,  its  foreman  of  the  car  depart- 
ment testified  that  he,  without  instructions  from  the  company, 
or  from  any  superior  officer,  had  established  a  practice  by  ver- 
bal directions  to  certain  employees  which  in  his  opinion 
afforded  ample  protection.  According  to  his  testimony,  which 
was  not  corroborated,  he  required  the  inspectors  not  to  go 
under  the  cars  to  inspect,  and  whenever  they  had  any  repair- 
ing to  do  which  compelled  them  to  go  under,  to  notify  the 
depot  master,  whereupon  he  was  to  inform  the  engineer  of 
the  shifting  engine  and  the  engineer  in  charge  of  the  engine 
of  the  train  not  to  move  their  engines  without  orders.  He 
further  required  that  the  entire  crew  of  the  train  be  notified 
that  the  inspectors  were  at  work  and  that  one  man  should  be 
stationed  by  the  engine  to  take  signals  and  another  at  the  end 
of  the  car  being  repaired  to  give  warning  in  case  of  danger. 
According  to  the  practice,  as  testified  to  by  him,  and  there 
was  no  other  evidence  for  the  defendant  upon  the  subject  of 
rules,  even  if  repairs  were  to  be  made  between  or  under  the 
cars,  which  would  take  but  a  single  minute,  such  as  screwing 
on  a  nut  or  tightening  a  chain,  still  this  tedious  and  indirect 
process  was  to  be  resorted  to.  At  times  there  would  be  diffi- 
culty in  promptly  finding  the  depot  master,  or  in  his  absence 
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his  representative.  At  times,  also,  it  would  be  difficult  to  find 
men  not  otherwise  engaged  to  act  as  watchers  at  the  engine 
and  at  the  car  under  reparation.  The  delay  and  difficulty  in 
enforcing  the  rule  was  a  temptation  to  employees  to  disregard 
it  and  run  the  risk.  It  lacked  the  simplicity  and  adequacy 
of  the  blue  signal  rule  which,  as  it  was  shown,  is  in  force  on 
six  leading  railroads.  The  existence  of  that  unenforced  rule, 
printed  in  the  books  furnished  to  engineers  and  others,  tended 
to  produce  confusion.  A  rule  to  protect  employees  should  be 
so  framed  as  to  guard  them  to  a  reasonable  extent  against  the 
consequences,  not  only  of  the  carelessness  of  co-employees, 
but  of  their  own  carelessness  also.  It  is  known  of  all  that 
men  are  prone  to  run  risks  in  order  to  save  time  and  trouble, 
especially  when  the  risk  lasts  but  a  moment  and  the  precau- 
tion necessary  to  guard  against  it  requires  a  considerable 
period  of  time. 

The  duty  of  a  master  in  making  rules  is  measured  by  the 
law  of  ordinary  diligence.  That  law  varies  with  the  situation, 
for  what  would  bo  ordinary  diligence  under  one  set  of  facts 
would  be  negligence  in  another.  If,  however,  under  the  cir- 
cumstances of  a  particular  case,  the  master  has  met  the  obli- 
gation of  ordinary  diligence  in  making  and  enforcing  a  rule 
he  is  free  from  liability,  even  if  some  other  rule  would  have 
been  safer  and  better.  The  law  requires  him  to  make  and 
promulgate  reasonably  safe  and  proper  rules,  and  if  he  does 
so  he  is  not  liable,  even  if  he  might  have  m^de  safer  and 
more  effective  rules.  If  a  rule  is  actually  made  the  question 
still  remains  whether  it  is  proper  and  sufficient  under  the  cir- 
cumstances, for  due  diligence  is  not  satisfied  by  an  insufficient 
and  inadequate  rule.  There  is  an  essential  distinction  between 
rules  made  by  a  master  for  his  own  protection  and  the  regula- 
tion of  his  business  in  his  own  interest,  and  those  made  for  the 
protection  of  his  servants,  for  in  the  one  case  the  sufficiency 
affects  no  one  but  himself,  while  in  the  other  the  lives  and 
limbs  of  his  servants  are  involved.  Hence,  it  has  been  held 
that  the  reasonableness  of  rules  to  regulate  the  purchase  and 
surrender  of  tickets,  the  checking  of  baggage,  ingress  and 
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egress  from  trains  and  the  like,  is  a  question  of  law.  (  Veddtr 
v.  Fellows,  20  K  Y.  126 ;  Avery  v.  N.  Y  C.  cfe  H.  R.  R. 
R.  Co.,  121  N.  Y.  31,  44.)  A  common  carrier  is  under  no 
obligation  to  make  any  rules  upon  such  subjects,  as  no  interest 
except  its  own  would  be  affected  by  the  omission.  In  this 
case,  however,  it  was  the  duty  of  the  defendant  to  make  rules, 
as  the  jury  properly  found,  for  the  safety  of  its  employees 
was  involved.  There  was  no  discretion,  as  in  the  cases  relied 
upon  by  the  defendant,  to  make  rules  or  not  as  it  saw  fit. 
The  reasonableness  of  rules  made  for  the  protection  of  the 
master's  interest  is  quite  different  from  the  sufficiency  of  rules 
made  to  protect  human  life.  The  former  involves  simple 
inconvenience  to  the  public,  if  the  rules  are  unreasonable, 
while  the  latter  involves  the  lives  of  the  employees. 

It  may  be  that  where  the  situation  is  simple  and  entirely 
free  from  complications,  the  sufficiency  of  rules  made  even  to 
protect  employees  would  be  a  question  of  law.  When,  how- 
ever, as  in  this  case,  the  situation  was  complicated  owing  to 
the  large  number  of  tracks  and  trains,  and  the  rule  was  not 
only  verbal,  leaving  its  enforcement  to  the  unaided  recollec- 
tion of  a  simple  announcement,  but  the  delay  in  finding  the 
depot  master,  the  difficulty  of  getting  men  to  act  as  watchmen, 
he  danger  of  taking  them  from  other  employment  and  the 
temptation  to  run  a  momentary  risk  rather  than  to  consume 
time  in  order  to  be  safe,  were  so  great  that  the  question  of  thq 
sufficiency  of  the  verbal  instructions  was  for  the  jury.  (Abel  v. 
D.  cfe  H.  Canal  Co.,  103  K  Y.  581 ;  8.  C,  128  N.  Y.  662, 667 ; 
Ford  v.  L.  8.  cfe  M.  8.  Ry.  Co.,  124  N.  Y.  493  ;  Berrigan  v. 
N.  Y,  L.  K  cfe  W.  R.  R.  Co.,  131  N.  Y.  582, 585 ;  Doing  v. 
N.  Y,  O.  cfe  W.  Ry.  Co.,  151  N.  Y.  579 ;  D&wd  v.  N.  Y., 
0.  <k  W.  Ry.  Co.,  170  N.  Y.  459.) 

It  is  said  that  it  is  inexpedient  to  leave  such  questions  to  the 
jury,  as  different  juries  might  find  diverse  verdicts  upon  the 
same  evidence  and  thus  there  would  be  no  uniformity.  The 
objection  is  not  without  reason,  but  it  is  not  controlling.  It 
applies  with  equal  force  to  the  subject  of  the  necessity  for 
rules,  which  is  clearly  for  the  jury  when  the  evidence  is  suffi- 
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cient  to  raise  the  question.  What  is  reasonable  and  proper 
under  a  complicated  state  of  facts,  permitting  diverse  infer- 
ences, is  a  question  of  fact. 

After  examining  all  the  exceptions  which  are  open  to  review 
by  us,  we  find  none  to  justify  the  reversal  by  the  Appellate 
Division.  Their  order  should,  therefore,  be  reversed  and 
that  of  the  trial  court  affirmed,  with  costs  in  all  courts. 

Haight,  J.  (dissenting).  But  one  question  of  law  is  pre- 
sented by  this  appeal  that  requires  consideration  here.  The 
act  of  negligence  charged  against  the  defendant  is  that  of  a 
failure  to  make,  promulgate  and  enforce  reasonable  and  proper 
rules  for  the  protection  of  its  car  inspectors  while  they  were 
engaged  in  the  discharge  of  their  duties.  The  company  had 
established  a  rule,  which  was  printed  in  its  book  of  rules, 
known  as  the  blue  light  and  blue  flag  rule,  the  flag  being 
used  by  day  and  the  light  by  night,  by  posting  one  upon  the 
engine  and  the  other  upon  the  rear  of  the  train  for  the  pur- 
pose of  warning  persons  that  inspectors  were  engaged  upon 
the  train.  It  was  conceded,  however,  that  this  rule  was  not 
enforced  in  the  station  at  Syracuse ;  but  instead  thereof,  the 
defendant's  foreman,  Beatty,  in  charge  of  the  inspectors  at 
that  station,  testified  that  he  had  established  a  rule  to  the  effect 
that  notice  should  be  given  to  the  engineer  or  person  in 
charge  of  the  engine  attached  to  the  train  ai\d  to  any  other 
person  present  having  charge  of  the  train,  if  it  was  necessary 
for  the  inspectors  to  go  underneath  the  cars,  and  at  the  same 
time  to  post  a  man  to  watch  and  give  them  notice  of  the 
approach  of  danger.  This  rule  he  says  was  communicated 
orally  to  all  of  the  inspectors,  including  the  deceased,  with 
whom  the  foreman  was  well  acquainted  and  a  friend,  and 
whom  the  foreman  had  warned  on  a  number  of  occasions  to 
protect  himself  by  conforming  to  the  rule  when  he  went 
under  trains.  The  question  as  to  whether  this  rule  was  in 
fact  made  by  the  foreman  and  communicated  to  the  inspectors 
was  properly  submitted  to  the  jury.  The  jurors  were  then 
instructed  that,  in  case  they  found  such  a  rule  was  in  fact 
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made  and  promulgated,  then  they  were  to  determine  "  whether 
or  not  it  was  a  reasonable  and  proper  rule,  such  a  rule  as  the 
defendant  in  the  exercise  of  ordinary  care  for  the  purpose  of 
reasonable  protection  of  its  employees  should  have  made." 
To  this  charge  an  exception  was  taken  by  the  defendant. 

It  will  thus  be  seen  that  the  jury  was  permitted  to  find  that 
the  rule  was  not  reasonable  or  proper,  and,  therefore,  the 
defendant  was  liable  although  the  rule  had  in  fact  been  made 
and  promulgated.  I  think  this  was  erroneous.  The  question 
as  to  whether  a  rule  is  reasonable  and  proper  is  a  question  of 
law  for  the  court  and  not  for  the  jury.  If  it  was  a  question 
for  the  jury,  one  panel  might  find  the  rule  to  be  reasonable  and 
proper  and  the  next  panel  might  upon  the  next  day  find  the 
rule  to  be  unreasonable  and  improper.  This  will  not  do.  The 
defendant  had  the  right  to  have  the  court  determine  whether 
or  not  the  rule  was  reasonable  and  proper  and  not  the  jury. 

This  question  was  first  considered  in  this  court  in  the  case 
of  Vedder  v.  Fellows  (20  N.  T.  126).  Strong,  J.,  in  deliver- 
ing the  opinion  of  the  court,  after  stating  that  the  reasonable- 
ness of  a  rule  was  a  question  of  law  for  the  court  rather  than 
one  of  fact  for  the  jury,  gave  his  reasons,  therefor,  as  follows : 
"Ordinarily,  jurors  are  not  aware,  nor  can  they  readily  be 
made  aware,  of  all  the  reasons  calling  for  the  rule.  They  are 
apt  to  listen  readily  to  any  allegation  of  injuries  on  railways. 
What  one  jury  might  deem  an  inconvenient  rule  another 
might  approve  as  judicious  and  proper.  There  would  be  no 
uniformity.  Ordinarily,  the  managers  of  railways  are  much 
better  qualified  than  jurors  to  ascertain  and  weigh  the  exigen- 
cies which  call  for  any  rule,  and  if  it  should  be  productive  of 
some  inconvenience,  to  compare  that  with  the  evil  to  be  pre- 
vented or  the  good  to  be  produced  by  its  adoption.  If  the 
question  should  be  deemed  one  of  law  there  would  be  eventual 
uniformity,  as  any  diversity  of  sentiment  in  the  courts  below 
would  be  finally  harmonized  in  the  court  of  dernier  resort." 

In  the  case  of  Avery  v.  N.  Y.  C.  &  II.  R.  R.  R.  Co.  (121 
N.  Y.  31,  44),  Judge  Gray,  in  speaking  for  the  court,  says: 
"  The  question  of  the  reasonableness  of  such  regulation  was 
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one  of  law  and  not  one  for  the  jury  to  pass  upon,"  citing  the 
case  of  Vedder  v.  Fellow*.  (See,  also,  3  Thompson  on  Negli- 
gence [2d  ed.],  §  3107,  and  cases  there  cited.) 

Of  course,  in  cases  where  the  facts  with  reference  to  the 
nature  and  contents  of  the  rule  are  not  clearly  established,  or 
are  to  be  determined  from  controverted  facts,  the  question 
must  be  submitted  to  the  jury  as  to  what  the  rule  promulgated 
was,  under  proper  instructions  from  the  court  as  to  what  is 
necessary  to  constitute  a  reasonable  and  proper  rule.  (Sulli- 
van v.  if.  Y.  &  R.  Cement  Co.,  119  N.  T.  348,  355 ;  Abel 
v.  D.  ds  II.  Canal  Co.,  103  N.  Y.  581 ;  S.  C,  128  N.  Y.  662 ; 
Ford  v.  L.  8.  c&  M.  S.  Ry.  Co.,  124  N.  Y.  493.) 

In  this  case,  as  we  have  seen,  the  court  submitted  to  the 
jury  the  question  as  to  whether  the  rule  testified  to  by  the 
witness  Beatty  was,  in  fact,  made.  There  was  no  controversy 
with  reference  to  the  terms  or  contents  of  the  rule.  There, 
consequently,  was  no  other  question  of  fact  to  submit  to  the 
jury  in  reference  thereto. 

It  is  now  contended  that  the  situation  at  this  depot  was 
complicated,  in  view  of  the  fact  that  there  were  numerous 
tracks  and  train/9;  that  the  rule  was  verbal  and  that  the 
inspectors  would  be  subjected  to  delay  in  finding  a  person  to 
act  as  a  watchman  while  they  were  under  the  cars,  and  that 
the  temptation  to  take  a  momentary  risk  rather  than  to  com- 
ply with  the  rule  was  so  great  as  to  render  the  sufficiency  of 
the  rule  a  question  for  the  jury.  I  cannot  indorse  this  reason- 
ing. A  verbal  rule  is  as  good  as  a  printed  rule,  if  it  is  thor- 
oughly and  well  understood.  It  appears  that  the  decedent 
had  been  often  instructed  with  reference  to  this  rule,  and  had 
been  frequently  charged  to  protect  himself  in  accordance 
with  its  requirements.  It  appears  to  be  conceded  that  the 
blue  flag  and  the  blue  light  rule  was  a  sufficient  and  proper 
one,  had  it  been  enforced  in  this  depot ;  and  yet  there  would 
have  been  the  same  complications  with  reference  to  the 
number  of  tracks  and  trains  to  be  looked  after,  under  an 
enforcement  of  that  rule.  In  case  the  inspectors  found  it 
necessary  to  go  underneath  a  train,  the  same  inconvenience 
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would  follow  as  that  of  procuring  a  man  to  6tand  on  watch. 
They  would  have  to  procure  flags  or  lamps,  perhaps  from  the 
farther  end  of  the  depot,  where  the  lamps  were  kept,  and 
place  them  upon  the  train  before  doing  their  work.  This 
might  induce  a  similar  temptation,  to  take  a  momentary  risk 
rather  than  to  subject  themselves  to  the  trouble  of  hunting  up 
and  procuring  a  lamp.  It  appears  to  me  that  the  rule,  as  tes- 
tified to  by  Beatty,  was  a  reasonable  and  proper  rule,  and  that, 
had  it  been  adhered  to  by  the  decedent,  he  would  not  have 
been  injured.  A  blue  light  or  a  blue  flag  might  escape  obser- 
vation by  trainmen  intently  occupied  in  the  discharge  of  their 
own  duties,  but  if  the  persons  in  charge  of  the  train  had  been 
notified  that  inspectors  were  working  underneath  the  cars, 
and  at  the  same  time  a  person  had  been  placed  on  guard  to 
watch  and  warn  as  to  approaching  danger,  it  certainly  would 
have  proved  as  effective  in  shielding  the  inspectors  from 
danger  as  the  blue  flag  or  the  blue  light  rule. 

The  reversal  of  the  judgment  entered  upon  the  verdict  of 
the  jury  in  this  case  was  made  upon  questions  of  law  only, 
the  Appellate  Division  certifying  that  it  had  examined  the 
facts  "and  found  no  error  therein."  At  the  end  of  the  order 
appear  the  words,  "  All  concur."  A  question  has  arisen  as  to 
whether,  by  this  form  of  certificate,  the  Appellate  Division 
intended  to  unanimously  affirm  the  facts  as  found  by  the  ver- 
dict, so  as  to  prohibit  this  court  from  a  review  of  the  question 
as  to  whether  there  wa6  any  evidence  to  sustain  the  verdict, 
but  that  question  does  not  arise  in  this  case  and  it  is  not, 
therefore,  necessary  to  now  determine  it ;  for,  unquestionably, 
the  certificate  is  sufficient  to  authorize  this  court  to  examine 
and  determine  the  other  questions  of  law  involved  in  the  case. 

The  order  of  the  Appellate  Division  should  be  affirmed  and 
judgment  absolute  ordered  in  favor  of  the  defendant,  with 
costs,  upon  the  stipulation. 

Bartlett,  Martin  and  Werner,  JJ.,  concur  with  Vann,  J.j 
Parker,  Ch.  J.,  concurs  with  Haight,  J.;  Gray,  J.,  not 
sitting. 

Order  reversed,  etc. 
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In  the  Matter  of  the  Accounting  of  Mary  E.  Fitzsimons,  as 
Administratrix  de  bonis  non  of  Ann  Cassidy,  Deceased, 
Respondent. 

In  the  Matter  of  the  Application  of  I.  Newton  Williams, 
Appellant,  to  Enforce  an  Attorney's  Lien. 

1.  Appeal  — Surrogate's  Court— Final  Order  in  Special  Pro- 
ceeding. An  order  of  the  Appellate  Division  reversing  an  order  of  the 
Surrogate's  Court,  which,  upon  the  petition  of  an  attorney  for  the  contest- 
ant, continued  a  proceeding  for  a  compulsory  accounting  by  an  administra- 
trix who  had  made  a  secret  and  collusive  settlement  with  his  client  and  had 
procured  his  agreement  to  withdraw  his  objections  and  his  consent  that 
her  account  be  allowed  as  filed,  for  the  purpose  of  allowing  the  attorney, 
who  claimed  a  lien  upon  any  recovery  to  which  his  client  would  have 
been  entitled  on  the  accounting,  to  establish  such  lien,  which  order  of  the 
Appellate  Division  denied  and  dismissed  the  petition,  ordered  the  objec- 
tions to  the  account  withdrawn  and  the  account  as  filed  approved,  is  a 
final  order  in  a  special  proceeding  and  is  reviewable  by  the  Court  of 
Appeals. 

2.  Attorney  and  Client  —  Champerty.  An  agreement  between  an 
attorney  and  client  by  which  the  former  is  to  be  paid  one-half  of  any 
money  that  should  be  obtained  in  a  litigation  about  to  be  instituted,  out 
of  which  amount  he  agrees  to  compensate  an  attorney  associated  with 
him  in  the  case,  is  not  champertous  within  the  meaning  of  section  74  of 
the  Code  of  Civil  Procedure. 

3.  Unconscionable  Agreement.  The  mere  fact  that  the  attorney 
was  to  receive  one-half  of  the  recovery  does  not  render  the  agreement 
unconscionable  in  the  absence  of  proof  that  it  was  induced  by  fraud  or 
that  the  compensation  provided  for  was  so  excessive  as  to  evince  a  pur- 
pose to  obtain  an  improper  or  undue  advantage. 

Matter  of  Fitzsimons,  77  App.  Div.  845,  reversed. 

(Argued  February  9,  1908;  decided  February  24,  1903.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
January  30,  1903,  reversing  an  order  of  the  New  York 
County  Surrogate's  Court  and  dismissing  the  appellant's  pro- 
ceeding to  establish  and  enforce  an  attorney's  lien  and  deny- 
ing him  the  relief  prayed  for  in  his  petition  therein. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 
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Henry  W.  Jessup  and  I.  Newton  Williams  for  appellant. 
The  appellant  has  a  lien  under  section  66  of  the  Code  of  Civil 
Procedure.  {Matter  of  Began,  167  N.  Y.  338.)  The  agree- 
ment was  not  champertous.  {Fowler  v.  Cullen,  102  N.  Y. 
395  ;  Zogbaum  v.  Parker,  55  N.  Y.  120  ;  Benedict  v.  Stuart, 
23  Barb.  420 ;  Lathrop  v.  Amherst,  9  Mete.  492 ;  Fonda 
v.  Parker,  11  M.  &  W.  675  ;  Wetmore  v.  liegeman,  12 
Wkly.  Dig.  403.)  The  agreement  is  not  unconscionable. 
{HaU  v.  Gird,  7  Hill,  586 ;  Brown  v.  West,  9  App.  Div. 
135 ;  Whitaker  v.  N.  Y.  <&  H.  B.  B.  Co.,  3  N.  Y.  S.  R.  537 ; 
Keeler  v.  Keeler,  21  N.  Y.  S.  R.  66 ;  Blaisdell  v.  Ahem,  144 
Mass.  393;  Peri  v.  N.  Y.  C.  <&  II.  B.  B.  B.  Co.,  152  N. 
Y.  521.) 

Charles  F.  Miller  and  Bayard  L.  Peck  for  respondent. 
The  amendment  in  1899  of  section  66  of  the  Code,  by  adding 
"  The  court,  upon  the  petition  of  a  client  or  attorney,  may 
determine  and  enforce  the  lien,"  was  designed  to  apply  to  a 
controversy  between  the  plaintiff  and  his  attorney,  and  not  to 
a  controversy  between  the  plaintiff's  attorney  and  the  defend- 
ant. {Bochfort  v.  M.  S.  B.  B.  Co.,  50  App.  Div.  261 ;  Mat- 
ter of  King,  168  N.  Y.  53.)  The  alleged  agreement  by  appel- 
lant with  McNally  refers  to  a  prior  agreement  between 
McNally  and  appellant,  whereby  McNally  assigned  to  the 
appellant  as  his  attorney,  and  also  the  attorney  for  his  son, 
one-half  of  any  amount  which  the  attorney  would  secure  for 
him  on  the  death  of  his  son,  as  his  son's  heir  at  law  and  next 
of  kin.  Such  an  agreement  is  infected  with  fraud.  (Story's 
Eq.  Juris.  [12th  ed.]  §  334 ;  Peacock  v.  Evans,  16  Ves.  514.) 
The  agreement  of  appellant  with  Michael  McNally  is  champer- 
tous.    (Code  Civ.  Pro.  §  74.) 

Martin,  J.  On  August  27th,  1897,  Ann  Cassidy  died  in 
the  city  of  New  York  leaving  her  surviving  as  her  only  heirs 
at  law  and  next  of  kin  a  sister,  Mary  £.  Fitzsimons,  a 
brother,  Peter  A.  Cassidy,  and  a  nephew,  John  P.  McNally. 
About  ten  days  before  her  death  she  delivered  to  Father 
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Colton,  rector  of  St.  Stephen's  Roman  Catholic  Church, 
eighteen  or  twenty  bank  books  belonging  to  her,  and 
requested  him  to  collect  the  sums  due  thereon,  amounting  to 
$71,481.93,  declaring  that  she  would  subsequently  inform 
him  what  disposition  to  make  of  the  money  when  so  collected. 
He  collected  that  amount,  but  the  intestate  never  gave  him 
any  instructions  or  information  as  to  the  disposition  she  desired 
made  of  the  amount  thus  received  by  him.  Subsequently  to 
her  death  he  delivered  to  Mary  E.  Fitzsimons  $12,931.63  and 
an  equal  amount  to  Peter  A.  Cassidy.  He  also  delivered  to 
the  latter,  who  had  been  appointed  administrator  of  the 
estate  of  Ann  Cassidy,  deceased,  as  such  administrator,  the 
further  sum  of  $43,618.66  to  protect  the  rights  of  John  P. 
McNally  as  one  of  the  next  of  kin  and  heirs  at  law  of  the 
decedent.  This  sum  Peter  A.  Cassidy  deposited  for  the 
estate  with  the  N§w  York  Life  Insurance  and  Trust  Company 
in  his  name  as  such  administrator.  He  afterwards  died  and 
Mary  E.  Fitzsimons  was  appointed  as  administratrix  de  bonis 
non.  Soon  after  her  appointment  she  withdrew  from  the 
insurance  and  trust  company  the  amount  so  deposited  by  Peter, 
and  secretly  and  without  any  notice  to  John  P.  McNally, 
his  father  or  his  committee,  divided  it  between  herself  and 
Mary  L.  Cassidy,  the  widow  of  Peter  A.  Cassidy,  to  the  exclu- 
sion of  John  P.  McNally  and  the  parties  representing  him  or 
his  interest  therein.  At  the  time  of  the  death  of  Ann  Cas- 
sidy, John  P.  McNally  was  and  had  been  for  years  insane  and 
confined  in  an  asylum  in  the  state  of  New  Jersey,  of  whom 
William  Harrigan  had  been  duly  appointed  a  committee  both 
of  his  person  and  estate  by  the  Supreme  Court  of  the  state  of 
New  York.  The  appellant's  first  retainer  was  by  such  com- 
mittee, by  whom  he  was  employed  as  attorney  to  discover  and 
obtain  the  property  belonging  to  such  estate  in  which  his  ward 
had  an  interest,  which  arrangement  or  retainer  was  made  with 
the  consent  and  approval  of  Michael  McNally,  the  father  of 
such  incompetent.  After  the  death  of  John  P.  McNally 
leaving  his  father  his  only  next  of  kin  and  heir  at  law,  the 
latter  under  and  by  a  written  agreement  retained  the  appel- 
2 


18  Matter  of  Fitzsimons.  [Feb., 

Opinion  of  the  Court,  per  Martin,  J.  [Vol.  174. 

lant  as  his  attorney  to  discover  and  secure  all  the  property 
to  which  lie  was  entitled  as  heir  at  law  and  next  of  kin  of 
his  deceased  son  in  the  estate  of  Ann  Cassidy,  and  agreed  to 
pay  him  in  full  compensation  for  his  services  one-half  of  the 
property  that  should  be  recovered.  He  also  thereby  assigned 
and  set  over  to  the  appellant  one-half  of  all  the  property  which 
he  thus  inherited.  The  appellant  accepted  the  employment 
and  agreed  to  perform  the  necessary  services  and  likewise  to 
pay  out  of  the  compensation  he  should  thus  receive  the  claim 
of  Robert  S.  Pelletreau  for  his  services  therein,  who  was  also 
then  employed  to  act  and  acted  as  one  pi  the  attorneys  in 
the  case  in  conjunction  with  the  appellant.  Of  this  agree- 
ment notice  was  given  to  all  the  parties  interested  in  the  estate. 
In  1901  proceedings  were  instituted  by  the  appellant  as 
such  attorney  in  the  Surrogate's  Court  of  the  county  of  New 
York  to  compel  Mary  E.  Fitzsimons,  as  administratrix  of  the 
estate  of  Ann  Cassidy,  deceased,  to  aecount  as  6uch  for  the 
estate  of  her  intestate.  She  thereupon  filed  an  account  in  the 
form  of  an  affidavit,  in  which  she  averred  that  she  never 
received  any  property  of  any  kind  or  description  belonging 
to  the  estate  of  the  decedent.  The  appellant,  as  attorney  for 
McNally  and  Harrigan,  administrators  of  the  estate  of  John 
P.  McNally,  deceased,  then  filed  objections  to  the  account, 
charging  the  administratrix  with  having  received  upwards  of 
forty  thousand  dollars  in  cash  and  of  being  legally  responsible 
to  account  for  eighty-five  thousand  dollars  in  addition  thereto. 
After  these  objections  were  filed,  the  matter  was,  by  the  Sur- 
rogate's Court,  referred  to  Charles  H.  Beckett,  Esq.,  to  take 
proof  thereon.  Thereafter  such  reference  proceeded  to  a 
hearing  and  continued  from  time  to  time  from  the  sixth  of 
December,  1901,  to  the  eighth  of  May,  1902.  On  the  first 
of  April,  1902,  counsel  for  the  administratrix  offered  in  evi- 
dence before  the  referee  a  consent  purporting  to  have  been 
signed  onjtfarch  twenty-first  by  Michael  McNally,  one  of  the 
contestants  of  the  account,  withdrawing  the  objections  and 
consenting  that  the  account  be  judicially  settled  and  allowed 
as  filed.    It  is  obvious  from  the  record  that  this  consent  was 
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procured  secretly  and  by  collusion  between  the  respondent 
and  said  McNally,  who  was  insolvent  and  irresponsible.  A 
motion  was  then  made  by  the  administratrix  that  the  referee 
report  to  the  court  approving  such  account.  This  motion 
was  opposed  by  the  appellant  upon  the  ground  that  he  had 
a  lien  upon  and  an  assignment  of  a  part  of  the  claim 
of  McNally  for  his  fees  and  compensation  as  such  attor- 
ney, which  should  be  first  adjusted.  The  motion  was  denied. 
Subsequently  a  release  by  McNally  was  produced,  the 
motion  was  renewed  and  was  opposed  upon  the  same  ground. 
The  matter  was  then  brought  before  the  Surrogate's  Court 
where  the  same  motion  was  made,  and  thereupon  the  appel- 
lant filed  a  petition  setting  forth  the  facts  of  his  retainer  as 
attorney,  that  he  had  a  lien  upon  the  claim  of  McNally  for 
his  fees  and  services  performed  under  such  retainer,  had  a 
written  agreement  therefor  and  an  assignment  of  one-half  of 
such  claim,  that  the  settlement  was  secret  and  collusive,  and 
that  his  client  was  insolvent,  and  prayed  that  the  motion  might 
be  denied  and  the  reference  continued  to  the  end  that  his 
rights  as  such  attorney  under  his  agreement  and  under  the 
provisions  of  the  Code  might  be  determined  and  enforced 
according  to  law.  The  record  tends  to  show  that  after  they 
had  full  notice  of  the  appellant's  claim  and  assignment,  Mary 
E.  Fitzsimons  and  Mary  L.  Cassidy  by  whom  the  property  of 
the  estate  had  been  wrongfully  appropriated,  agreed  with 
Michael  McNally  to  pay  the  appellant  and  his  associate  their 
fees  and  compensation,  and  gave  a  bond  in  the  penal  sum  of 
twenty  thousand  dollars  to  indemnify  him  against  all  their 
charges.  Upon  the  presentation  of  the  appellant's  petition 
and  the  affidavits  and  other  papers  accompanying  it,  the  motion 
of  the  administratrix  was  denied.  She  then  appealed  to  the 
Appellate  Division,  which  reversed  the  order  denying  her 
motion  and  dismissed  and  denied  the  petition  of  the  appellant 
to  have  his  lien  as  such  attorney  determined  and  enforced. 
It  further  ordered  that  the  objections  to  the  administratrix's 
account  be  withdrawn,  the  referee  directed  to  report  to  the 
Surrogate's  Court  approving  her  account  as  filed,  and  that  the 
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appellant  pay  to  her  ten  dollars  costs  on  the  dismissal  of  his 
petition  and  ten  dollars  costs  on  the  motion  to  withdraw. 
From  that  determination  the  appellant  has  appealed  to  this 
court. 

The  first  question  presented  is  whether  the  order  appealed 
from  was  a  final  order  in  a  special  proceeding  and  reviewable 
by  this  court.  A  proceeding  before  the  surrogate  for  a  com- 
pulsory accounting  by  the  administratrix  was  pending.  The 
latter  applied  to  have  the  objections  to  her  account  withdrawn 
and  the  proceedings  terminated  in  her  favor  upon  the  consent 
of  one  of  the  original  contestants.  Upon  the  presentation  of 
that  motion  to  the  Surrogate's  Court,  the  appellant  presented 
a  petition  setting  forth  facts  entitling  him  to  a  part  of  any 
recovery  to  which  his  clients  would  be  entitled  upon  such 
accounting  and  to  compensation  as  attorney  for  the  contest- 
ants. Ho  also  asked  that  his  rights  as  such  attorney  under  the 
agreement  between  himself  and  the  contestants  be  determined 
in  that  proceeding  and  the  proceeding  continued  for  that  pur- 
pose. That  he  had  a  right  to  present  such  a  petition  to  the 
Surrogate's  Court,  and  that  it  was  the  duty  of  the  court  to 
continue  the  proceeding  for  the  purpose  of  enabling  him  to 
establish  his  right  to  the  compensation  claimed,  especially  as 
his  client  was  insolvent  and  the  alleged  settlement  was  secret 
and  collusive,  is  abundantly  established  by  the  plain  provisions 
of  the  statute  and  the  decisions  of  this  court.  (Code  Civ.  Pro. 
§  66 ;  Peri  v.  N.  Y.  C.  <&  II.  R.  R.  R.  Co.,  152  N.  Y.  521 ; 
Matter  of  Regcm,  167  N.  Y.  338;  Matter  of  King,  168  N. 
Y.  53 ;  Fischer- Hansen  v.  Brooklyn  Heights  R.  R.  Co.,  173 
N.  Y.  492.)  That  the  proceeding  instituted  by  the  appellant 
to  establish  his  lien  was  a  special  proceeding  which  might  be 
properly  instituted  in  a  Surrogate's  Court  there  is  now  no 
doubt.  Obviously  the  Surrogate's  Court  entertained  that 
view  and  continued  the  proceeding  for  that  purpose.  But 
the  Appellate  Division  dismissed  the  appellant's  petition  and 
denied  his  right  to  establish  such  lien  before  any  evidence  as 
to  the  facts  had  been  given  and  with  no  proof  before  it  except 
that  set  forth  in  the  affidavits  used  upon  the  motion.     The 
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order  of  the  Appellate  Division  dismissing  the  appellant's 
petition  and  denying  his  right  to  establish  such  lien  was  a 
final  order  in  a  special  proceeding,  and,  therefore,  appealable 
to  this  court. 

This  brings  us  to  the  consideration  of  the  question  whether 
the  learned  Appellate  Division  was  justified  in  denying  the 
appellant  the  relief  sought  and  in  dismissing  his  proceeding. 
The  grounds  upon  which  this  determination  was  based  were 
twofold :  First,  that  the  agreement  entered  into  between  the 
appellant  and  his  client  was  champertous ;  and,  second,  that  it 
was  unconscionable. 

First*  then,  was  it  champertous  ?  Section  74  of  the  Code 
of  Civil  Procedure  provides  that  "  An  attorney  or  counselor 
shall  not  by  himself,  or  by  or  in  the  name  of  another  person, 
either  before  or  after  action  brought,  promise  to  give,  or  pro- 
cure to  be  promised  or  given,  a  valuable  consideration  to  any 
person,  as  an  inducement  to  placing,  or  in  consideration  of 
having  placed,  in  his  hands,  or  in  the  hands  of  another  per- 
son, a  demand  of  any  kind,  for  the  purpose  of  bringing  an 
action  thereon.  But  this  section  does  not  apply  to  an  agree- 
ment between  attorneys  and  counselors,  or  either,  to  divide 
between  themselves  the  compensation  to  be  received."  The 
common-law  doctrine  relating  to  champerty  and  maintenance 
no  longer  exists  in  this  state.  {Sedgwick  v.  Stanton,  14  N". 
Y.  289.)  The  subject  is  now  regulated  by  sections  73  and  74 
of  the  Code  of  Civil  Procedure.  {Irwin  v.  Curie,  171  N".  Y. 
409,  411.)  The  first  of  these  sections  prohibits  an  attorney  or 
counselor  from  buying  a  claim  with  the  intent  and  for  the 
purpose  of  bringing  an  action  thereon,  and  has  no  application 
here.  Under  section  74  an  attorney  may  agree  upon  his  com- 
pensation, his  agreement  may  be  contingent  upon  his  success 
and  payable  out  of  the  proceeds  of  the  litigation,  and  such 
contracts  are  not  illegal,  but  are  continually  enforced.  With 
the  question  whether  the  statute  permitting  such  contracts  is 
wise  or  otherwise  we  have  nothing  whatever  to  do.  Such  is 
the  law,  and  if  the  agreement  made  by  the  appellant  is  within 
its  protection  it  is  valid  and  it  is  the  duty  of  the  courts  to 
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enforce  it.  The  learned  Appellate  Division  were  of  the  opin- 
ion that  this  contract  fell  within  the  condemnation  of  section 
74,  for  the  sole  reason  that  the  appellant  agreed  to  pay  ont  of 
such  compensation  as  he  should  receive  any  claims  that  his 
associate  attorney  might  have  for  services  performed,  or  to  be 
performed,  by  him  in  such  litigation.  It  is  to  be  observed 
that  there  was  nothing  in  this  agreement  by  which  the  appel- 
lant became  personally  responsible  to  pay  his  associate.  The 
effect  of  the  agreement  was  that  the  appellant  was  to  have 
one-half  of  the  recovery,  and  out  of  it,  and  not  otherwise,  was 
to  compensate  his  associate.  In  other  words,  the  real  arrange- 
ment between  the  parties  was  that  one-half  of  the  recovery 
should  be  paid  and  received  in  full  compensation  for  the  serv- 
ices of  the  appellant  and  his  associate.  To  say  that  by  this 
provision  the  appellant  had  promised  to  give,  or  that  there 
should  be  given  to  his  clients,  a  valuable  consideration  as  an 
inducement  to  placing  the  account  in  his  hands,  is  not  a  fair 
construction  of  the  agreement.  Here  was  a  fund  being 
wrongfully  secreted  and  retained  by  and  with  the  consent  of 
an  administratrix,  which,  in  part,  belonged  to  the  client  of  the 
appellant  and  his  associate.  The  three  being  present,  an  agree- 
ment was  entered  into  by  which  the  attorneys  were  to  have 
one-half  of  any  property  that  could  be  found  and  recovered,  to 
be  delivered  to  "Williams,  and  out  of  the  property  thus  received 
by  him  he  was  to  compensate  his  associate  for  his  services. 
We  think  this  agreement  does  not  fall  within  the  prohibition 
of  section  74.  As  was  in  effect  6aid  by  Finch,  J.,  in  Fowler 
v.  CaUan  (102  N.  Y.  395,  398),  the  appellant  neither  sought 
the  retainer  nor  did  anything  to  induce  it.  So  far  as  appears 
it  was  not  occasioned  by  any  offer  or  solicitation  of  his,  but 
originated  in  the  free  and  unprejudiced  choice  of  the  client. 
The  agreement  appears  to  have  been  purely  one  for  compen- 
sation. The  arrangement  contemplated  success,  in  which 
event  one-half  the  recovery  would  pay  both  attorneys.  The 
compensation  for  the  services  of  both  would  be  discharged 
out  of  the  portion  of  the  property  which  would  come  into  the 
hands  of  the  attorney  for  that  precise  purpose.    The  contract 
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in  no  respect  induced  or  protracted  the  litigation.  The  appel- 
lant stirred  up  no  strife,  induced  no  litigation,  but  merely 
agreed  to  take  for  the  compensation  of  himself  and  his  asso- 
ciate, who  was  present  at  the  time  of  the  agreement  and  pre- 
sumptively consented  to  it,  one-half  of  the  recovery  to  be 
divided  between  them  as  they  should  agree.  The  contention 
that  this  agreement  was  within  the  prohibition  of  section  74, 
and,  therefore,  void,  cannot,  we  think,  be  upheld.  (Benedict 
v.  Stuart,  23  Barb.  420 ;  Peri  v.  N.  Y.  C.  cfe  J5P1  R.  R.  R. 
Co.,  152  N.  Y.  521.)  This  case  is  clearly  distinguishable  from 
StedweU  v.  Hartmann  (74  App.  Div.  126),  as  in  that  case  the 
attorney  was  to  pay  all  expenses,  or,  in  other  words,  to  himself 
maintain  the  suit,  and  it  was  held  that  such  an  agreement 
was  champertons.  Not  so  here.  Here  the  appellant  agreed 
merely  for  a  compensation  for  the  services  of  himself  and  his 
associate,  payable  out  of  the  recovery. 

The  only  remaining  question  is  whether  the  agreement 
between  the  appellant  and  his  associate  and  their  client  that 
the  former  should  receive  one-half  of  the  recovery  is  uncon- 
scionable, and  for  that  reason  the  appellant's  proceeding  should 
have  been  dismissed  and  his  right  to  establish  and  enforce  a 
lien  for  their  compensation  denied.  In  the  first  place  it  is 
difficult  to  see  how  the  court  below  could  have  properly 
reached  the  conclusion  that  the  agreement  was  unconscion- 
able without  proof  as  to  the  amount  the  appellant  would  have 
received  if  such  lien  had  been  established  and  enforced  or  of 
the  entire  services  performed  by  the  appellant  and  his  associ- 
ate, or  of  the  actual  expenses  to  which  they  were  subjected 
and  the  other  facts  relating  to  the  subject. 

In  view  of  the  fact  that  by  express  statute  the  right  is  con- 
ferred upon  an  attorney  or  counselor  to  regulate  the  amount 
of  his  compensation  by  agreement  with  his  client,  which  5- 
unrestrained  and  unlimited  by  law,  we  cannot  see  how  such 
an  agreement  can  be  interfered  with  and  held  illegal  until  the 
question  has  been  fully  and  fairly  investigated  and  the  facts 
relating  to  the  transaction  plainly  established  by  a  trial.  The 
statute  conferred  upon  the  parties  the  right  to  make  the  con- 
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tract,  and  conferred  upon  the  court  no  authority  to  make  it 
for  them.  If,  however,  upon  a  proper  examination  of  the 
appellant's  claim,  it  shall  be  found  that  the  agreement 
between  himself  and  his  client  was  induced  by  fraud,  or  that 
the  compensation  provided  for  was  60  excessive  as  to  evince  a 
purpose  to  obtain  improper  or  undue  advantage,  the  court 
may  correct  any  such  abuse.  Admitting  that,  it  furnished 
no  justification  for  the  court's  dismissal  of  the  appellant's 
proceeding  to  establish  an  attorney's  lien,  when  there  was  no 
proof  as  to  the  amount  of  labor  performed,  or  the  amount 
which  would  in  fact  be  received  by  the  attorney  under  the 
agreement  made  between  them.  As  was  said  by  Bartlbtt, 
J.,  in  the  Peri  case  :  "  The  settlement  of  a  litigation  ought, 
in  fairness,  to  be  made  with  full  knowledge  of  plaintiff's  attor- 
ney and  under  conditions  protecting  his  lawful  lien.  If  he 
seeks  to  take  an  unfair  advantage  of  a  desire  to  settle,  he  is, 
as  au  officer  of  the  court,  under  its  constant  scrutiny  and  con- 
trol, and  will  be  confined  in  his  lien  to  his  taxable  costs  and 
such  additional  amount  as  he  may  be  able  to  duly  establish  by 
agreement,  express  or  implied." 

In  this  case  the  amount  of  the  estate  was  never  clearly 
established.  Nor  were  the  character  and  extent  of  the  serv- 
ices performed  definitely  proved.  Indeed,  there  was  no  issue 
between  the  parties  as  to  the  fairness  or  propriety  of  the 
contract,  but  the  only  ground  upon  which  the  respondent 
sought  an  affirmance  of  her  account  upon  the  consent  of  one 
of  the  contestants,  was  that  the  attorneys  had  no  right  to  pro- 
ceed in  the  Surrogate's  Court  for  the  purpose  of  establishing 
their  lien.  In  other  words,  the  only  question  raised  in  the 
Surrogate'6  Court  was  as  to  its  jurisdiction  to  continue  the 
proceeding  for  the  purpose  of  establishing  and  enforcing  the 
attorney's  lien.  The  Surrogate's  Court  held  that  it  had  such 
jurisdiction  and  denied  the  motion  to  approve  the  administra- 
trix's account,  thus  in  effect  holding  that  the  appellant  had  a 
right  to  contest  the  accounts  of  the  administratrix  and  the 
release  which  was  subsequently  executed  by  the  contestant  to 
protect  his  right  as  assignee,  as  well  as  attorney  therein.    But 
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when  the  case  reached  the  Appellate  Division  tho  question 
upon  which  the  motion  was  decided  by  the  court  below  was 
ignored,  and  that  court  held,  as  a  matter  of  law,  that  the  agree- 
ment was  unconscionable.  Under  the  circumstances  it  seems 
impossible  that  the  learned  Appellate  Division  had  any  juris- 
diction to  review  that  question  when  there  was  no  issue  rais- 
ing it  or  trial  presenting  the  facts  relating  thereto.  Surely, 
the  appellant  could  not  properly  be  thrown  out  of  court  and 
have  his  petition  dismissed  and  all  relief  denied,  without  an 
opportunity  to  be  heard  upon  the  question.  If,  after  trial, 
when  the  question  has  been  properly  presented  by  proof,  it 
shall  be  shown  that  the  amount  claimed  was  unconscionable,  it 
is  fair  to  presume  that  the  trial  court  will  make  such  disposi- 
tion of  the  matter  and  establish  the  appellant's  lien  to  such  an 
extent  only  as  shall  be  legal  in  vie\v  of  the  agreement  between 
the  parties.  When  that  question  has  been  passed  upon  by  the 
trial  court,  it  may  be  properly  presented  to  the  learned  Appel- 
late Division  for  review.  But  until  it  is  so  presented  that 
court  has  no  right  to  determine  the  question.  "  It  is  one  of 
the  fundamental  principles  of  our  law  that  questions  of  fact 
are  to  be  tried  and  determined  in  a  court  of  original  jurisdic- 
tion, and  it  is  not  the  appropriate  function  of  an  appellate 
court  to  determine  controverted  questions  of  fact  and  render 
final  judgment  upon  such  determination."  {Benedict  v. 
Arnoux,  154  N".  Y.  715,  724.)  This  principle  applies  to  an 
appeal  from  a  final  order  in  a  special  proceeding  as  well  as 
from  a  judgment  (Code  Civ.  Pro.  §  1361),  and  the  procedure 
and  rights  of  the  parties  upon  an  appeal  from  such  an  order 
are  to  be  considered  in  the  same  manner,  subject  to  the  same 
powers  and  limitations  as  an  action  where  the  same  issues  are 
involved.  {People  ex  rel.  Manhattan  H.  Co.  v.  Barker,  152 
N.  Y.  417;  Matter  of  Chapman,  162  N.  Y.  456,  460.) 

Thus  we  are  led  to  the  conclusion  that  the  learned  Appel- 
late Division  erred  in  dismissing  the  plaintiff's  petition  and 
denying  him  the  relief  sought,  when  there  had  been  no 
investigation  or  trial  as  to  the  facts,  and  that  the  order  of  the 
Appellate  Division  should  be  wholly  reversed  and  the  pro- 
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ceeding  remitted  to  the  Surrogate's  Court  for  further  action 
thereon. 

The  order  of  the  Appellate  Division  should  be  reversed 
and  the  order  of  the  Surrogate's  Court  affirmed,  with  costs  to 
abide  the  final  award  of  costs  in  the  proceeding. 

Parker,  Ch.  J.,  Gray,  O'Brien,  Haight,  Vann  and  Wer- 
ner, JJ.,  concur. 

Order  reversed,  etc. 


In  the  Matter  of  the  Application  of  the  City  of  New 
York,  Respondent,  to  Acquire  Title  to  Lands  Required  for 
Approaches  to  a  Bridge  over  the  Harlem  River  at  West 
One  Hundred  and  Forty-fifth  Street  and  East  One  Hun- 
dred and  Forty-ninth  Street,  in  the  City  of  New  York. 

Henry  Lewis  Morris  et  al.,  Appellants. 

New  York,  City  of  —  Title  to  Lands  Taken  for  Construction  of 
Bridge  over  the  Harlem  River  under  L.  1895,  Ch.  986.  Under  chap- 
ter 986  of  the  Laws  of  1895,  authorizing  the  construction  of  a  bridge  over 
the  Harlem  river  in  the  city  of  New  York,  and  empowering  the  city  to 
acquire  title  in  fee  to  any  land  which  it  may  deem  necessary  for  the  pur- 
pose of  the  construction  of  the  bridge  and  approaches  with  the  necessary 
abutments  or  arches,  and  to  acquire  any  right  or  easement  which  it  may 
be  necessary  to  take  for  temporary  purposes,  the  city  had  the  power  to 
institute  a  single  proceeding  for  the  double  purpose  of  building  a  bridge 
with  its  structural  approaches  and  at  the  same  time  widening  and  straight- 
ening the  streets  leading  thereto;  so  far  as  the  lands  taken  were  necessary 
for  the  first  purpose,  the  city  acquired  title  thereto  in  fee  simple  absolute, 
but  as  to  those  taken  for  the  other  purposes  it  acquired  a  title  in  trust  for 
street  purposes  only. 

Matter  of  City  of  New  York,  74  App.  Div.  197,  affirmed. 

(Argued  February  9,  1903;  decided  February  24,  1903.) 

Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  'of  the  Supreme  Court  in  the  first  judicial  depart- 
ment, entered  November  10,  1902,  which  reversed  an  order 
of  Special  Term  confirming  the  report  of  commissioners  of 
estimate  and  assessment  herein. 

The  city  of  New  York,  acting  under  the  authority  of  chap- 
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ter  986  of  the  Laws  of  1895,  as  amended  by  chapter  719  of 
the  Laws  of  1900,  built  a  bri&ge  across  the  Harlem  river, 
extending  from  West  145th  street  on  one  side,  to  East  149th 
street  on  the  other.  Damages  were  awarded  by  the  commis- 
sioners to  the  owners  of  property  affected  by  the  building  of 
the  approaches  to  the  bridge  on  both  sides  of  the  river,  and 
the  widening  of  those  streets  necessitated  thereby,  not  only 
for  property  actually  taken,  but  also  consequential  damages, 
upon  the  theory  that  the  title  acquired  by  the  city  to  the  bed 
of  the  streets  on  each  side  of  the  structural  approaches  to  the 
bridge  was  an  absolute  fee,  free  from  any  trust  for  6treet  pur- 
poses. The  city  of  New  York  objected  to  the  award  of  dam- 
ages on  this  basis,  and  appealed  to  the  Appellate  Division  of 
the  Supreme  Court  from  the  order  of  the  Special  Term  confirm- 
ing the  report  of  such  commissioners.  The  Appellate  Division 
reversed  the  report  of  the  commissioners  and  directed  it  to  be 
returned  to  them  for  correction.  An  appeal  was  thereafter 
allowed  to  this  court,  upon  the  following  certified  question : 
"  Was  all  the  land  acquired  by  t/ie  city  of  New  York  in 
these  proceedings  taken  in  fee  simple  absolute  f  " 

Chapter  986,  L.  1895,  authorized  the  building  of  the  bridge 
and  approaches  in  question,  and  by  section  4  provided: 
"  With  the  consent  and  approval  of  the  board  of  estimate  and 
apportionment  first  had  and  obtained,  the  commissioners  of 
public  parks,  for  and  in  behalf  of  the  mayor,  aldermen 
and  commonalty  of  the  city  of  New  York,  are  hereby  author- 
ized to  acquire  title  in  fee  to  any  land  which  they  may  deem 
necessary  for  the  purpose  of  the  construction  of  the  said 
bridge  and  approaches^  with  the  necesssary  abutments  or 
arches  as  aforesaid,  and  to  acquire  any  right  or  easement 
which  it  may  be  necessary  to  take  for  temporary  purposes,  and 
to  that  end  the  said  commissioners  may  make  application 
to  the  Supreme  Court  in  the  first  judicial  district  for  the 
appointment  of  commissioners  of  estimate,  specifying  in  6uch 
application  the  lands  or  easements  sought  to  be  acquired  for 
the  purpose  aforesaid.  The  provisions  of  law  relating  to  the 
taking  of  private  property  for  public  streets  or  places  in  the 
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said  city  are  hereby  made  applicable  as  far  as  may  be  neces- 
sary to  the  acquiring  of  the  said  land  as  aforesaid." 

By  ch.  719,  L.  1900,  the  commissioner  of  bridges  of  the 
city  of  New  York,  who  had  succeeded  to  the  powers  and 
duties  of  the  commissioners  of  public  parks  in  respect  to 
the  building  of  this  bridge,  was  authorized  to  submit  amended 
plans  for  the  bridge  and  approaches,  which  plans  were  to  pro- 
vide for  a  bridge  not  more  than  ninety  feet  in  width.  In  the 
former  act  the  width  of  the  bridge  was  not  designated.  The 
plans  finally  adopted  by  the  city  authorities  for  the  building 
of  the  bridge,  together  with  suitable  approaches,  included  the 
taking  of  two  strips  of  land,  each  twenty-five  feet  wide,  run- 
ning from  Lenox  avenue  to  the  Harlem  river,  on  the  north 
and  south  sides  of  West  145th  street,  in  the  borough  of  Man- 
hattan :  the  taking  of  a  piece  of  land  along  the  north  side  of 
East  149th  street,  in  the  borough  of  the  Bronx,  from  the 
Harlem  river  to  River  avenue,  of  a  width  of  about  50  feet, 
and  cutting  through  from  the  corner  of  River  avenue  and  East 
149th  street  to  Exterior  street,  so  as  to  form  a  continuation 
thereof  and  an  approach  to  the  new  bridge ;  the  taking  of  a 
strip  of  land  along  the  west  side  of  River  avenue  up  to  the 
south  side  of  East  149th  street,  to  widen  River  avenue  and 
form  a  broader  approach  to  the  bridge ;  and  the  taking  of  two 
triangular  pieces  of  land  between  River  avenue  and  Gerard 
avenue,  on  either  side  of  East  149th  street,  so  as  to  widen  that 
avenue.  The  specifications  for  the  bridge  structure  show  an 
inclined  elevated  causeway,  about  75  feet  wide,  running  from 
Lenox  avenue  along  the  middle  of  West  145th  street  to  the 
bridge  proper  at  the  Harlem  river,  and  on  the  Bronx  side 
from  Exterior  street  as  extended,  and  River  avenue  along  the 
middle  of  East  149th  street,  as  widened,  to  the  river.  At  the 
bulkhead  there  was  an  elevation  of  30  feet.  West  145th 
street  originally  measured  100  feet  in  width,  so  that  the 
structure  lies  entirely  within  it;  and,  with  the  widening 
of  that  street  by  25  feet  on  either  side,  there  is  now  a 
space  about  37  feet  on  each  side  of  the  causeway  or,  deducting 
the  sidewalk,  which  measures  9  feet,  the  street  surface  is 
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about  26  feet  in  width.  In  East  149th  street  the  structure  on 
the  north  side  rests  upon  land  taken  for  that  purpose,  while 
the  south  side  of  the  causeway  is  in  the  original  street.  Here, 
as  in  145th  street,  sidewalks  and  spaces  of  the  same  dimen- 
sions are  provided  between  the  structure  and  the  house  lines. 
These  side  streets  leading  down  to  the  river  are  to  be  paved, 
and  plans  were  shown  for  placing  in  them  sewers,  with 
branches  for  the  house  lots,  which  sewers  are  to  take  the  place 
of  the  sewer  which  originally  ran  through  the  middle  of  the 
streets. 

The  proceeding  was  instituted  by  the  board  of  public 
improvement  on  February  27th,  1901,  pursuant  to  sections  970 
and  990  of  the  street  opening  title  of  the  charter  of  Greater 
New  York.  Title  to  the  land  required  for  the  widening  of 
W.  145th  street  vested  in  the  city  October  8th,  1900,  and  that 
required  for  the  6ame  purpose  on  E.  149th  street,  River 
avenue  and  the  change  of  location  of  Exterior  street,  on  April 
15th,  1901. 

Ernest  Hall  and  Thomas  S.  Bassford  for  Henry  Lewis 
Morris  et  al.,  appellants.  As  the  city  will  acquire  a  fee  in 
the  land  taken  for  the  approaches  to  the  One  Hundred  and 
Forty -ninth  street  bridge,  the  abutting  owners  will  acquire  no 
right  to  a  new  frontage  thereon.  Hence,  they  are  entitled 
to  consequential  damages  to  the  residue  of  their  land,  which 
is  separated  by  the  bridge  approach  from  existing  thorough- 
fares. (Heyward  v.  Mayor,  etc.,  7  N.  Y.  314 ;  2  Dillon  on 
Mun.  Corp.  [4th  ed.]  §  589  ;  Beach  v.  Haynes,  12  Vt.  15 ; 
K  C  F.  Ins.  Co.  v.  Stevens,  101  N.  Y.  411 ;  Gearty  v. 
Mayor,  etc.,  49  How.  Pr.  33  ;  People  v.  City  of  Albany,  4 
Hun,  675  ;  Sweet  v.  B.,  N.  T.  &  P.  By.  Co.,  13  Hun,  643 ; 
Matter  of  City  of  Amsterdam,  96  N.  Y.  351 ;  Be  Camp  v. 
H.  R.  Co.,  47  N.  J.  L.  43;  Heard  v.  City  of  Brooklyn,  60 
N.  Y.  242;  Strong  v.  City  of  Brooklyn,  68  N.  Y.  1.) 

Henry  H.  Sherman  for  the  Mott  Haven  Company,  appel- 
lant.    The  taking  of  land  herein  was  not  in  anywise  a  taking 
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for  a  "  street."  A  "  bridge  approach  "  is  not  a  "  street."  The 
title  taken  was  a  "  fee  "  without  qualification.  (Heyward  v. 
Mayor,  etc.,  7  N".  Y.  314 ;  2  Dillon  on  Mun.  Corp.  [4th  ed.] 
§  589 ;  2  Kent's  Comra.  281 ;  Beach  v.  Haynes,  12  Vt.  15 ; 
B.  P.  Comrs.  v.  Armstrong,  45  N.  Y.  234 ;  K.  C.  F.  Ins.  Co. 
v.  Stevens,  101  N.  Y.  411 ;  People  v.  City  of  Albany,  4  Hun, 
675 ;  Gearty  v.  Mayor,  etc.,  49  How.  Pr.  33 ;  Sweet  v.  Pail- 
way  Co.,  13  Hun,  643 ;  79  K  Y.  293 ;  C.  I.  Co.  v  Mayor, 
etc.,  166  N.  Y.  92.)  The  fee  title  herein  acquired  is  in  law  a 
fee  simple  absolute.  (Jackson  v.  Van  Zandt,  12  Johns.  169 ; 
1  Wa6hb.  on  Real  Prop.  [6th  ed.]  69 ;  Jecko  v.  Taussig,  45 
Mo.  169 ;  Sweet  v.  B.,  etc.,  Ry.  Co.,  13  Hun,  647.)  As  the 
city  under  chapter  986  of  the  Laws  of  1895  acquired  a  fee  in 
the  land  taken  for  this  approach,  the  abutting  owners  acquired 
no  right  to  the  new  frontage  on  the  approach.  Hence  they 
were  entitled  to  consequential  damages  to  the  remainder  of 
their  land,  which  lies  between  the  bridge  approach  and  the 
Harlem  river,  and  which  is  separated  by  a  bridge  approach 
from  the  previously  abutting  streets  —  River  avenue  and  One 
Hundred  and  Forty-fourth  street.  (A.  N.  P.  P.  Co.  v. 
Lansing,  16  Barb.  71 ;  Matter  of  U.  P.  P.  Co.,  56  Barb. 
456.) 

John  C.  Shaw  for  Mary  G.  Pinkney,  appellant.  Under  the 
statute  authorizing  the  building  of  the  bridge  and  the  acquir- 
ing of  title  to  the  approaches  the  city  acquired  an  absolute 
title  in  fee.  (Heyward  v.  Mayor,  etc.,  7  N.  Y.  314;  Story 
v.  N.  Y.  E.  P.  P.  Co.,  90  N.  Y.  122  ;  B.  P.  Comrs.  v.  Arm- 
strong, 45  Jf .  Y.  239  ;  Gilbert  v.  E  P.  P.  Co.,  36  Hun,  458 ; 
Hochalter  v.  E  P.  P.  Co.,  31  N.  Y.  S.  R.  112 ;  Lahr  v.  M. 
E.  P.  P.  Co.,  104  N.  Y.  268.) 

George  L.  Pives,  Corporation  Counsel  (Theodore  Connoly, 
John  P.  Dunn  and  Thomas  C.  Blake  of  counsel),  for  respond- 
ent. Only  the  inclined  roadway  from  the  east  side  of  Lenox 
avenue  in  One  Hundred  and  Forty-fifth  street  to  the  deck  of 
the  bridge  at  the  abutment  on  the  westerly  side  of  Exterior 
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6treet  on  the  westerly  bank  of  the  Harlem  river  and  the 
inclined  roadway  from  the  westerly  side  of  River  avenue  or 
Exterior  street  in  One  Hundred  and  Forty-ninth  street  as 
widened  to  the  deck  of  the  bridge  at  the  abutment  on  the 
easterly  side  of  the  Exterior  street  on  the  eastern  bank  of  the 
Harlem  river  can  be  properly  termed  a  bridge  approach.  {Car- 
penter  v.  City  of  Cohoes,  81  N.  Y.  20 ;  Ottendorfer  v.  Agnew, 
13  Daly,  16 ;  The  Clinton  Bridge,  10  Wall.  462 ;  Swamey  v. 
Somerset,  132  Mass.  132 ;  Penn.  Tp.  v.  Terry  County,  78  Penn. 
St.  457 ;  Tinkham  v.  Stoehbridge,  64  Vt.  480.)  Chapter  986, 
of  the  Laws  of  1895,  which  first  authorized  the  acquisition  of 
title  in  fee  to  the  lands  required  for  the  approaches  to  this 
bridge,  contemplated  the  acquisition  of  the  same  title  to  the 
lands  taken  in  this  proceeding  as  the  city  of  New  York  takes 
for  its  public  streets,  namely,  a  fee  in  trust..  (2  Dillon  on 
Mun.  Corp.  [4th  ed.]  §  728 ;  2  Smith  on  Mun.  Corp.  §  1513 ; 
1  Lewis  on  Em.  Domain  [2d  ed.],  188,  671 ;  Fairchild  v.  St. 
Paul,  46  Minn.  540 ;  ConUin  v.  N.  Y,  O.  &  W.  R.  R. 
Co.,  102  N.  Y.  197;  Talbot  v.  IT.  Y.  &  II.  R.  R.  Co.,  151 
N.  Y.  155 ;  Matter  of  Grade  Crossing  Comrs.,  6  App.  Div. 
327;  59  App.  Div.  503;  154  N.  Y.  551;  166  N.  Y.  74; 
Murphy  v.  Leggett,  164  N.  Y.  126 ;  Sweet  v.  B.,  etc.,  R. 
R.  Co.,  79  N.  Y.  300  ;  B.  P.  Comrs.  v.  Armstrong,  45  N.  Y. 
239;  W.  Cemetery  v.  P.  P.  &  C.  I.  R.  R.  Co.,  68  N.  Y. 
594;  N.  Y.  &  II.  R.  R.  Co.  v.  Kip,  46  N.  Y.  551.)  The 
title  to  the  lands  acquired  for  the  purpose  of  this  improve- 
ment is  a  fee  in  trust  taken  pursuant  to  the  provisions  of  title 
4,  chapter  17  of  the  New  York  city  charter,  providing  for  the 
acquisition  of  title  to  streets.  (L.  1897,  ch.  378.)  The  fact 
that  the  lands  acquired  in  this  proceeding  are  stated  in  the 
title  of  the  proceeding  and  in  the  resolutions  of  the  board  of 
street  opening  and  improvement  in  reference  thereto  as  lands 
required  for  the  approaches  to  the  bridge  does  not  negative 
the  existence  of  the  usual  street  easements  over  the  lands  not 
actually  occupied  by  the  elevated  causeway,  the  really  proper 
bridge  approach.  (Elliott  on  Roads  [2d  ed.],  §  30  ;  Matter  of 
PoughTceepsie  Bindge,  108  N.  Y.  483  ;  Mason  v.  B.  C.  dk  If. 
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R.  R.  Co.,  35  Barb.  373 ;  //.  &  D.  C.  Co.  v.  IT.  Y.  &  K  R. 
R.  Co.,  9  Paige,  323.) 

Werner,  J.  The  majority  of  the  commissioners  of  esti- 
mate, and  the  learned  justice  who  confirmed  their  report, 
proceeded  upon  the  theory,  very  tersely  expressed  at  Special 
Term,  that  the  act  authorizing  the  bridge  approach  did  not 
provide  for  the  taking  of  land  in  trust  for  the  purpose 
of  a  public  street  or  avenue,  and,  therefore,  the  city  did 
not  take  any  of  the  land  under  an  implied  trust  to  use 
it  for  street  purposes.  The  award  of  both  consequential 
and  actual  damage  was,  of  course,  the  logical  corollary  to  that 
interpretation  of  the  statute.  The  learned  Appellate  Division 
took  a  broader  view  of  the  whole  matter  and  held  that  the 
statute  should  be  so  construed  as  to  effectuate  the  evident 
legislative  intent,  which  was  that  the  city  should  only  take  an 
absolute  fee  in  such  lands  as  should  be  necessary  for  the  pur- 
pose of  providing  structural  approaches  to  the  bridge;  and 
that  in  the  other  lands  condemned  in  the  same  proceeding, 
for  the  widening  of  streets  designed  to  make  the  bridge  with 
its  structural  approaches  more  accessible,  the  city  acquired  a 
fee  burdened  with  a  trust  to  keep  and  use  the  land  for  street 
purposes.  We  agree  with  the  Appellate  Division.  The  stat- 
ute under  which  the  proceedings  herein  were  instituted 
expressly  declares  that  "  the  provisions  of  law  relating  to  the 
taking  of  private  property,  for  public  streets  or  places  in  the 
said  city,  are  hereby  made  applicable  as  far  as  may  be  neces- 
sary to  the  acquiring  of  the  said  land  as  aforesaid."  While  it 
is  true  that  the  statute  as  well  as  the  petition  and  other  papers 
in  the  proceedings  refer  to  the  u  bridge  and  approaches,"  it  is 
clearly  shown  by  the  plans  and  maps  on  file  that  the  term 
"  approaches "  is  applied  not  only  to  the  physical  structures 
immediately  connected  with  the  roadway  of  the  bridge,  but  to 
those  contiguous  and  converging  streets  and  avenues  through 
and  over  which  the  public  are  to  gain  access  to  the  bridge. 
This  use  of  the  term  "  approaches,"  as  applied  to  the  physical 
conditions  of  the  locus  in  quo,  is  no  less  accurate  than  the  nar- 
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rower  definition  contended  for  by  the  appellants  wonld  be,  as 
applied  to  a  mere  taking  of  lands  for  bridge  approaches  without 
any  widening  or  changing  of  adjacent  streets.  In  the  supposed 
case  the  lands  taken  for  the  approaches  would  be  a  part  of 
the  bridge.  In  the  case  at  bar,  some  of  the  lands  described 
as  "  approaches  "  were  taken  for  street  purposes  and  are  not 
a  part  of  the  bridge.  The  appellants  contend,  however,  that, 
as  the  statute  authorizes  no  taking  of  lands  except  by  "  title 
in  fee  *  *  *  for  the  purpose  of  the  construction  of  the 
said  bridge  and  approaches,"  the  mere  assimilation,  by  the 
statute,  of  the  practice  in  the  proceeding,  to  the  practice  which 
prevails  in  condemnation  of  lands  for  public  streets,  does  not 
authorize  the  city  to  take  any  other  title  than  that  provided 
for  by  the  statute ;  that  "  title  in  fee  "  meahs  title  in  fee  simple 
absolute ;  and  that  the  city  can  take  nothing  less,  although  it 
expressly  disclaims  any  right  or  intention  to  take  more  than 
a  fee  burdened  with  a  trust  in  that  part  of  the  lands  intended 
to  be  taken  for  street  purposes.  Many  subtle  refinements  can, 
of  course,  be  injected  into  a  discussion  like  this  over  the  precise 
meaning  of  technical  terms.  On  the  one  hand,  it  can  be  argued 
that  a  fee  unqualified  by  adjectives  means  the  largest  estate 
which  the  use  of  the  unlimited  term  implies.  On  the  other 
hand,  it  can  be  argued  with  equal  force  that,  under  our  statutory 
definitions  of  estates  in  "  fee  simple  "  and  "  fee  simple  absolute," 
a  "  title  in  fee  "  may  be  an  estate  that  is  defeasible  or  condi- 
tional and,  therefore,  not  absolute.  The  very  exhaustive  brief 
of  the  learned  counsel  for  the  appellants  illustrates  how  much 
learning  may  be  brought  to  bear  upon  so  simple  a  subject  as 
the  nomenclature  of  estates  in  land ;  but  it  also  suggests  the 
practical  importance  of  fixing  our  attention  upon  the  real 
question  before  ns.  What  is  the  fair  interpretation  of  the 
statute  and  what  is  the  effect  of  the  proceeding  instituted 
and  completed  under  it?  The  same  statute  which  author- 
izes the  construction  of  this  bridge  and  its  approaches, 
and  the  taking  of  lands  for  that  purpose,  provides  that, 
so  far  as  may  be  necessary,  the  proceeding  shall  be  con- 
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trolled  by  the  laws  applicable  to  condemnation  of  lands  for 
streets,  etc.  By  the  plans  and  maps  made  and  filed  by  the 
engineering  department  of  the  city,  all  the  parties  in  interest 
in  this  proceeding  were  informed  that  lands  were  to  be 
acquired  for  two  purposes :  1.  For  the  bridge  and  its  actual 
physical  approaches.  2.  For  the  widening  and  changing  of 
street  lines  of  adjacent  streets  so  as  to  promote  and  facilitate 
access  to  the  bridge.  In  these  conditions  it  was  good  economy 
and,  under  this  statute,  correct  practice,  to  institute  a  single 
proceeding  for  both  purposes.  But  the  appellants  argue  that 
because  the  streets  widened  and  changed  have  been  called 
approaches,  and  because  the  statute  and  the  papers  in  this  pro- 
ceeding describe  the  estate  taken  by  the  city  as  a  title  in  fee, 
therefore,  the  city  cannot  take  less  than  a  fee  simple  absolute 
title  in  all  of  the  lands  condemned.  This  argument  is  more 
plausible  than  sound.  The  streets  widened  and  changed  were 
properly  designated  as  approaches  to  the  bridge,  although  they 
were  60  in  a  different  sense  than  the  lands  which  were  actually 
necessary  as  a  part  of  the  bridge.  The  term  "  title  in  fee,"  as 
used  in  the  statute  and  in  these  proceedings,  must  be  con- 
strued in  the  light  of  the  purposes  for  which  the  statute  was 
enacted.  The  lands  taken  for  the  bridge  and  its  structural 
approaches  were  necessarily  taken  in  fee  simple  absolute, 
because  their  taking  was  accompanied  by  a  physical  entry  and 
appropriation  on  the  part  of  the  city  to  the  exclusion  of  the 
public  and  adjoining  owners.  Not  so,  however,  in  the  case  of 
lands  taken  for  widening  of  streets  and  changing  of  street  lines, 
because  this  was  simply  a  taking  of  "  title  in  fee  "  for  the  pur- 
poses to  which  such  lands  were  to  be  devoted,  viz.,  for  streets  in 
which  the  adjoining  owners  and  the  general  public  would  have 
the  easements  pertaining  to  public  streets.  That  this  dual  use 
of  the  term  "title  in  fee"  is  not  without  authority  is  shown  by 
the  fact  that  by  section  970  of  its  charter  the  city  of  New 
York  is  authorized  to  acquire  title  for  the  use  of  the  public 
to  all  or  any  lands  required  for  streets,  parks,  approaches 
to  bridges  and  tunnels,  *  *  *  and  by  section  990  of  the 
charter  it  is  provided  at  what  time  the  city  shall  become 
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"seized  iii  fee"  of  lands  taken  for  streets  or  parks.  The 
authority  given  in  section  970  is  to  acquire  lands  for  the  use 
of  the  public^  although  it  specifies  purposes  for  which  the 
city  must  take  an  absolute  title,  as  well  as  other  purposes 
for  which  it  can  only  acquire  a  title  affected  by  a  trust. 
Section  990  describes  the  title  of  the  city  in  lands  taken 
for  streets  and  parks  as  a  "  title  in  fee,"  although  the  real 
title  in  the  one  case  is  quite  different  from  that  in  the 
other.  If,  as  a  part  of  the  improvement  to  be  made  by  the 
building  of  the  bridge,  the  plans  adopted  by  the  city  had 
contemplated  the  widening  of  145th  and  149th  streets  from 
either  extremity  to  the  bridge,  it  would  hardly  be  claimed 
that  all  the  lands  taken  for  that  purpose  would  come  within 
the  narrow  definition  of  "  approaches  "  or  would  have  to  be 
held  in  fee  simple  absolute,  because  the  statute  authorized  the 
city  to  acquire  by  "  title  in  fee  "  such  lands  as  might  be  deemed 
necessary  for  "  approaches  "  to  the  bridge.  Yet  that  is  pre- 
cisely what  the  argument  of  the  appellants  leads  to.  The 
broader  and,  as  it  seems  to  us,  the  better  view  is  that  the  stat- 
ute is  one  under  which  a  single  proceeding  could  be  insti- 
tuted for  the  double  purpose  of  building  a  bridge  with  its  struc- 
tural approaches  and  at  the  same  time  widening  and  straighten- 
ing the  streets  leading  thereto.  So  far  as  the  lands  taken 
were  necessary  for  the  first  purpose,  they  were,  of  course,  to 
be  held  by  the  city  in  fee  simple  absolute,  because  its  occupa- 
tion and  use  thereof  would  be  inconsistent  with  every  other 
form  of  legal  title,  but  as  to  the  lands  taken  for  street  pur- 
poses the  title  in  fee  is  coupled  with  the  trust  that  they  shall 
not  be  nsed  for  any  other  purpose.  This  view  of  the  statute 
and  the  proceeding  is  consonant,  not  only  with  the  general 
duty  which  rests  upon  municipalities  not  to  take  more  lands 
for  specific  public  purposes  than  is  necessary,  but  .with  the 
attitude  of  the  city  in  the  case  at  bar.  Its  unequivocal  decla- 
ration that  it  has  not  intended  to  take,  and  does  not  want,  title 
in  fee  simple  absolute  to  the  lands  taken  for  street  purposes 
herein,  supplemented  by  the  decision  of  this  court  that  the 
city  has  no  such  title,  will  leave  the  appellants  no  ground  for 
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apprehension  as  to  the  nature  and  extent  of  their  easements 
in  the  streets  which  bound  their  lands. 

We,  therefore,  answer  the  certified  question  in  the  negative 
and  affirm  the  order  of  the  Appellate  Division,  with  costs. 

Parker,  Ch.  J.,  Gray,  O'Brien,  Haight,  Martin  and 
Vann,  JJ.,  concur. 

Order  affirmed. 


James  H.  Hoag,  Respondent,  v.  Edward  Wright  et  al.,  as 
Executors  of  Hester  Hoag,  Deceased,  Appellants. 

1.  Evidence  —  Testimony  of  Witness  Disqualified  under  Section 
829  of  the  Code  of  Civil  Procedure  —  When  Objection  thereto 
Insufficient  to  Exclude  Evidence.  Where,  in  an  action  brought  by  a 
son  of  a  testatrix  against  the  executors  of  her  will  upon  promissory  notes 
payable  to  him  and  purporting  to  be  made  by  testatrix,  the  making  and 
delivery  of  which  were  denied  by  defendants,  plaintiff  was  asked,  before 
the  notes  were  read  in  evidence  and  before  any  independent  testimony  as 
to  the  delivery  thereof  had  been  given,  whether  they  were  in  his  posses- 
sion prior  to  the  death  of  his  mother,  and  the  question  was  objected  to 
as  incompetent,  no  other  objection  being  interposed,  it  is  not  erroneous  to 
overrule  such  objection  and  admit  his  answer,  although  the  witness, 
being  interested,  was  incompetent  to  testify  to  a  personal  transaction  with 
his  deceased  mother  under  section  829  of  the  Code  of  Civil  Procedure, 
since  the  objection  did  not  challenge  the  competency  of  the  witness,  but 
the  competency  of  the  evidence,  whereas  the  evidence  was  competent,  but 
the  witness  was  not. 

2.  Same  — When  Witness  Interested  in  Event  of  Action  Mat 
Express  Opinion  as  to  Genuineness  of  Signatures  to  Disputed 
Papers.  Where,  after  he  had  testified,  without  objection,  that  he  was 
familiar  with  his  mother's  signature,  plaintiff  was  asked  to  examine  the 
notes  and  state  whether  or  not  the  signature  to  each  was  in  his  mother's 
handwriting,  to  which  no  objection  was  interposed  except  as  to  his  com- 
petency as  a  witness  under  section  829  of  the  Code,  it  is  not  error  to  over- 
rule the  objection  and  admit  his  answer  that  he  thought  the  signatures 
were  in  his  mother's  handwriting,  since  the  question  called  for  an  opinion, 
not  a  personal  transaction. 

8.  Witness  —  Expert  in  Handwriting  —  Competency  thereof  Mat 
Be  Tested  upon  Cross-examination  by  Inquiry  into  Collateral 
Matters.  The  competency  of  a  witness  offered  as  an  expert  in  hand- 
writing is  a  fact  necessary  to  be  known  in  order  to  learn  the  value  of  his 
opinion,  and  while  it  is  not  an  issue  raised  by  the  pleadings,  it  becomes  a 
subordinate  issue  by  the  tender  of  the  witness  as  an  expert,  and  where  an 
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expert  in  handwriting  had  testified  that,  in  his  opinion,  the  signatures  to 
disputed  papers  were  genuine,  it  is  competent,  upon  his  cross-examination, 
to  submit  spurious  signatures  to  the  witness  and  ask  him  if  he  had  not, 
upon  a  previous  trial,  after  comparing  such  spurious  signatures  with 
genuine  signatures  in  evidence,  pronounced  them  genuine  and  sworn  that 
they  were  written  by  the  same  hand  that  had  written  the  signatures 
proved  to  be  genuine,  since  any  testimony  of  an  alleged  expert  upon 
handwriting,  which  bears  on  his  competency  to  express  an  opinion,  may, 
within  reasonable  limits,  be  contradicted  by  other  testimony,  and  the  test 
thereby  sought  to  be  applied  bore  not  only  upon  his  competency  to 
express  an  opinion,  but  upon  the  value  of  his  opinion  w*hen  expressed 
and  tended  to  show  that  it  was  unreliable. 
Hoag  v.  Wright,  60  App.  Div.  381,  reversed. 

(Argued  January  23,  1903;  decided  February  24,  1903.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
March  17,  1902,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

James  M.  Hunt  for  appellants.  It  was  error  to  permit  the 
plaintiff  himself  to  testify  that  the  signatures  attached  to  the 
alleged  notes  were  in  the  genuine  handwriting  of  his  deceased 
mother,  Hester  Hoag,  the  testatrix  of  the  defendants. 
(Simmons  v.  Havens,  101  N.  Y.  427 ;  Richardson  v. 
Emmett,  170  N".  Y.  412 ;  Matter  of  Weeks,  23  App.  Div. 
151 ;  Hobart  v.  Verrault,  74  App.  Div.  444  ;  Clift  v.  Moses, 
112  N.  Y.  426 ;  Boyd  v.  Boyd,  164  K  Y.  164.)  It  was 
error  to  permit  the  plaintiff  to  testify  that  the  two  notes  in 
suit  were  in  his  possession  prior  to  the  death  of  his  mother. 
(Clift  v.  Moses,  112  N.  Y.  426  ;  Richardson  v.  Emmett,  170 
N.  Y.  412.)  Error  was  committed  upon  the  trial  in  refusing 
to  permit  a  full  cross-examination  of  plaintiff's  handwriting 
experts.  (7  Am.  &  Eng.  Ency.  of  Law,  109  ;  Shell  v.  Plum, 
55  N.  Y.  592 ;  Baird  v.  Daley,  68  K  Y.  547 ;  8  Ency.  of 
PL  &  Pr.  116 ;  1  Greenl.  on  Ev.  [16th  ed.]  §  461  F.) 

Isaac  N.  MUls  and  Joseph  Hover  for  respondent.  It  was 
not  reversible  error  to  permit  the  plaintiff  to  testify  that  the  two 
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notes  in  suit  were  in  his  possession  prior  to  the  death  of  his 
mother.  {Richardson  v.  Emmett,  170  N.  Y.  412 ;  Scmford  v. 
EUithorp,  95  N.  Y.  48 ;  Ham  v.  Van  Orden,  84  N.  Y.  271 ; 
Stevens  v.  Brennan,  79  N.  Y.  259 ;  Cftf*  v.  Moses,  112  N. 
Y.  434 ;  Kernochan  v.  JV.  y.  E  R.  R.  Co.,  128  N.  T.  559 ; 
Mortimer  v.  M.  R.  Co.,  129  N.  Y.  81 ;  Carter  v.  N.  Y.  E 
R.  R.  Co.,  134  N.  Y.  168 ;  Simmons  v.  Havens,  101  K  Y. 
433.)  The  plaintiff  was  properly  permitted  to  testify  that 
the  signatures  attached  to  the  notes  were  in  the  genuine  hand- 
writing of  the  testatrix.  {Fisher  v.  Fisher,  129  N.  Y.  654 ; 
Simmons  v.  Havens,  101  N.  Y.  427 ;  Hobart  v.  Verrault,  74 
App.  Div.  444 ;  Goetting  v.  TFtf&Jtfr,  71  App.  Div.  503  ;  Wing 
v.  Bliss,  28  N.  Y.  S.  K.  198 ;  Pratt  v.  Elkins,  80  N.  Y.  198 ; 
Robinson  v.  Wheeler,  25  N.  Y.  252  ;  Bostwick  v.  Fan  Fiwr- 
Aw,  91  N.  Y.  353.)  The  testimony,  upon  cross-examination 
of  several  expert  witnesses  for  the  plaintiff,  as  to  two  spurious 
signatures  of  decedent,  was  properly  excluded.  {People  v. 
Murphy,  135  N.  Y.  450 ;  Hilsley  v.  Palmer,  32  Hun,  472 ; 
People  v.  Pinckney,  67  Hun,  431 ;  People  v.  Molineux,  168 
K  Y.  327;  Pdc>pfc  v.  Dorthy,  50  App.  Div.  50.) 

Per  Curiam.  The  plaintiff  is  the  son  and  sole  surviving 
descendant  of  the  defendants'  testatrix,  Hester  Hoag,  who 
died  on  the  15th  of  February,  1895,  in  the  eighty-first  year  of 
her  age.  The  action  is  upon  two  promissory  notes,  one  for 
$2,000,  dated  October  16th,  1890,  payable  to  the  order  of  the 
plaintiff,  and  the  other  for  $4,000,  dated  November  13th, 
1894,  payable  to  the  plaintiff  without  words  of  negotiability. 
The  complaint  is  in  the  usual  form,  and  by  their  answer  the 
defendants  denied  the  making  and  delivery  of  both  notes  and 
alleged  that  if  made  or  delivered  they  were  without  consider- 
ation. The  contest  upon  these  issues  was  long  and  sharp,  as 
both  parties  produced  much  persuasive  evidence  in  support 
of  their  respective  theories.  As  the  affirmance  was  unani- 
mous and  there  was  no  exception  to  the  charge  of  the  court, 
our  review  must  be  confined  to  an  examination  of  the  rulings 
relating  to  evidence. 
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The  plaintiff  was  the  first  witness  called  at  the  trial,  and 
before  the  notes  were  read  in  evidence  they  were  shown  to 
him,  and  he  was  asked  whether  they  were  in  his  possession  prior 
to  the  death  of  his  mother.  He  answered  that  they  were. 
The  question  was  objected  to  in  due  time  as  incompetent,  no 
other  objection  having  been  interposed,  and  to  the  ruling 
which  admitted  the  evidence  an  exception  was  taken. 

The  witness,  being  interested,  was  incompetent  to  testify  to 
a  personal  transaction  with  his  deceased  mother  according  to 
the  express  command  of  section  829  of  the  Code  of  Civil 
Procedure.  When  proof  of  the  possession  of  a  promissory 
note  and  of  the  genuineness  of  the  signature  thereto  are 
exclusively  relied  upon  to  establish  delivery,  the  presumption 
is  that  the  evidence  as  to  possession  involves  a  personal  trans- 
action. {Richardson  v.  Emmett^  170  N.  Y.  412,  417 ;  Clift 
v.  Moses,  112  N.  Y.  426.)  When,  however,  delivery  is  proved 
by  independent  testimony,  showing  delivery  to  a  third  person 
for  the  interested  witness  when  he  was  not  present,  proof  of 
possession  does  not  imply  a  personal  transaction.  At  the  time 
the  ruling  in  question  was  made  no  evidence  as  to  delivery 
had  been  given,  and  the  plaintiff  was,  therefore,  as  the 
case  then  stood,  incompetent  to  answer  the  question  under 
consideration. 

The  objection  interposed,  however,  did  not  challenge  the 
competency  of  the  witness  but  the  competency  of  the  evi- 
dence, whereas  the  evidence  was  competent  but  the  witness 
was  not.  While  an  objection  to  the  competency  of  a  witness 
need  not  refer  specifically  to  the  section  of  the  Code  which 
renders  him  incompetent,  it  is  necessary  to  raise  the  question 
in  some  way  which  makes  the  intention  clear.  An  objection 
that  the  witness  is  incompetent  or  interested  would,  perhaps, 
be  sufficient,  but  the  simple  objection  that  the  evidence  is 
incompetent  is  not  specific  enough  to  justify  a  reversal.  (San- 
ford  v.  Ellithorp,  95  N.  Y.  48,  52 ;  Ham  v.  Van  Orden,  84 
N.  T.  257,  271 ;  Stevens  v.  Erennan,  79  N.  Y.  254,  259.) 
In  all  the  cases  to  which  our  attention  has  been  called  where 
the  reversal  was  founded  upon .  section  829,  the  objections 
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were  so  full  and  clear  as  necessarily  to  bring  before  the  minds 
of  the  court  and  the  opposing  counsel  the  distinct  ground 
relied  upon.  Fair  practice  requires  this,  so  that  the  court 
may  rule  intelligently  and  counsel  may  be  advised  of  the  risk 
they  are  taking  and  act  accordingly.  (Sterrett  v.  Third 
National  Bank  of  Buffalo,  122  K  Y.  659,  662.) 

While  the  notes  were  read  in  evidence  upon  the  testimony 
given  by  the  plaintiff  only,  at  a  later  stage  in  the  case  his  wife 
testified  that  the  testatrix,  about  two  weeks  before  her  death, 
put  the  notes  in  an  envelope  and  told  her  to  give  thera  to  the 
plaintiff,  which  she  did  promptly,  when  his  mother  was  not 
present.  The  plaintiff  also  testified  that  his  wife  handed  him 
the  notes  and  envelope  and  that  he  put  them  into  his  desk 
where  they  remained  until  after  his  mother's  death.  If  the 
objection  had  been  more  specific,  the  wife  might  have  been 
called  at  once  and  delivery  proved  by  her.  Under  these  cir- 
cumstances we  are  of  the  opinion  that  the  ruling  does  not  pre- 
sent reversible  error. 

After  the  plaintiff  had  testified,  without  objection,  that  he 
was  familiar  with  his  mother's  signature,  he  was  asked  to 
examine  the  notes  and  state  whether  or  not  the  signature  to 
each  was  in  his  mother's  handwriting.  An  objection  was 
interposed,  which  sufficiently  challenged  his  competency  as 
a  witness,  but  it  was  overruled  and  he  answered  that  he 
thought  the  signatures  were  in  his  mother's  handwriting. 

The  question  called  for  an  opinion,  not  a  personal  transac- 
tion, and  the  evidence  to  qualify  the  witness  to  express  his 
opinion  was  not  objected  to.  We  think  the  ruling  is  sustained 
by  the  authorities.  ( Wing  v.  Bliss,  28  N.  Y.  S.  R.  198 ; 
affirmed  on  opinion  below,  138  N.  Y.  643 ;  Simmons  v. 
Havens,  101  N.  Y.  427.) 

The  case  of  Boyd  v.  Boyd  (164  N.  Y.  234)  is  not  in  con- 
flict  with  the  authorities  cited,  for  the  court  united  only  upon 
the  third  proposition  discussed  in  the  opinion,  which  involved 
no  question  under  section  829.  Moreover,  upon  reading 
pages  245  and  246,*it  will  appear  that  the  learned  judge  who 
wrote  in  that  case  was  inclined  to  regard  the  opinion  of  an 
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interested  witness  as  to  the  genuineness  of  the  signature  of 
his  decedent  as  competent,  when  not  so  wrapped  up  in  a  per- 
sonal transaction,  during  which  he  saw  the  decedent  sign  the 
paper,  as  to  make  it  impossible  for  him  to  separate  what  he 
swore  to  "  from  personal  knowledge  and  observation  (which 
was  stricken  out)  from  what  he  subsequently  asserts  in  the 
same  direction  as  matter  of  opinion." 

Experts  were  called  by  both  parties  to  give  their  opinions 
as  to  the  genuineness  of  the  signatures  to  the  notes  after  com- 
paring them  with  the  indorsement  of  the  decedent  upon  cer- 
tain checks  read  in  evidence  as  standards  of  comparison. 
Upon  the  cross-examination  of  an  expert  named  Reed,  called 
by  the  plaintiff,  it  appeared  that  during  his  testimony  upon  a 
previous  trial  of  this  action  he  had  been  shown  two  papers  so 
folded  as  to  disclose  only  what  purported  to  be  the  signature 
of  the  decedent  upon  each.  He  testified  in  substance  tha,t 
upon  the  other  trial,  after  comparing  these  signatures  with 
the  standards  in  evidence,  he  had  pronounced  them  genuine 
and  had  sworn  that  all  were  written  by  the  same  hand.  Each 
of  the  papers  when  unfolded  was  a  total  blank  and  the  signa- 
tures were  obviously  spurious.  The  witness  was  thus  com- 
pelled to  admit  that  he  had  been  mistaken  in  his  opinion  as 
an  expert  upon  the  previous  trial,  in  relation  to  the  signature 
of  the  decedent  and  had  testified  that  the  spurious  signatures 
were  genuine. 

After  this  witness  had  left  the  stand  another  expert  was 
called  by  the  plaintiff  who,  also  testifying  by  comparison, 
stated  that  the  signatures  to  the  notes  were  genuine.  Upon 
cross-examination  an  effort  was  made  by  the  defendant's 
counsel  to  show  that  he  had  made  the  same  mistake  upon  the 
previous  trial  as  Mr.  Reed.  For  this  purpose  he  was  shown 
the  two  papers,  folded  so  as  to  expose  only  the  spurious  sig- 
natures, and  was  asked  if  he  remembered  that  these  signatures 
had  been  shown  him  on  the  former  trial.  The  counsel  for  the 
plaintiff  objected  to  "  showing  the  witness  any  papers  which 
are  not  in  evidence."  The  court  thereupon  said:  "The 
objection  is  sustained.     I  think  it  is  incompetent.     On  reflec- 
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tion  I  will  strike  it  out.  I  will  strike  out  the  testimony  of  the 
other  witness,  the  testimony  in  regard  to  these  two  papers 
which  has  been  given  by  Mr.  Reed.  (To  the  jury)  I  will 
strike  it  out  and  you  will  pay  no  attention  to  it."  The  defend- 
ants' counsel  duly  excepted  and  thereupon  asked :  "  Do  you 
not  remember  that  you  testified  before  Judge  Jenks,  when 
the  papers  that  I  now  show  you  were  presented,  that  in  your 
opinion  the  same  hand  wrote  the  words  *  Hester  Hoag '  before 
the  seals  on  those  papers  that  wrote  the  words  c  Hester  Hoag' 
upon  the  endorsement  upon  the  checks."  This  was  objected 
to  as  incompetent  and  immaterial,  "  and  especially  that  these 
papers  are  not  in  evidence."  The  objection  was  sustained  and 
the  defendants,  after  duly  excepting,  offered  the  papers  in  evi- 
dence "to  obviate  that  objection."  This  was  objected  to  "on 
the  ground  that  they  have  not  been  proven  so  as  to  be  admitted 
as  standards  of  comparison,  and  the  papers  themselves  are 
wholly  immaterial."  The  objection  was  sustained  and  the 
defendants  excepted.  Afterward  the  same  rulings  in  sub- 
stance were  made  when  the  third  expert  of  the  plaintiff  was 
upon  the  stand,  and  similar  exceptions  were  taken. 

The  opinions  of  experts  upon  handwriting,  who  testify 
from  comparison  only,  are  regarded  by  the  courts  as  of  uncer- 
tain value,  because  in  so  many  cases  where  such  evidence  is 
received  witnesses  of  equal  honesty,  intelligence  and  expe- 
rience reach  conclusions  not  only  diametrically  opposite,  but 
always  in  favor  of  the  party  who  called  them.  The  right  to 
cross-examine  such  witnesses  is  of  great  importance,  and, 
while  it  should  be  confined  within  reasonable  limits,  it  should 
not  be  so  restricted  as  to  deprive  it  of  all  value.  The  trial 
judge  has  a  wide  discretion  in  controlling  the  cross-examina- 
tion of  witnesses  in  order  to  save  time,  but  after  the  time  has 
been  consumed  and  the  evidence  received,  it  can  be  stricken 
out  only  as  a  matter  of  right  and  not  as  a  matter  of  discretion. 
If  it  is  immaterial  or  incompetent  it  may  be  struck  from  the 
record  for  that  reason,  but  the  court  has  no  right  to  strike  it 
out  in  the  exercise  of  a  supposed  discretionary  power. 

The  evidence  stricken  out  in  this  case  was  not  only  compo- 
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tent  and  material,  but  was  of  decided  value,  and  might  have 
turned  the  scale  toward  the  defendants  upon  an  issue  so  closely 
contested.  It  tended  to  cast  doubt  upon  the  credibility  of  the 
witness  and  his  skill  as  an  expert.  It  suggested  the  question 
whether,  if  the  witness  was  at  fault  as  to  the  spurious  signa- 
tures, he  was  not  at  fault  as  to  the  signatures  in  question.  It 
made  a  direct  attack  upon  the  value  of  his  opinion,  and  tended 
to  show  that  it  was  unreliable.  The  defendants  were  deprived 
of  the  right  to  test,  in  an  effective  and  practical  manner,  the 
accuracy  and  worth  of  the  opinions  of  the  three  experts  relied 
upon  by  the  plaintiff.  A  similar  method  was  employed  by  the 
plaintiff  in  his  effort  to  discredit  an  expert  called  by  the 
defendants,  but  no  objection  was  interposed.  The  maxim 
fdUurvn  unofahus  in  omnibus  applies,  but  with  less  force, 
to  the  statements  of  a  witness  which,  although  not  intentionally 
false,  are  in  fact  untrue,  especially  when  they  involve  matters 
of  judgment  and  skill.  Each  witness  was  asked  in  substance, 
"  Did  you  not  on  another  trial  swear  that  these  bogus  signa- 
tures were  genuine  ? "  What  better  test  could  be  applied  ? 
The  effort  was  to  show,  not  that  the  witness  had  been  mis- 
taken as  to  the  signature  of  some  third  person,  or  even  as  to 
some  signature  of  the  decedent  not  in  evidence,  but  with  refr 
ence  to  the  very  signatures  which  were  then  the  subject  of 
investigation,  for  by  confounding  the  spurious  with  the  genu- 
ine he  demonstrated  that  he  could  not  tell  one  from  the  other. 
One  witness  virtually  confessed  his  error,  so  that  there  was  no 
necessity  for  contradiction  as  to  him,  and  the  other  two  might 
have  been  forced  into  the  same  situation  if  the  trial  judge  had 
not  intervened. 

Owing  to  the  dangerous  nature  of  expert  evidence  and  the 
necessity  of  testing  it  in  the  most  thorough  manner  in  order 
to  prevent  injustice,  we  are  disposed  to  go  farther  and  to 
hold  that  where  a  witness  makes  a  mistake  in  his  effort  to 
distinguish  spurious  from  genuine  signatures  and  he  does 
not  acknowledge  his  error,  it  may  be  shown  by  other  testi- 
mony. The  test  sought  to  be  applied  in  this  case  was  one 
of  the  most  practical  and  conclusive  that  can  be  employed 
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to  determine  whether  the  witness  is  really  an  expert  or 
not.  It  bears  not  only  upon  his  competency  to  express  an 
opinion,  but  upon  the  value  of  his  opinion  when  expressed. 
Those  of  us  who  formerly  sat  in  the  Supreme  Court  allowed 
it  without  hesitation  at  our  circuits,  and  we  unite  in  saying 
that  it  was  of  material  aid  in  weighing  the  testimony  of  wit- 
nesses upon  handwritiug.  The  first  question  usually  put  to 
such  a  witness  is  in  substance,  though  not  in  form,  "  Are  you 
an  expert  ? "  and  his  answer  even  if  sufficient,  prima  facie,  to 
qualify  him  to  express  an  opinion,  should  not  be  accepted  as 
conclusive,  but  evidence  upon  the  incidental  issue  as  to  his 
qualifications  to  express  an  opinion,  should,  within  reasonable 
limits,  be  received.  While  the  court  may  properly  restrict 
such  evidence,  it  should  not  exclude  it  altogether.  The  good 
sense  of  the  trial  judge  will  confine  it  within  proper  bounds 
and  prevent  aa  unnecessary  consumption  of  time.  It  is 
better  to  take  a  little  time  to  see  whether  the  opinion  of  the 
witness  is  worth  anything,  rather  than  to  hazard  life,  liberty 
or  property  upon  an  opinion  that  is  worth  nothing.  The  evils 
and  injustice  arising  from  the  use  and  abuse  of  opinion 
evidence  in  relation  to  handwriting  are  so  grave,  that  we  feel 
compelled  to  depart  from  our  own  precedents  to  some  extent 
and  to  establish  further  safeguards  for  the  protection  of  the 
public.  As  the  hostility  of  witnesses  to  a  party  may  be  shown 
as  an  independent  fact,  although  it  protracts  the  trial  by 
introducing  a  new  issue,  so,  as  we  think,  the  incompetency  of 
a  professed  expert  may  be  shown  in  the  same  way  and  for  the 
same  reason  ;  that  is,  because  it  demonstrates  that  testimony, 
otherwise  persuasive,  cannot  be  relied  upon.  {People  v. 
Brooks,  131  K  Y.  321 ;  Schultz  v.  Third  Avernie  It.  R.  Co., 
89  N.  Y.  242.) 

The  competency  of  a  witness  under  section  829  of  the  Code 
is  not  left  to  his  own  denial  of  interest  in  the  event,  as  other 
witnesses  may  be  called  to  prove  that  he  has  such  a  pecuniary 
interest  in  the  subject  of  the  action  as  to  prevent  him  from 
testifying.  As  an  interest  that  disqualifies  may  be  shown,  so 
a  want  of  skill  that  disqualifies  may  be  shown.     Even  in  Van 
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Wych  v.  Mcintosh  (14  N.  Y.  439),  which  we  do  not  follow 
in  all  respects,  one  of  the  judges  said :  "  Facts  bearing  directly 
upon  the  credibility  of  witnesses  are  material  to  the  issue,  and 
witnesses  may  be  cross-examined  in  regard  to  such  facts,  and 
may  be  contradicted,  if  they  deny  the  truth,  by  other  evi- 
dence. {Newton  v.  Harris,  2  Seld.  345.)  Hostile  feelings 
on  the  part  of  the  witness  towards  the  party  he  is  called  to 
testify  against  and  interest  in  the  action  or  question  in  litiga- 
tion belong  to  thi6  class." 

Another  judge,  writing  in  the  same  case,  said  :  "  Undoubt- 
edly a  witness  who  speaks  to  handwriting  affirms  that  he 
knows  the  handwriting  of  the  party  and  that  the  particular 
writing  is  or  is  not  his.  Each  branch  of  his  testimony  is 
material,  and  the  one  as  material  as  the  other.  He  may  be 
contradicted  as  to  his  knowledge ;  may  be  cross-examined  as 
to  how  he  acquired  it,  and  may  be  contradicted  in  all  the  par- 
ticulars on  which  his  pretended  knowledge  is  founded.  If  he 
bases  his  knowledge  on  having  seen  the  party  write,  it  might 
be  shown  that  it  was  some  other  person  and  not  the  party 
whom  he  saw  write;  or  if  his  knowledge  was  professedly 
founded  upon  correspondence  with  the  party,  this  might  be 
proved  to  be  erroneous  or  untrue." 

But,  while  it  was  held  that  the  knowledge  of  the  witness 
might  be  experimented  upon,  it  was  also  held  that  the  witness 
could  not  be  contradicted  by  showing  that  he  was  mistaken  as 
to  simulated  signatures  which  he  had  pronounced  genuine, 
because  it  would  introducje  a  collateral  issue.  Collateral  issues 
are  an  evil,  but.they  are  permitted  when  justice  requires  it. 

Where  a  witness,  after  leaving  the  stand,  declares  that 
what  he  has  testified  to  was  a  fabrication,  such  declaration 
may  be  given  in  evidence,  although  it  raises  a  collateral  issue 
as  to  whether  he  made  the  declaration.  (People  v.  Moore,  15 
Wend.  420.) 

So,  where  the  opinion  of  an  expert  is  given  in  evidence,  he 
may  be  contradicted  by  showing  that  at  another  time  he 
expressed  a  different  opinion.  {Sanderson  v.  Nashua,  44  N. 
H.  492.)    The  relations  which  a  witness  has  to  the  case,  or  to 
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a  party,  threats  made  by  him,  the  fact  that  a  party  tried  to 
bribe  him,  the  fabrication,  destruction  or  concealment  of  evi- 
dence and  the  like,  may  be  shown..  (Nowackv.  Metropolitan 
St.  Ry.  Go.,  166  N.  Y.  433 ;  Matter  of  SneUing,  136  N.  Y. 
515 ;  11  Am.  &  Eng.  Encyc.  [2d  ed.]  503.) 

There  has  been  a  change  by  legislation  since  the  Van  Wyck 
case  was  decided,  so  that  writings  "  proved  to  be  genuine  to 
the  satisfaction  of  the  court,"  may  be  introduced  for  the 
purpose  of  comparison.  (L.  1880,  ch.  36;  L.  1888,  ch. 
555.) 

Suppose  a  witness  should  testify  that  a  writing,  not  in 
issue,  was  genuine  and  the  court  should  receive  it  for  the 
purpose  of  comparison,  could  it  not  be  shown  by  the  other 
party  that  such  signature  was  not,  in  fact,  genuine  ?  Such 
an  issue  might  be  collateral,  but  is  an  issue  as  to  the  compe- 
tency of  a  witness  to  express  an  opinion  collateral  in  a  vicious 
sense?  Is  not  the  competency  of  a  witness  upon  handwriting 
always  a  relevant  fact,  iuasmnch  as  his  opinion  is  not  relevant 
unless  he  is  competent  to  express  it?  The  competency  of  a 
witness  is  a  fact  necessary  to  be  known  in  order  to  learn  the 
value  of  his  opinion.  While  it  is  not  an  issue  raised  by  the 
pleadings,  it  becomes  a  subordinate  issue  by  the  tender  of  the 
witness  as  an  expert.  As  the  opinion  may  determine  the  main 
issue,  the  question  whether  the  opinion  is  relevant,  that  is, 
whether  it  is  the  opinion  of  one  legally  qualified  to  give  it,  is 
necessarily  an  incidental  issue,  as  otherwise,  the  main  issue 
might  be  decided  upon  an  irrelevant  fact.  It  is  incidental  to 
the  main  issue,  because  it  attacks  the  foundation  of  the  evi- 
dence, and  it  may  be  the  only  evidence,  received  to  establish 
the  main  issue.  It  is  not  enough  to  permit  the  opinion  of  an 
incompetent  witness  to  be  met  by  the  opinion  of  a  witness 
who  is  competent,  for  the  jury  may  not  be  able,  even  when 
instructed  by  the  cross-examination,  to  tell  the  good  from  the 
bad,  unless  they  are  guided  by  further  evidence. 

It  is  for  the  trial  judge  to  decide  whether  the  witness,  by 
his  own  evidence,  has  qualified  himself  to  express  an  opinion, 
but  it  is  for  the  jury  to  decide  upon  ell  the  evidence,  and 


1903.]  Travell  v.  Bannerman.  47 

N.  Y.  Rep.]  Statement  of  case. 

under  proper  instructions  from  the  court,  whether  he  is  in 
fact  competent  as  an  expert.  If  they  find  him  incompetent, 
they  should  be  told  to  disregard  his  opinion,  but  they  cannot, 
in  manjr  cases,  safely  pass  upon  the  question  if  they  are  limited 
to  the  evidence  of  the  witness  himself  and  to  hir  own  descrip- 
tion and  estimate  of  his  qualifications.  "The  value  of  an 
opinion  does  not  depend  upon  the  skill  and  knowledge  pro- 
fessed by  the  witness,  but  upon  the  skill  and  knowledge  which 
he  actually  possesses,  and  of  the  accuracy  of  such  knowledge 
the  jury  must  judge."     (Rogers  Expert  Testimony,  59.) 

We  think  that  any  testimony  of  an  alleged  expert  upon  hand- 
writing which  bears  on  his  competency  to  express  an  opinion, 
may,  within  reasonable  limits,  be  contradicted  by  the  testi- 
mony of  other  witnesses.  We  deem  it  our  duty  to  limit  such 
cases  as  People  v.  Murphy  (135  N.  Y.  450)  and  Van  Wych 
v.  Mcintosh,  (14  N.  Y.  439)  in  so  far  as  the  conclusion  thus 
announced  is  inconsistent  with  the  views  therein  expressed. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  event. 

Parker,  Ch.  J.,  Bartlett,  Haight,  Martin,  Vann,  Cul- 
len  and  Werner,  JJ.,  concur. 

Judgment  reversed,  etc. 


Frank  Travell,  an  Infant,  by  George  J.  Travell,  his 
Guardian  ad  Litem,  Respondent,  v.  Francis  Bannerman, 
Appellant. 

Negligence  —  Injury  Resulting  from  Explosion — Insufficient 
Proof  of  Negligence.  Where,  in  an  action  for  damages  for  personal 
injuries  sustained  by  an  explosion,  the  only  evidence  of  defendant's 
alleged  negligence  is  that  a  piece  of  black  material  resembling  asphalt, 
imbedded  in  which  were  pieces  of  brass,  was  picked  up  from  a  vacant  lot 
owned  by  defendant,  and  adjoining  his  gun  and  ammunition  factory,  by 
two  boys,  who  carried  it  to  the  street,  and,  in  their  efforts  \o  extract  the 
brass  by  pounding  and  breaking,  it  exploded,  injuring  the  plaintiff,  a 
bystander,  and  that  on  the  day  foUowing  the  accident  two  handsful  of 
the  same  material  were  found  in  the  open  lot  and  were  seen  on  the  roof 
of  a  shed  within  the  inclosure  occupied  by  the  factory,  and  there  is 
uncontradicted  testimony  that  no  such  material  was  at  any  time  thrown 
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or  deposited  in  the  open  lot  by  the  defendant  or  his  employees,  the  sub- 
mission of  the  question  of  defendant's  negligence  to  the  jury  is  reversible 
error. 
Travell  v.  Bannerman,  71  App.  Div.  439,  reversed. 

(Argued  February  11,  1908;  decided  March  8,  1908.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
April  22,  1902,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Herbert  C.  Smyth  for  appellant.  Upon  the  evidence  at  the 
close  of  the  entire  case  the  complaint  should  have  been  dis- 
missed or  a  verdict  should  have  been  directed  for  the  defend- 
ant as  a  matter  of  law.  (Ruppert  v.  B.  H.  R.  R.  Co.,  154 
N.  Y.  90;  Searles  v.  M.  Ry.  Co.,  101  N.  Y.  661.)  Even 
admitting  that  the  facts  would  warrant  the  inference  that  the 
d3fendant  was  resposible  for  the  presence  of  the  material  in 
the  open  lot,  no  cause  of  action  was  made  out.  {Cusick  v. 
Adams,  115  N.  Y.  55 ;  WaUh  v.  F.  R.  R.  Co.,  145  N.  Y. 
301 ;  Beets  v.  City  of  Brooklyn,  10  App.  Div.  382;  Saverio 
v.  B.  U.  Ry.  Co.,  55  App.  Div.  98 ;  Larmore  v.  C.  P.  I.  Co. 
101  N.  Y.  391 ;  Frost  v.  F.  R.  R.  Co.,  64  N.  II.  220.) 

Bruce  R.  Duncan  for  respondent.  The  defendant  owed 
the  plaintiff  the  duty  to  abstain  from  injuring  him,  either 
intentionally  or  by  failing  to  exercise  reasonable  care. 
( Walsh  v.  F.  R.  R.  Co.,  145  N.  Y.  306 ;  JTarriman  v.  Rail- 
way Co.,  45  Ohio  St.  11 ;  Knight  v.  Lanier,  69  App.  Div. 
454;  Penso  v.  McCormick,  125  Ind.  116;  Dixon  v.  Bell, 
5  M.  &  S.  198  ;  Williams  v.  Eady,  9  L.  T.  Rep.  637 ;  Lynch " 
v.  JVurdin,  L.  R.  [1  Q.  B.]  29 ;  Conklin  v.  Thompson,,  29 
Barb.  218;  Powers  v.  Harlow,  53  Mich.  507;  Cooley  on 
Torts  [2d  ed.],  356 ;  McMahon  v.  City  of  Pekin,  27  L.  R. 
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A.  206.)  The  defendant  failed  to  exercise  the  care  which 
was  thus  required  of  him,  and  he  is  liable  for  the  natural  con- 
sequences of  liis  acts.  (Knight  v.  Lanier,  69  App.  Div.  454 ; 
Harriman  v.  lit/.  Co.,  45  Ohio  St.  11 ;  Dixon  v.  Bell,  5  M. 
&  S.  198 ;  Lynch  v.  Nurdin,  L.  R.  [1  Q.  B.]  29  ;  Thomas 
v.  Wincliester,  6  N.  Y.  397 ;  Ryan  v.  N.  Y.  Cent.  JR.  Ii., 
35  N.  Y.  210 ;  William*  v.  Eady,  9  L.  T.  Rep.  637 ;  Powers 
v.  Harlow,  53  Mich.  507 ;  McMahm  v.  City  of  Pekin,  27 
L.  R.  A.  206 ;  Herrick  v.  Wixom,  80  N.  W.  Rep.  117.) 

Werner,  J.  The  history  of  this  case  is  as  follows :  For 
many  years  the  defendant  has  been  the  owner  of  a  gun  and 
ammunition  works  in  the  borough  of  Brooklyn,  New  York, 
on  Bergen  street,  between  Utica  and  Schenectady  avenues. 
Defendant's  works  are  inclosed  by  a  high  board  fence,  out- 
side of  and  adjoining  which  there  is  an  open  vacant  lot,  also 
owned  by  the  defendant,  a  part  of  which,  near  the  fence,  is 
used  as  a  dumping  ground  for  ashes,  old  metal  and  other 
refuse.  For  some  time  the  plaintiff  and  other  boys  in  the 
neighborhood  had  used  this  open  lot  as  a  ball  ground  and  had 
rummaged  in  the  ash  heap  for  scraps  of  brass  and  other  things 
to  sell.  On  the  14th  day  of  September,  1900,  the  plaintiff  was 
standing  on  St.  Marks  avenne,  just  outside  of  the  vacant  lot 
watching  some  men  engaged  in  work  on  the  street.  Two  of  his 
boy  acquaintances,  Nesson  and  Woelfle,  were  in  the  lot  near  the 
ash  heap  and  picked  up  a  piece  of  black  material  resembling 
asphalt,  about  a  foot  long,  embedded  in  which  were  pieces  of 
brass.  They  brought  it  to  the  place  where  the  plaintiff  was 
standing  and  proceeded  to  extract  the  brass  therefrom  by 
pounding  and  breaking.  This  caused  an  explosion  in  which 
the  plaintiff  was  injured.  At  the  trial  it  was  shown  that  at 
some  time  within  the  week  preceding  the  accident  the  defend- 
ant's employees  had  been  burning  out  a  quantity  of  old  cannon 
primers  that  had  become  worthless  except  for  old  brass.  This 
was  done  outside  of  the  factory,  but  inside  of  the  inclosed 
yard.  These  primers  had  been  stored  in  two  boxes  in  defend- 
ant's factory  and  had  become  corroded  so  that  some  of  them 
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stack  together,  but  the  evidence  does  not  describe  them  in 
such  a  way  as  to  answer  definitely  to  the  description  of  the 
material  found  by  the  boys.  Neither  does  the  evidence  dis- 
close satisfactorily  the  precise  nature  or  description  of  the 
residuum  that  was  left  after  the  primers  had  been  put  through 
the  crucible.  There  is  no  direct  evidence  showing  how  this 
material  came  to  be  in  the  open  lot  where  the  boys  found  it. 
The  uncontradicted  evidence  of  the  witnesses  for  the  defend- 
ant was  to  the  effect  that  the  factory  was  closed  from  June 
30th  preceding  the  accident  to  October  4th  following  it,  and 
during  that  period  the  door  in  the  fence  leading  to  the  open 
lot  was  locked  and  was  not  opened.  The  key  to  the  lock  had 
been  lo6t,  and  shortly  after  the  closing  of  the  factory  a  canvas 
was  placed  along  the  fence  and  in  front  of  this  door  so  that 
it  could  not  be  opened  without  taking  down  or  tearing  the 
canvas.  During  the  period  in  which  the  factory  was  closed 
a  few  men  were  kept  at  work.  The  rubbish  that  accumu- 
lated during  that  time  was  deposited  in  the  inclosed  yard. 
There  was  some  evidence  suggesting  that  the  boys  in  the 
neighborhood  were  in  the  habit  of  climbing  the  fence,  which 
inclosed  the  factory  grounds,  and  getting  upon  a  shed  con- 
nected with  it.  One  of  the  plaintiff's  witnesses  testified  that 
on  the  day  following  the  accident  he  saw  on  this  shed,  and 
also  among  the  rubbish  in  the  vacant  lot,  pieces  of  the  black 
material  found  by  the  boys  Nesson  and  Woelfle,  which  caused 
plaintiff's  injuries.  The  trial  court  submitted  the  case  to  the 
jury  for  a  general  verdict,  and  also  asked  them  to  answer  the 
specific  question  whether  the  defendant  had  negligently 
placed  the  explosive  material  in  the  open  lot.  The  jury 
answered  this  question  in  the  affirmative  and  brought  in  a 
general  verdict  for  the  plaintiff.  The  Appellate  Division,  by 
a  divided  court,  affirmed  the  judgment  entered  on  this  verdict. 
Two  questions  are  here  presented  for  review  :  1.  Is  there 
any  evidence  of  freedom  from  contributory  negligence  on  the 
part  of  the  plaintiff?  2.  Is  there  any  evidence  of  negligence 
on  the  part  of  the  defendant?  The  question  whether  the 
plaintiff,  in  view  of  his  age,  the  appearance  of  the  material, 
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and  all  the  facts  of  the  occurrence,  was  guilty  of  contributory 
negligence  was  clearly  one  of  fact  for  the  jury.  (Thurber  v. 
Harlem  B.9  M.  ife  F.  It.  It.  Co.,  60  N.  Y.  326 ;  Barry  v.  if. 
T.  C.  ds  H.  It.  Ii.  Ii.  Co.,  92  id.  290 ;  Iteyndds  v.  N.  T. 
C.  <&  II.  Ii.  It.  R.  Co.,  58  id.  248,  252 ;  Ilayeroft  v.  L.  S. 
&  M.  S.  It.  Co.,  2  Hun,  489 ;  affd.,  64  N.  Y.  636.) 

Upon  the  alleged  negligence  of  the  defendant  we  have  a 
much  more  serious  question.     The  defendant  had  in  his  pos- 
session an  explosive  substance,  and  he  was  bound  to  the  exer- 
cise of  a  high  degree  of  care  to  so  keep  it  as  to  prevent  injury 
to  others.    (Shearman  &  Redfield  on  Negligence  [5th  ed.],  sec. 
689.)     In  the  inclosed  yard,  where  it  was  originally  placed,  it 
would  probably  have  caused  no  accident,  for  it  was  there 
handled  exclusively  by  experienced  employees.     In  the  open 
lot  outside  of  the  fence,  where  children  were  in  the  habit  of 
playing,  it  was,  or  at  least  might  become,  a  dangerous  agency. 
It  is  obvious,  at  a  glance,  that  plaintiff's  case  cannot  stand  the 
test  of  review  unless  it  contains  evidence  which  directly,  or 
by  reasonable  inference  from  established  facts,  connects  the 
defendant  with  the  deposit  of  this  material  in  the  open  lot. 
If  there  is  such  evidence,  then  the  question  of  defendant's 
alleged  negligence  was  properly  submitted  to  the  jury  as  one 
of  fact ;  if  there  is  no  such  evidence,  the  defendant's  motion 
to  dismiss  the  complaint  should  have  been  granted.     Both  of 
the  opinions  below  assume  that  there  is  evidence  tending  to 
show  that  the  defendant,  or  his  servants,  placed  in  the  open 
lot  the  material  which  caused  the  plaintiff's  injuries.     As  we 
read  the  record,  it  is  not  only  barren  of  evidence  to  prove  this 
essential  part  of  the  plaintiff's  case,  but  it  shows  quite  conclu- 
sively that  the  material  in  question  was  not  deposited  in  the 
open  lot  by  the  defendant  or  his  servants.     As  stated,  the 
accident  happened   on  the   14th   day  of  September,  1900. 
The  uncontradicted  testimony  of  five  or  six  witnesses  for  the 
defendant  is  that,  from  June  30th  until  October  14th  of  that 
year,  the  gate  or   door   leading  from   defendant's  inclosed 
grounds   to   the   open   lot   was   locked   because  the   works 
were  shut  down.     The  key  to  the  gate  was  lost  about  July 
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1st  and  was  never  found,  so  that  in  October,  when  the  use 
of  the  gate  was  resumed,  a  new  padlock  was  put  on.  Dur- 
ing the  time  that  the  works  were  shut  down  this  gate  was 
further  secured  by  canvas  nailed  across  it  which  was  used 
as  a  sort  of  awning  for  the  men  who  worked  in  the  yard. 
The  defendant's  son,  and  every  one  of  the  employees,  testified 
positively  that  no  such  material,  as  above  described,  was 
thrown  or  deposited  in  the  open  lot  by  them  at  any  time.  As 
against  this  positive  testimony  the  plaintiff's  case,  upon  this 
point,  discloses  nothing  except  that  the  piece  of  material 
which  caused  the  injury  was  found  in  the  open  lot  by  the  two 
boys  Nesson  and  Woelfle,  and  'that  on  the  day  following  the 
accident  a  man  named  McDonald  found  two  handfuls  of  the 
same  material  in  the  open  lot  and  saw  a  piece  of  it  on  the 
roof  of  the  shed  within  the  inclosure.  The  gravamen  of  the 
charge  against  the  defendant  is  that  he,  or  his  servants,  negli- 
gently placed  in  the  open  lot  adjoining  his  inclosed  premises 
a  highly  explosive  and  dangerous  substance.  As  the  case 
comes  to  us  from  a  divided  court  the  question,  whether  there 
is  any  evidence  to  sustain  the  charge,  is  one  of  law  open  to 
review  in  this  court.  We  think  there  is  no  such  evidence. 
Negligence  must  be  proved.  It  cannot  be  presumed.  The 
plaintiff's  case  is  no  stronger  than  its  weakest  point.  It  fails 
just  where  the  plaintiff  seeks  to  connect  the  defendant  with 
the  accident  which  caused  the  injury  to  the  former.  As  we 
have  stated,  this  indispensable  part  of  plaintiff's  case  could 
have  been  established  only  in  one  of  two  ways;  either  by 
direct  evidence,  or  by  proof  of  facts  from  which  the  proper 
inferences  could  have  been  drawn.  It  is  not  claimed  that 
there  is  any  direct  evidence  upon  the  subject,  and  we  think 
there  was  no  indirect  evidence  from  which  the  jury  had  the 
right  to  draw  the  inference  that  the  material  which  injured 
the  plaintiff  was  deposited  in  the  open  lot  by  the  defendant 
or  his  servants.  Plaintiff's  evidence  was  as  consistent  with 
the  absence  as  with  the  existence  of  defendant's  negligence 
and  it  was  error,  therefore,  to  submit  that  question  to  the 
jury.    (Baulec  v.  JT.  Y.  <&  IT.  R.  R.  Co.,  59  N.  Y.  357 :  Rup- 
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pert  v.  Brooklyn  Heights  R.  R.  Co.y  154  N.  Y.  94.)  In  view 
of  this  failure  of  proof,  we  need  not  discuss  the  other  legal 
questions  which  would  be  pertinent  if  the  defendant's  con- 
nection with  the  accident  had  been  satisfactorily  established. 

The  judgment  below  should  be  reversed  and  a  new  trial 
granted,  with  costs  to  abide  the  event. 

Parker,  Ch.  J.,  Gray,  O'Brien,  Haioht,  Martin  and 
Vann,  JJ.,  concur. 

Judgment  reversed,  etc. 


Mat  Thorne  Brantingham,  Respondent,  v.  Eunice  E.  Huff, 
Individually  and  as  Executrix  of  Joseph  Thorne, 
Deceased,  Appellant,  Impleaded  with  Others. 

Evidence  — Parol  Evidence  Inadmissible  to  Vary  a  Complete 
Written  Instrument.  An  indenture  of  adoption  executed  under  seal 
on  the  21st  day  of  December,  1863,  by  the  adopting  parents,  the  mother, 
and  a  superintendent  of  the  poor  in  behalf  of  the  child,  upon  which  was 
indorsed  the  consent  and  approval  of  the  board  of  commissioners  of  public 
charities  and  corrections  of  the  city  of  New  York,  by  which  the  child  was 
adopted  for  sixteen  years  and  one  month,  containing  provisions  pointing 
out  the  duties  of  the  child  and  the  adopting  parents,  each  to  the  other, 
and  an  agreement  to  cause  her  to  be  instructed  in  reading,  writing  and 
arithmetic,  in  the  trade  and  mystery  of  housekeeping  and  of  plain  sewing 
and  to  provide  her  with  sufficient  meat,  drink,  apparel,  mending,  lodging 
and  washing,  together  with  all  necessary  and  proper  medical  attendance 
and  nursing  and  the  utensils  to  keep  her  healthy  and  cleanly,  and  upon  the 
expiration  of  the  term,  viz.,  upon  her  arrival  at  the  age  of  eighteen  years, 
to  give  her  a  new  Bible  and  a  new  suit  of  clothing  in  addition  to  her  old 
ones  in  wear,  and  to  report  to  the  commissioner  once  in  each  year  the 
character  and  condition  of  the  girl,  with  a  covenant  of  faithful  perform- 
ance, cannot  be  varied  and  enlarged  by  evidence  of  a  verbal  agreement 
made  by  the  adopting  father  at  or  before  the  execution  of  the  instrument 
to  the  effect  that  he  would  make  the  child  his  heir  at  law  and  next  of  kin 
and  upon  his  death  would  give  her  his  property. 

Brantingham  v.  Huff,  67  App.  Div.  621,  reversed. 

(Argued  May  17,  1902;  decided  March  6,  1903.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
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December  28,  1901,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term. 
The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

David  B.  Hill,  W.  P.  Prentice  and  R.  K.  Prentice  for 
appellant.  The  written  agreement  of  December  21,  1863, 
known  as  the  indenture,  controls  the  rights  ar.d  obligations  of 
the  plaintiff  and  her  mother  on  the  one  hand  and  of  the 
deceased  on  the  other  hand,  and  parol  evidence  was  not  admis- 
sible to  contradict,  enlarge  or  vary  its  terms  and  provisions. 
(Stowell  v.  G.  Ins.  Co.,  163  N.  Y.  298 ;  Trustees,  etc.,  v. 
Lynch,  70  N.  Y.  440 ;  Hall  v.  Beston,  26  App.  Div.  105  ; 
Witty  v.  Matthews,  52  N.  Y.  512 ;  Mayor  v.  Price,  5  Sandf. 
542 ;  Kahus  v.  Frost,  18  J.  &  S.  72 :  Vilas  v.  McBride,  62 
Hun,  324 ;  Thomas  v.  Scutt,  127  N.  Y.  133 ;  House  v.  Walch, 
144  N.  Y.  418;  Engelhorn  v.  Reitlinger,  122  N.  Y.  76.) 
The  trial  court  committed  a  reversible  error  in  admitting  the 
testimony  of  the  plaintiff's  mother,  who  was  an  incompetent 
witness  under  section  829  of  the  Code  of  Civil  Procedure. 
(O'Brien  v.  Wilier,  140  N.  Y.  281 ;  Dutton  v.  Poole,  2  Lev. 
210;  Matter  of  Dunham,  121  N.  Y.  575;  Matter  of  R.  A. 
Co.,  L.  R.  [25  Ch.  Div.]  104 ;  Matter  of  K  R  Co.,  L.  R.  [16 
Ch.  Div.]  125;  Durnheer  v.  Rau,  135  N.  Y.  217;  Buchanan 
v.  Tilden,  158  N.  Y.  109 ;  Godine  v.  Kidd,  64  Hun,  585 ; 
Erwin  v.  Erwin,  54  Hun,  166 ;  Winne  v.  Winne,  166  N".  Y. 
263.) 

Alexander  Thain  and  Burton  Thompson  Beach  for 
respondent.  The  terms  of  the  written  indenture,  although 
apparently  terminating  the  relations  between  the  parties 
when  the  plaintiff  arrived  at  the  age  of  eighteen  years, 
worked  no  abrogation  of  such  rights  and  duties  towards  each 
other  as  were  not  defined  in  the  written  instrument.  {Sim- 
mons v.  BurreU,  8  Misc.  Rep.  388.)  Respondent's  mother 
wa6  a  competent  witness  on  her  behalf  as  to  the  terms  of  the 
agreement  made   with   Mr.  Thorne.     (Healy  v.  Healy,  55 
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Haight,  J.  This  action  was  brought  to  compel  the  specific 
performance  of  a  contract  alleged  to  have  been  made  by 
Joseph  Thorne  and  his  wife,  with  one  Mary  Lillie  Lee,  the 
mother  of  the  plaintiff,  in  the  city  of  New  York  on  the  21st 
day  of  December,  1863,  for  the  adoption  by  said  Thorne  and 
wife  of  the  plaintiff,  who  was  then  an  infant  of  the  age  of  one 
year  and  eleven  months. 

The  complaint  alleges  that  Thorne  and  his  wife  agreed  to 
consider  the  plaintiff  as  their  heir  at  law  and  next  of  kin,  and 
that  at  their  death  she  should  have  such  property  as  they 
might  then  have  to  dispose  of ;  that  thereupon  a  written  con- 
tract of  adoption  was  drawn  and  executed  between  the  mother 
of  the  plaintiff,  Thorne  and  his  wife,  and  one  George  Kellock, 
superintendent  of  the  poor,  who  signed  for  and  on  behalf  of 
the  infant,  the  plaintiff  herein,  with  the  consent  and  approval 
of  the  board  of  charities  and  correction  indorsed  thereon. 
Performance  of  this  contract  is  alleged  on  behalf  of  the  plain- 
tiff; and  further  that  Joseph  Thorne  died  in  April,  1897, 
leaving  a  last  will  and  testament,  executed  on  the  23d  day  of 
July,  1896,  which  had  been  duly  admitted  to  probate,  in 
which  he  devised  all  of  his  real  estate  to  his  nieces,  Bessie 
Louise  and  Martha  Jackson,  and  bequeathed  a  legacy  of 
$1,000.00  to  his  friend  Dr.  Willard  Parker  Beach,  and  all  of 
the  residue  and  remainder  of  his  estate  to  the  defendant, 
Eunice  Eleanor  Huff,  appointing  her  and  his  friend  Beach 
executrix  and  executor  of  his  will. 

The  complaint  further  alleges  that  the  said  Joseph  Thorne 
formed  the  acquaintance  of  the  defendant  Eunice  E.  Huff  in 
May,  1895,  and  that  shortly  thereafter  he  became  of  unsound 
mind,  and  so  continued  until  the  time  of  his  death ;  that  the 
defendant  Huff  acquired  an  improper  influence  over  him, 
separated  him  from  his  wife,  and  would  not  permit  him  to  be 
visited  by  the  plaintiff  or  his  friends,  and  that  said  Huff  pro- 
cured him  to  purchase  and  deed  to  her  two  parcels  of  real 
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estate  specifically  described,  and  to  give  to  her  the  custody  of 
his  personal  property  amounting  to  "  several  hundred  thousand 
dollars,"  and  to  bequeath  the  same  to  her  by  his  last  will  and 
testament.  It  is  alleged  that  this  was  done  in  fraud  of  the 
plaintiffs  rights,  under  her  contract. 

The  trial  court  in  its  decision  confirmed  the  devise  of  the 
real  estate  by  Thorne  to  his  nieces  and  of  the  legacy  of 
$1,000.00  given  to  Beach,  but  held  that  the  bequest  of  the 
personal  property  to  the  defendant  Huff,  as  well  as  the  con- 
veyance of  the  two  parcels  of  real  estate  mentioned,  was 
void ;  and  judgment  was  ordered  to  be  entered  against  her 
requiring  her  to  convey  and  turn  over  such  real  estate, 
together  with  the  personal  property  of  Thorne,  to  the  plain- 
tiff, who,  under  the  contract,  was  entitled  thereto.  It  appears 
that  Mrs.  Thorne  died  before  her  husband,  Joseph  Thorne, 
and  that  he  had  no  children  or  heirs  at  law  other  than  the 
nieces  already  referred  to.  Upon  the  trial  of  the  action  the 
plaintiff,  in  order  to  establish  her  cause  of  action,  read  in  evi- 
dence the  deposition  of  her  mother,  which  she  had  procured 
to  be  taken  upon  commission  in  London,  England,  in  which 
it  appears  that  at  the  time  the  plaintiff  was  adopted  by  the 
ThorneB  in  1863,  the  mother  was  living  in  New  York  and  was 
sick  and  without  means ;  that  while  in  this  condition  she  was 
visited  by  Mr.  and  Mrs.  Thorne.  She,  then  lying  ill  in  bed,  and 
in  the  presence  of  Dr.  Beach  who  was  then  attending  upon  her, 
states  that  the  following  conversation  took  place :  "  I  said  to 
them,  you  seem  to  be  very  nice  people  but  you  are  only  work- 
>         ing  people,  and  I  would  rather  have  people  in  a  better  posi- 

\tion  to  bring  up  the  child.  Dr.  Beach  thereupon  said,  I 
might  rest  quite  contented  that  Mr.  Thorne  was  much  better 
off  than  I  had  any  idea  of,  and  that  they  were  very  estimable 
people,  although  he  said  Mr.  Thorne  was  not  a  member  of  the 
*  Episcopal  church.  Then  Mr.  Thorne  said,  'you  will  find  that 
May  will  be  well  taken  care  of  in  every  possible  way.  She 
will  have  everything  that  is  ours,  and  should  I  die  first,  I  will 
see  that  May  is  left  well  off.  We  have  no  children  of  our 
own  and  no  relations  to  leave  my  money  to  and  she  will  be 
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exactly  treated  in  every  way  as  if  she  were  our  own  child.' 
Mrs.  Thorne  acquiesced  exactly  in  everything  her  husband 
said.  *  *  *  She  did  not  say  much.  She  was  a  very 
silent  woman,  a  woman  of  very  few  words.  After  hearing 
what  they  had  said,  and  on  Dr.  Beach's  recommendation,  I 
told  the  Thornes  that  they  might  have  May,  who  was  incor- 
rectly styled  in  this  and  other  interrogatives  as  Mary.  When 
I  had  given  my  verbal  consent,  Dr.  Beach  said  that  there 
would  have  to  be  a  legal  paper  drawn  up  and  signed  by  all 
parties  concerned.  Then  Mr.  and  Mrs.  Thorne  and  Dr. 
Beach  went  away." 

In  answer  to  cross  interrogatory  she  further  states  that  she 
signed  the  indenture,  under  which  Thorne  and  his  wife 
adopted  May,  and  thinks  that  it  was  witnessed  by  Dr.  Beach 
and  that  it  was  executed  some  days  after  the  conversation 
alluded  to.  She  does  not  remember  that  George  Kellock  nor 
Simeon  Draper  were  present  at  the  interview.  Before  reading 
the  deposition  above  quoted,  the  defendant  objected  to  it  as 
incompetent  under  the  Code,  as  relating  to  the  transaction 
between  the  witness  and  the  testator  and  as  generally  incom- 
petent and  irrevelant.  This  objection  was  overruled  and  an 
exception  was  taken  by  the  defendant.  After  it  was  read  the 
defendant  moved  to  strike  out  the  entire  answer,  it  being 
apparent  that  it  was  but  a  preliminary  verbal  agreement  fol- 
lowed by  a  complete  written  agreement  which  embodied  the 
understanding  between  the  parties.  This  motion  was  denied 
and  an  exception  taken.  A  motion  was  also  made  to  strike 
out  of  the  answer  the  following  words :  "  She  will  have  every- 
thing that  is  ours,  and  should  I  die  first,  I  will  see  that  May  is 
left  well  off,"  as  not  being  within  the  allegations  of  the  com- 
plaint. This  motion  was  denied  and  an  exception  also 
taken. 

The  indenture  or  contract  alluded  to  in  the  deposition 
appears  to  have  been  drawn  on  a  printed  form  or  blank  in  use 
by  the  commissioners  of  charities  by  the  filling  in  of  the 
names  and  dates,  etc.,  in  the  blank  spaces  left  therefor.  It 
contained  provisions  by  which  May  Lee,  aged  one  year  and 
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eleven  months,  was  adopted  by  Joseph  Thome  and  Elizabeth, 
his  wife,  who  resided  at  No.  40  Fifth  street  in  the  city  of 
New  York  for  the  period  of  sixteen  years  and  one  month 
next  ensuing,  thus  making  the  child  eighteen  years  of  age. 
It  contained  provisions  pointing  out  the  child's  duty  to  the 
Thornes,  and  also  other  provisions  prescribing  the  duty  of  the 
Thornes  to  the  child  ;  in  which  they  undertook  and  agreed  to 
cause  her  to  be  instructed  in  reading,  writing  and  arithmetic, 
and  also  in  the  trade  and  mystery  of  housekeeping  and  of 
plain  sewing,  and  to  provide  her  with  sufficient  meat,  drink, 
apparel,  mending,  lodging  and  washing;  together  with  all 
necessary  and  proper  medical  attendance  and  nursing,  and  the 
utensils  and  articles  required  to  keep  her  healthy  and  cleanly  ; 
and  upon  the  expiration  of  the  term,  that  is,  upon  her  arrival 
at  the  age  of  eighteen  years,  Thome  was  to  give  her  a  new 
Bible  and  a  new  suit  of  clothing  in  addition  to  her  old  ones  in 
wear.  He  further  agreed  to  report '  to  the  commissioner  of 
public  charities  and  correction,  once  in  each  year,  the  char- 
acter and  condition  of  the  girl.  It  further  contained  a  cove- 
nant of  faithful  performance,  and  was  executed  on  the  21st 
day  of  December,  1863,  under  seal,  by  May  Lillie  Lee,  Joseph 
Thorne,  Elizabeth  Thorne  and  George  Kellock,  superintend- 
ent of  the  poor,  for  May  Lee,  and  witnessed  by  H.  W.  Bos- 
well.  Upon  this  instrument,  under  date  of  New  York, 
December  23d,  1863,  was  indorsed  the  consent  and  approval 
of  the  board  of  commissioners  of  public  charities  and  cor- 
rection, signed  by  S.  Draper,  president,  and  attested  by  Isaac 
Bell,  secretary. 

Numerous  questions  have  been  raised  and  discussed  upon 
the  argument  of  this  appeal,  but  in  our  consideration  of 
the  case  we  shall  limit  our  discussion  to  the  competency  of 
the  oral  evidence  of  the  plaintiff's  mother,  under  which  the 
plaintiff  claims  to  have  established  the  contract  alleged  in  the 
complaint. 

Under  the  Laws  of  1873,  chapter  830,  provisions  were  made 
for  the  adoption  of  minors  by  adult  persons  under  which  the 
child  became  entitled  to  all  of  the  rights  and  subject  to  all  of 
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the  duties  of  the  relation  of  parent  and  child,  except  the 
right  of  inheritance.  But,  subsequently,  under  the  Laws  of 
1887,  chapter  703,  this  provision  was  amended  so  as  to  confer 
upon  children  thereafter  adopted  the  right  of  inheritance. 
These  provisions  remained  in  force  until  the  enactment  of  the 
Domestic  Relation  Law,  chapter  272,  Laws  1896,  sections  60 
to  68.  It  is  thus  apparent  that  the  contract  of  adoption  did 
not  operate  to  give  to  the  plaintiff  the  right  of  inheritance  of 
the  property  of  which  her  foster  parents  died  possessed. 
(Matter  of  Thorne,  155  N.  Y.  140.)  The  plaintiffs  right, 
therefore,  to  recover  in  this  action  must  rest  upon  the  alleged 
oral  contract.  The  contract  as  found  by  the  trial  court  is 
that  Joseph  Thorne  "  at  the  time  and  place  in  the  complaint 
stated,  made  an  agreement  with  the  widowed  mother  of  the 
plaintiff  and  for  the  benefit  of  the  plaintiff,  then  an  infant, 
whereby  said  Joseph  Thorne  undertook  and  agreed  upon 
sufficient  consideration  to  devise  and  bequeath  all  his  real  and 
personal  property  to  the  plaintiff."  Assuming  this  to  be  the 
contract,  as  we  must  under  the  unanimous  affirmance  of  the 
Appellate  Division,  we  find  the  trial  court  disregarding  it  by 
confirming  the  devise  under  the  will  of  the  real  estate  to  the 
testator's  nieces,  and  also  of  the  bequest  of  the  $1,000.00  to 
his  friend  Beach.  In  order  to  confirm  these  dispositions  of 
his  property  the  trial  court  must  have  been  satisfied  that  he 
was  at  the  time  sane  and  possessed  of  sufficient  capacity  to 
make  a  will. 

As  we  have  seen,  the  contract  was  made  on  the  21st  day  of 
December,  1863,  over  thirty-nine  years  ago.  The  plaintiffs 
mother  is  the  sole  person  who  has  given  us  an  account  of  that 
transaction.  And  what  is  that  account  ?  She  testified  that  Mr. 
Thorne  said,  "  you  will  find  that  May  will  be  well  taken  care 
of  in  every  possible  way."  That  expression  undoubtedly 
referred  to  her  care  and  maintenance  during  the  time  that 
they  were  bringing  her  up  to  the  period  of  eighteen  years  of 
age.  Then  follows  the  statement,  "  she  will  have  everything 
that  is  ours."  This  statement  evidently  referred  to  the  same 
period  of  time  during  their  joint  lives  in  which  she  was  to 
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have  the  nee  of  everything  that  they  had  for  use  in  their 
family.  Then  lie  is  claimed  to  have  said,  "  should  I  die  first, 
1  will  see  that  May  is  left  well  off.  We  have  no  children  of 
our  own  and  no  relations  to  leave  my  money  to,  and  she  will 
be  treated  in  every  way  as  if  she  were  our  own  child."  The 
trial  court  has  made  no  finding  as  to  whether  or  not  the  plain- 
tiff was  left  well  off.  Thorne  had  built  her  a  house  and  Mrs. 
Thorne  had  remembered  her  in  her  will,  but  as  to  the  extent 
that  she  had  been  provided  for  we  are  not  advised.  The 
statement  of  Thorne  to  the  effect  that  he  had  no  relations  was 
not  strictly  true,  for  it  appears  that  he  did  have  nieces.  His 
statement  to  the  effect  that  she  would  be  treated  in  every 
way  as  if  she  were  his  own  child  does  not  necessarily  import  a 
promise  to  devise  all  of  his  real  estate  and  personal  property 
to  her,  for  a  parent  may  in  the  exercise  of  his  judgment,  by 
last  will  and  testament,  cut  off  his  own  child  and  deprive  him 
of  the  right  to  inherit  any  part  of  his  estate. 

Again,  we  have  the  written  contract  executed  after  the  con- 
versation took  place  as  detailed  by  the  mother,  drawn  in  pursu- 
ance of  the  statement  of  Dr.  Beach  made  after  the  oral  arrange- 
ment testified  to,  to  the  effect  that  "  there  would  have  to  be  a 
legal  paper  drawn  up  and  signed  by  all  the  parties  concerned." 
This  paper  limits  the  time  during  which  the  relation  between 
the  Thornes  and  the  plaintiff  was  to  continue  to  the  period  of 
sixteen  years  and  one  month,  that  being  the  time  that  she  would 
arrive  at  the  age  of  eighteen  years.  It  did  not  continue  their 
relations  longer.  The  duties  of  Thorne  to  the  child  are  fully 
specified,  including  what  should  be  given  to  her  upon  her 
arrival  at  that  age.  It  appears  to  be  full  and  complete,  and 
when  we  recall  the  statement  of  Dr.  Beach,  immediately  fol- 
lowing the  oral  agreement,  it  would  seem  that  the  parties 
must  have  intended  to  have  incorporated  in  the  written  docu- 
ment the  agreement  made.  We  have  thus  analyzed  the  testi- 
mony of  the  plaintiffs  mother  and  called  attention  to  the 
contract  for  the  purpose  of  showing  that  the  case  is  brought 
within  the  rule  of  law,  which,  we  think,  it  is  our  duty  to 
invoke  in  this  case,  and  that  is,  thq,t  the  oral  agreement  testi- 
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lied  to  by  the  mother  must  be  deemed  merged  in  the  written 
contract,  and,  so  far  as  her  evidence  tends  to  impeach,  change 
or  alter  that  instrument,  it  was  incompetent. 

The  cases  chiefly  relied  upon  by  the  plaintiff  in  the  support 
of  her  contention  are  those  of  Winne  v.  Winne  (166  N.  Y. 
263)  and  Healy  v.  Healy  (166  K  Y.  624).  In  the  Winne 
case  the  agreement  to  make  the  child  a  sole  heir  and  to  give 
him  all  the  property  was  embraced  in  a  written  contract.  In 
the  Healy  case  there  was  no  written  contract,  but  in  that  case 
we  were  precluded  from  a  review  of  the  evidence  by  reason 
of  the  unanimous  affirmance  of  the  judgment  by  the  Appel- 
late Division.  It  was  affirmed  in  this  court  upon  the  opinion 
delivered  in  the  Winne  case,  and  in  that  case  Martin,  J.,  con- 
cludes his  opinion  for  affirmance  of  the  judgment,  under  the 
peculiar  circumstances  of  that  case,  by  remarking,  "  Yet,  it 
must  not  be  regarded  as  an  authority  for  maintaining  such  an 
action  under  different  circumstances  or  upon  other  proof." 
It  will  readily  be  seen  that  these  cases  have  no  bearing  upon 
the  legal  question  now  presented.  In  neither  of  those  cases 
was  there  an  oral  agreement  which  could  be  merged  into  a 
written  agreement,  or  an  oral  agreement  that  attempted  to 
vary  the  terms  of  the  written  agreement. 

We  now  have  a  case  raised  under  different  circumstances 
and  based  upon  other  proof  than  that  under  which  the  Winne 
case  was  disposed  of.  In  the  face  of  the  instrument  by  which 
the  mother  surrendered  the  custody  and  control  of  the  plain- 
tiff for  a  limited  period  only,  and  Thorne  undertook  to  adopt 
her  and  take  care  of  her  for  such  period,  evidence  was  admit- 
ted of  a  verbal  agreement  made  at  or  before  the  execution  of 
the  contract  under  which  Thorne  is  claimed  to  have  agreed  to 
make  the  child  his  heir  at  law  and  next  of  kin,  and  upon  his 
death  to  give  her  such  property  as  he  had  to  dispose  of.  The 
effect  of  this  was  to  enlarge  the  obligation  of  Thorne  from 
that  undertaken  by  him  in  the  written  agreement,  and  to  give 
to  the  mother  the  right  to  reclaim  her  child  on  her  arrival  at 
the  age  of  eighteen  years,  and  before  she  had  reached  her 
majority.    This,  we  think,  cannot  be  sanctioned. 
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In  order  to  bring  a  case  within  the  rule  permitting  parol 
evidence  to  complete  a  written  agreement,  it  is  essential  that 
the  writing  must  appear  upon  inspection  to  be  an  incomplete 
contract,  and  the  parol  evidence  mnst  be  consistent  with  and 
not  contradictory  thereof.  But  when  the  written  instrument 
upon  its  face  appears  to  be  complete,  containing  mutual  obli- 
gations to  be  performed  by  the  parties,  parol  evidence  is  inad- 
missible to  vary  its  provisions.  This  we  deem  to  be  the  settled 
rule  of  this  court  as  to  the  question  involved  in  this  case. 
This  was  the  effect  of  our  decision  in  the  case  of  Thomas  v. 
Scutt  (127  N.  Y.  133),  in  which  the  cases  upon  the  subject 
were  very  fully  collected  and  discussed.  Since  then  the  rule 
has  been  repeated  and  adhered  to  in  House  v.  Walch  (144  N. 
Y.  418) ;  Case  v.  Phoenix  Bridge  Co.  (134  N.  Y.  78) ;  StoweU 
v.  Greenwich  Insurance  Co.  (163  N.  Y.  298),  and  Dady  v. 
O'Rourke  (172  N.  Y.  447). 

We  consequently  conclude  that  the  testimony  given  by  the 
mother  of  the  plaintiff  tending  to  enlarge  and  vary  the  con- 
tract was  improperly  received  in  evidence,  and  that  the  judg- 
ment should  be  reversed  and  a  new  trial  ordered,  with  costs 
to  abide  the  final  award  of  costs. 

Babtlett,  J.  (dissenting).  In*  a  record  containing  nearly 
eight  hundred  pages  of  printed  testimony,  covering  over 
twenty-three  hundred  folios,  it  would  not  be  profitable  for  a 
single  dissenting  judge  to  attempt  anything  like  an  adequate 
presentation  of  the  case  as  argued  by  the  respondent  on  this 
appeal.  I  deem  it,  however,  proper  to  state,  as  briefly  as 
possible,  the  salient  points  presented  to  the  court. 

In  1863,  the  mother  of  this  plaintiff,  the  young  wife  of  a 
former  officer  in  the  English  army,  came  to  this  country  with 
her  husband,  who  left  her  with  a  daughter  less  than  two  years 
old,  in  the  city  of  New  York,  while  he  made  a  business  trip 
to  the  Pacific  coast.  The  husband  while  thus  engaged  met 
with  an  accidental  death,  leaving  his  widow  stranded  in  the 
city  of  New  York,  prostrated,  ill  and  penniless.  The  record 
discloses  that  she   was  in   charge   of  the   commissioners  of 
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charities  and  corrections  and  receiving  the  medical  attendance 
of  a  coroner. 

This  widow,  under  the  stress  of  these  circumstances,  parted 
witli  the  custody  of  her  infant  daughter,  under  an  agreement 
made  with  one  Joseph  Thorne,  the  wife  of  the  latter  being 
present  when  it  was  made.  It  appears  that  the  Thornes  were 
childless  and  anxious  to  adopt  this  infant  and  rear  her  as  their 
own  child. 

The  agreement  which  is  sought  to  be  specifically  performed 
in  this  action  by  the  adopted  child,  at  the  time  of  instituting 
this  suit  a  wife  and  mother,  was  made  in  the  sick  room  of  her 
mother  in  December,  1863.  According  to  the  testimony  of 
plaintiffs  mother,  a  portion  of  the  agreement  was  written 
and  a  part  thereof  was  verbal. 

It  appears  upon  the  face  of  the  indenture  of  adoption,  which 
is  the  written  portion  of  this  agreement  that  the  consent 
of  the  commissioners  of  charities  and  corrections  in  the  city 
of  New  York  was,  for  some  reason,  deemed  necessary,  as  it  is 
made  a  part  thereof.  This  indenture  was  drawn  up  on  the 
old-fashioned  apprenticeship  blank,  changed  to  suit  the  pur- 
poses of  the  occasion,  and  is  evidently  the  awkward  work  of 
laymen,  there  being  no  evidence  that  a  lawyer  was  present. 

In  the  instrument  this  girl  of  tender  birth  is  made  to  cove- 
nant that  she  will  not  absent  herself  day  nor  night  from  her 
parent'3  service  without  his  leave,  or  frequent  alehouses, 
taverns  or  playhouses,  and  in  all  things  behave  herself  as  a 
faithful  child  should  during  said  term.  The  parent  is  made 
to  covenant  that  he  will  teach  the  child  the  trade  and  mystery 
of  housekeeping  and  plain  sewing,  and  procure  and  provide 
for  her  sufficient  meat,  drink,  apparel,  etc. 

It  is  further  provided  that  when  the  child  reaches  the  age 
of  eighteen  years  6he  will  receive  a  new  Bible  and  a  new 
suit  of  clothes ;  and  in  the  meantime  there  was  to  bean  annual 
report  to  the  commissioners  of  public  charities  and  corrections 
as  to  the  character  and  condition  of  the  child. 

It  is  true  the  plain  tiffs  mother  testified  in  this  case  by 
deposition  taken  in  England,  where  she  then  resided,  nearly 
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thirty-five  years  after  this  agreement  was  made.  When  the 
reason  for  this  action,  begun  in  October,  1897,  is  explained, 
this  delay  will  appear  neither  unusual  nor  suspicions.  The 
record  discloses  that  the  mother  and  daughter  exchanged  let- 
ters during  the  intervening  years. 

We  have  here  findings  of  the  trial  court,  unanimously 
affirmed  by  the  Appellate  Division,  which  fix,  for  the?  pur- 
poses of  this  appeal,  the  terms  of  this  agreement. 

The  trial  court  found  that  Joseph  Thome  undertook  and 
agreed,  upon  sufficient  consideration,  to  devise  and  bequeath 
all  his  real  and  personal  property  to  the  plaintiff ;  that  he 
neglected  so  to  do,  in  that  by  his  last  will  and  testament  he 
left  nothing  to  this  plaintiff. 

The  majority  of  the  court  rest  their  decision  upon  the 
technical  objection  and  exception  of  the  appellant  to  the 
introduction  of  parol  evidence,  on  the  ground  that  the  dis- 
cussion of  the  parties  at  the  date  of  the  agreement,  made  at 
the  bedside  of  the  plaintiff's  mother,  resulted  only  in  the  exe- 
cution of  the  indenture  already  referred  to,  and  that  such 
evidence  could  not  be  received  to  contradict  or  vary  its  terms. 

Any  examination  of  the  sufficiency  of  the  pai:ol  evidence, 
to  establish  the  agreement  found  by  the  trial  court,  is  for- 
bidden by  the  unanimous  decision. 

The  story  told  by  the  mother  of  the  plaintiff  in  stating  the 
terms  of  the  agreement  actually  made,  according  to  the  find- 
ings of  the  trial  court,  has  received  a  practical  construction 
by  the  acts  of  the  parties  extending  over  a  period  of  about 
thirty  years. 

Joseph  Thome,  when  this  plaintiff  was  about  nine  years  of 
age,  made  a  will  in  which  he  left  her  all  his  property,  and 
between  that  date  and  1892  he,  by  several  testamentary  acts, 
provided  for  her  amply. 

When  the  plaintiff  was  about  seventeen  years  of  age,  she 
contracted  a  marriage,  which  was  opposed  by  the  Thornes 
only  upon  the  ground  of  her  extreme  youth.  For  a  short 
time  after  this  marriage  there  was  a  slight  estrangement 
between  the  Thornes  and  their  adopted  daughter,  but  at  the 
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end  of  that  period  Joseph  Thome  erected  a  house  on  a  part 
of  the  lot  on  which  his  own  mansion  stood,  with  no  interven- 
ing fence,  and  invited  the  plaintiff  with  her  hnsband  and 
child  to  occupy  it,  which  they  did,  and  from  that  time  until 
the  year  1892  the  plaintiff  was  treated  with  all  the  considera- 
tion which  had  been  extended  to  her  in  the  past. 

An  imposing  array  of  facts  corroborates  the  agreement,  as 
testified  to  by  the  plaintiff's  mother,  and  we  are,  therefore, 
brought  to  the  legal  question  whether  the  indenture,  to  which 
reference  has  already  been  made,  was  the  sole  result  of  the 
convention  of  the  parties,  held  at  the  bedside  of  the  plaintiffs 
mother  in  December,  1863. 

The  familiar  rule  of  law  is  pointed  out  in  the  prevailing 
opinion,  that  where  a  written  agreement  is  obviously  incom- 
plete and  the  parol  evidence  offered  is  consistent  therewith,  and 
not  contradictory  thereof,  it  may  be  introduced.  It  is  argued 
that  to  sustain  the  agreement  as  found  violates  this  rule. 

In  order  to  determine  whether  parol  evidence  is  competent 
to  help  out  a  written  instrument,  which  is  alleged  on  the  one 
hand  to  embody  the  entire  contract,  and  on  the  other  to  be 
only  a  portion  of  it,  it  is  always  necessary  to  examine  the  sur- 
rounding circumstances  at  the  time  of  its  execution. 

In  view  of  the  facts  in  this  case  already  narrated,  and 
which  cannot  now  be  controverted  by  reason  of  the  unanimous 
decision  of  the  Appellate  Division,  it  appears  that  the  very 
obvious  reason  for  the  execution  of  this  crude  indenture  was 
to  secure  the  consent  of  the  commissioners  of  charities  and 
corrections,  under  whose  care  plaintiff's  mother  and  child  in 
their  hour  of  distress  found  themselves. 

To  say  that  this  mother,  who  was  parting  with  the  custody 
of  this  daughter  for  all  time,  rested  satisfied  with  the  pro- 
visions made  for  her  by  this  indenture,  approaches  the  absurd. 
Thirty  years  of  practical  contruction  demonstrates  that  this 
agreement  was  largely  verbal,  as  the  mother  testifies,  and 
made  provisions  for  the  child  that  bore  ample  fruit  in  after 
years. 

The  consent  of  the  commissioners  of  charities  and  oorreo- 
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tions,  which  is  a  part  of  the  indenture,  renders  it  clear  upon 
the  face  thereof  that  it  is  incomplete  and  that  the  other  terms 
Of  the  agreement,  resting  in  parol,  were  not  inconsistent  with 
it,  but  tend  to  reveal  the  exact  situation  at  the  time  the  agree- 
ment was  made.  I  have  already  6tated  that  the  reason  is 
clearly  disclosed  in  the  record  why  the  mother  of  the  plaintiff 
testified  to  this  agreement  so  many  years  after  it  was  made. 

I  do  not  feel  justified  in  this  dissenting  memorandum  to 
deal  in  detail  with  the  facts  that  rendered  the  last  five  years 
of  the  lives  of  Joseph  Thome  and  wife  a  pathetic  tragedy. 
In  October,  1892,  the  sole  appellant  in  this  court  entered  the 
life  of  Joseph  Thome.  From  that  hour  she  seemed  to  have 
dominated  him,  and  his  subsequent  actions  disclose  complete 
infatuation.  The  appellant,  at  the  time  this  acquaintance 
began,  resided  in  the  city  of  New  York,  but  in  about  four 
months  after  October,  1892,  Joseph  Thorne,  who  resided  on 
Staten  Island,  bought  a  house  in  the  vicinity  of  his  own  for 
the  sum  of  six  thousand  dollars,  and  placed  the  title  in  the 
appellant,  who  shortly  thereafter  moved  into  the  same  with 
her  husband,  the  latter  being  employed  in  a  drygoods  store  in 
the  city  of  New  York  at  a  salary  of  eighteen  dollars  a  week. 
Shortly  thereafter  the  appellant  took  up  her  residence  in  the 
Thorne  mansion. 

In  the  year  1895  articles  of  separation  were  executed 
between  Joseph  Thorne  and  his  aged  wife,  he  giving  her 
$575.00  in  cash  and  an  allowance  of  twenty-five  dollars  per 
week  during  the  remainder  of  her  life,  although  his  estate  is 
valued  at  two  hundred  thousand  dollars. 

In  January,  1896,  Joseph  Thorne  purchased  a  house  in  Sing 
Sing,  N.  Y.,  for  twenty-two  thousand  five  hundred  dollars, 
putting  the  title  in  the  appellant.  The  latter,  with  her  hus- 
band, moved  at  once  into  this  new  house,  and  Joseph  Thorne 
went  with  them  and  remained  there  until  bis  death  in  the  fol- 
lowing year.  Mrs.  Thorne  sought  refuge  in  the  home  of  her 
adopted  daughter,  tlie  plaintiff,  and  remained  there  until  her 
death. 

During  the  year  1896  Joseph  Thorne  transierred  to  the 
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appellant  the  greater  part  of  a  valuable  personal  estate,  and 
also  executed  a  will,  in  which  she  was  the  principal  beneficiary. 
This  will  made  no  reference  to  the  plaintiff,  the  adopted  child 
of  the  testator. 

The  Thornes  were  not  destined  to  long  survive  this  wreck- 
ing of  the  old  home ;  the  wife  died  on  the  23rd  day  of  April, 
1S97,  and  her  husband  followed  her  to  the  grave  in  less  than 
thirty  days,  dying  at  the  house  of  the  appellant  in  Sing  Sing 
on  the  4th  day  of  May,  1897. 

This  action  was  begun  a  little  later,  in  October,  1897,  hav- 
ing for  its  object  the  specific  performance  of  the  agreement 
made  in  the  year  1803  by  plaintiff's  mother  for  her  benefit, 
and  to  recover  the  possession  of  real  and  personal  property,  of 
which  appellant  had  become  possessed,  in  the  manner  fully 
set  forth  in  the  findings  of  the  trial  court,  unanimously 
affirmed  by  the  Appellate  Division,  and  not  to  be  questioned 
here. 

The  trial  court  also  found  that  between  the  years  1892  and 
1897  the  appellant,  with  the  knowledge^  of  this  agreement 
and  with  the  intent  to  defraud  the  plaintiff  of  all  her  inter- 
ests therein  and  of  the  benefit  thereof,  and  by  the  use  of 
undue  influence,  fraudulently  exerted,  procured  the  said 
Joseph  Thorne,  in  his  lifetime,  to  transfer  and  deliver  over  to 
her,  without  consideration,  all  his  personal  property  and  cer- 
tain real  estate. 

On  the  findings  an  interlocutory  judgment  was  entered 
requiring  the  appellant  to  transfer  the  personal  property  and 
convey  the  real  estate  to  the  plaintiff.  A  referee  was  also 
appointed,  under  whose  supervision  and  directions  the  trans- 
fers and  conveyances  were  to  be  made,  and  referring  it  to  him 
to  ascertain  and  report  what  other  property  and  moneys  than 
those  specified  the  plaintiff  was  entitled  to  recover  from  the 
appellant  under  the  decision  of  the  court. 

It  should  be  remarked  that  certain  provisions  made  by 
Joseph  Thorne  in  his  last  will  and  testament  for  his  nieces 
and  a  legacy  to  a  friend  were  allowed  to  stand  by  the  judg- 
ments of  the  Special  Term  and  Appellate  Division. 
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It  appears  that  the  appellant  departed  the  jurisdiction  of 
the  court,  and  the  accounting  before  the  referee  under  the 
interlocutory  judgment  proceeded  without  her,  as  it  was 
impossible  to  secure  her  presence  at  the  various  hearings. 

It  will  thus  be  seen  that  the  issues  in  this  case  are  narrowed 
down  to  a  contest  between  the  adopted  daughter  of  the 
Thornes  and  this  appellant,  as  the  will  of  Joseph  Thorne  is 
carried  out  in  every  other  respect. 

The  appellant  stands  before  the  court  as  having  obtained 
this  property  without  consideration  by  fraud  and  undue  influ- 
ence and  with  the  intention  of  defeating  plaintiff  of  her  rights 
under  an  agreement  which  had  been  fully  recognized  by 
Joseph  Thorne  for  a  period  of  thirty  years. 

I  am  free  to  admit  that  in  a  contest  between  a  plaintiff,  in 
every  way  worthy,  and  a  defendant,  who  stands  thus  convicted 
by  findings  that  are  not  to  be  disturbed  on  this  appeal,  if 
the  well-settled  rules  of  law  render  it  impossible  for  the  court 
to  permit  a  recovery,  the  hardship  of  the  situation  ought  not 
to  bar  a  determination  consistent  with  legal  principles.  It  is 
because  I  believe  the  way  is  absolutely  clear  to  do  exact  jus- 
tice in  this  case  that  I  am  unable  to  agree  with  the  decision 
that  this  court  is  about  to  make. 

In  view  of  the  present  state  of  the  law,  it  is  no  longer  an 
open  question  as  to  the  enforceability  of  an  agreement  like 
the  one  at  bar. 

Much  has  been  said  as  to  the  propriety  of  the  courts  decree- 
ing specific  performance  of  agreements  resting  in  parol  evi- 
dence concerning  transactions  that  occurred  many  years  before 
the  trial.  It  is  sufficient  to  say  that  each  case  must  be  deter- 
mined on  its  peculiar  facts,  and  in  that  way  justice  will  be 
done.  (  Winne  v.  Winne,  166  N.  Y.  263  ;  Ilealy  v.  Ilealy, 
166  N.  Y.  624;  55  App.  Div.  315  ;  affirmed  in  this  court  on 
opinion  in  Winne  v.  Winne,  8up?%a.)  A  motion  for  reargu- 
ment  was  denied  in  the  Ilealy  Case  (167  N.  Y.  572). 

A  number  of  other  cases  might  be  cited  on  this  point,  but 
I  content  myself  with  the  latest  utterances  of  the  court. 

We  have  here  involved  no  rights  of  those  representing  the 
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testator's  blood,  and  the  case  presents  none  of  those  features 
which  have  led  judges  and  lawyers  to  question  the  propriety 
of  enforcing  agreements  like  the  one  now  under  consideration ; 
but  the  sole  bald  issue  is,  in  my  judgment,  whether  this 
daughter  of  the  Thornes'  adoption  shall  recover  property  to 
which  she  is  entitled  in  law  and  justice,  or  whether  the  appel- 
lant, with  full  knowledge  of  the  existing  agreement,  and  with 
fraud  and  undue  influence,  shall  wrest  it  from  her. 

I  vote  for  affirmance. 

Parker,  Ch.  J.,  Gray,  O'Brien  and  Vann,  JJ.,  concur 
with  Haight,  J. ;  Bartlett,  J.,  reads  dissenting  opinion  ; 
CrLLEN,  J.,  not  sitting. 

Judgment  reversed,  etc. 


John  P.  Kane  Company,  Appellant,  v.  Francis  S.  Kinney 
et  ai.,  Defendants ;  Clarence  L.  Smith  et  al.,  Appellants, 
and  Charles  N.  Talbot,  as  Assignee  of  Andrew  J.  Robin- 
son, Respondent. 

Mechanic's  Lien  —  Assignee  of  General  Contractor  for  Benefit 
of  Creditors  Takes  Title  to  Funds  Due  Assignor  Subject  to  Liens 
of  Sub-contractor  Furnishing  Work  and  Materials.  Under  a 
general  assignment  for  the  benefit  of  creditors  made  by  a  general  con- 
tractor, who  has  furnished  and  provided  labor  and  materials  for  and 
towards  the  erection  of  a  building,  for  which  moneys  are  due,  or  to 
become  due,  to  him,  the  assignee  takes  title  to  such  moneys  subject  to 
liens  filed  by  laborers,  mechanics,  materialmen  or  sub-contractors  subse- 
quent to  the  assignment  but  within  the  ninety  days  prescribed  by  statute. 
,    John  P.  Kane  Co.  v.  Kinney,  68  App.  Div.  168,  reversed. 

(Argued  February  28,  1903;  decided  March  6,  1003.) 

Cross-appeals  from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  first  judicial  department,  entered 
February  5,  1902,  upon  an  order  which  reversed  a  judgment 
of  Special  Term  sustaining  the  validity  of  a  mechanic's  lien 
against  property  of  the  defendant  Kinney  and  dismissed  the 
complaint. 
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The  nature  of  the  action  and  the  facts,  bo  far  as  material, 
are  stated  in  the  opinion. 

J.  Woolsey  Shepard  and  Joseph  McElroy,  Jr.,  for  plain- 
tiff, appellant.  The  lien  of  plaintiff  takes  precedence  over  a 
general  assignment  for  the  benefit  of  creditors,  although  the 
latter  was  executed  and  delivered  prior  to  the  filing  of  the 
lien,  but  not  filed  in  the  office  of  the  county  clerk,  wherein 
the  property  to  be  improved  was  situated,  until  after  the  filing 
of  plaintiff's  lien.  (JVoyes  v.  Barton,  29  Barb.  631 ;  Quinby 
v.  Sloan,  2  Abb.  Pr.  93 ;  Jackson  v.  Sloan,  2  Abb.  Pr.  104; 
Brill  v.  Tattle,  81  N.  Y.  454 ;  Lauer  v.  Dunn,  115  N.  Y. 
405 ;  Stevens  v.  Ogden,  130  N.  Y.  182 ;  Beardsley  v.  Cook, 
143  N.  Y.  143 ;  Bates  v.  S.  S.  Nat  Bank,  157  N.  Y.  322 ; 
A.  cfe  T  Co.  v.  Syme,  163  N.  Y.  54.)  A  notice  of  lien  filed 
within  the  time  prescribed  by  the  provisions  of  the  Mechanics' 
Lien  Law  takes  precedence  over  a  general  assignment  for  the 
benefit  of  creditors  antedating  it,  and  the  assignee  takes  title 
subject  to  the  lienor's  right  to  assert  his  lien  within  the  statu- 
tory time.  (Bishop  on  Insol.  Debtors,  §§  155,  339;  Van 
ffeusen  v.  Redcliff,  17  K.  Y.  580 ;  Sheldon  v.  Wickham,  161 
N.  Y.  500;  A.  S.  R.  Co.  v.  Fancher,  145  N.  Y.  552;  Bly- 
denburgh  v.  Thayer,  1  Keyes,  293 ;  Matter  of  Howe,  1  Paige, 
125 ;  Mandeville  v.  Reed,  13  Abb.  Pr.  173 ;  Matter  of  C. 
Mfg.  Co.,  15  Misc.  Rep.  588;  R.  II.  Co.  v.  City  of  New 
York,  27  Misc.  Rep.  450 ;  Henderson  v.  Sturgis,  1  Daly, 
336 ;  Smith  v.  Baily,  8  Daly,  128.)  The  Mechanics'  Lien 
Law,  being  a  remedial  statute,  should  be  construed  liberally 
and  with  a  view  rather  to  uphold  than  to  defeat  its  beneficial 
purpose.  {Matter  of  C.  Mfg.  Co.,  15  Misc.  Rep.  588  ;  Brace 
v.  City  of  QloversviUe,  167  N.  Y.  452 ;  Hudlers  v.  Golden, 
36  N.  Y.  446 ;  Allen  v.  Stevens,  161  N.  Y.  120 ;  Pinkerton 
v.  Lebeau,  54  N.  W.  Rep.  97 ;  Post  v.  Campbell,  83  N.  Y. 
279.) 

H.  B.  Closson  and  William  D.  Peck  for  Clarence  L. 
Smith,  appellant.     A    general    assignee  for  the   benefit  of 
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creditors  of  a  general  contractor  acquires  by  his  assignment 
no  rights  which  can  defeat  or  impair  the  superior  right  of  the 
sub-contractors  of  his  assignor  to  acquire  valid  liens  upon  the 
owner's  property  for  the  amount  due  or  to  become  due  under 
the  building  contract,  by  thereafter  filing  the  necessary  notice 
within  the  period  allowed  by  the  statute.  (H.  B.  Works  v. 
Booth,  161  N.  Y.  658 ;  Holmes  v.  McDowell,  15  Hun,  585 ; 
Myers  v.  Myers,  18  Misc.  Rep.  663 ;  Bates  v.  Wright,  23 
Wend.  335  ;  Brevoort  v.  Brevoort,  70  N.  Y.  136.) 

George  V.  Brower  for  William  C.  W.  Child,  appellant. 
Mechanics'  liens  filed  within  the  statutory  period  are  not  cut 
off  by  a  general  assignment  for  the  benefit  of  creditors  made 
and  recorded  before  liens  are  filed.  (R.  H.  Co.  v.  City  of 
New  York,  27  Misc.  Rep.  448  ;  Matter  of  C  Mfg.  Co.,  15 
Misc.  Rep.  588 ;  Mason  v.  Jones,  58  App.  Div.  231 ;  McMur- 
ray  v.  Hutcheson,  58  How.  Pr.  210 ;  Henderson  v.  Reid,  1 
Daly,  336 ;  Oates  v.  Haley,  1  Daly,  338 ;  Smith  v.  Baily,  8 
Daly,  128 ;  MandevMe  v.  Reed,  13  Abb.  Pr.  173 ;  Borsot  on 
Mechanics'  Lien,  TT  346,  347 ;  Bishop  on  Insol.  Debtors, 
f  277 ;  M.  S.  Co.  v.  Jones,  58  App.  Div.  231 ;  Conkite  v. 
Thompson,  1  E.  D.  Smith,  661.) 

Henry  de  Forest  Baldwin  and  Herbert  C.  Lakin  for 
respondent.  The  title  to  the  moneys  due  upon  Robinson's 
contract  with  the  owner  passed  absolutely  to  the  assignee 
upon  the  delivery  and  acceptance  of  the  assignment  on  March 
7,  1900.  (  Warner  v.  Jaffray,  96  N.  Y.  248  ;  Ryan  v.  Webb, 
39  Hun,  435  ;  Pancoast  v.  Spowers,  20  J.  &  S.  523  ;  NicoU 
v.  Spowers,  105  N.  Y.  1 ;  Bishop  on  Insolvent  Debtors,  116, 
118  ;  McMahon  v.  Sherman,  14  N.  Y.  S.  R.  637 ;  Lawrence 
v.  Davis,  3  McL.  177 ;  Ilalsey  v.  Whitney,  4  Mason,  206 ; 
Kellogg  v.  Slawson,  15  Barb.  56 ;  11  N.  Y.  302  ;  Rockwell 
v.  McGovem,  69  N.  Y.  294.)  A  laborer  or  materialman, 
who  has  filed  no  notice  of  lien,  has  no  preferential  right  to  be 
paid  out  of  moneys  due  or  to  become  due  the  contractor, 
{Bates  v.  S.  S.  Nat.  Bank,  157  N.  Y.  322-;  Brill  v.  Tutile, 
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81  K  Y.  454 ;  Lauer  v.  Dunn,  115  N.  Y.  405  ;  Stevens  v. 
Ogden,  130  N.  Y.  182 ;  Beardsley  v.  Cook,  143  N.  Y.  143  ; 
Mahoney  v.  J/b  TFoZter*,  3  App.  Div.  249  ;  Noyes  v.  Burton, 
29  Barb.  631 ;  Quimby  v.  £&wm,  2  Abb.  Pr.  93  ;  Jackso?i  v. 
£foan»  2  Abb.  Pr.  104 ;  McCorM*  v.  Herrman,  117  N.  Y.  297.) 

O'Brien,  J.  This  action  was  brought  to  foreclose  mechan- 
ics' liens  and  to  determine  the  priority  between  the  lienors 
and  the  general  assignee  of  the  contractor  for  the  benefit  of 
creditors.  It  appears  that  the  defendant  Kinney  entered  into 
a  written  contract  with  the  defendant  Robinson,  whereby  the 
latter  agreed  to  furnish  and  provide  all  the  labor  and  materials 
for  and  towards  the  erection  of  a  building  for  Kinney.  The 
defendant  Robinson,  the  general  contractor,  furnished  labor 
and  materials  for  the  building  to  the  amount  of  two  thousand 
five  hundred  and  twelve  dollars  and  forty-four  cents.  It 
appears  that  this  general  contractor  for  the  erection  of  the 
building  made  a  sub-contract  with  the  plaintiff,  whereby  the 
latter  agreed  to  furnish  certain  materials  for  use  yi  the  build- 
ing at  an  agreed  price,  and  the  materials  so  furnished  by  the 
plaintiff  amounted  to  six  hundred  and  sixty-five  dollars  and 
seventy  cents,  and  were  furnished  between  February  9th, 
1900,  and  March  7th,  1900.  Some  of  the  other  defendants, 
who  have  filed  liens,  had  similar  contracts  with  the  contractor 
for  furnishing  specific  materials.  The  lien  of  the  plaintiff 
was  filed  on  March  8th,  1900,  at  9  o'clock  in  the  forenoon ; 
the  lien  of  another  defendant  was  filed  on  the  same  day  at 
ten  minutes  past  9  o'clock  in  the  forenoon.  On  March  7th 
the  defendant  Robinson,  the  general  contractor,  executed  and 
delivered  to  the  defendant  Talbot  a  general  assignment  of  all 
his  property  for  the  benefit  of  his  creditors,  which  assignment 
was  filed  in  the  clerk's  office  on  March  8th,  1900,  at  ten  min- 
utes past  9  o'clock  in  the  forenoon.  It  will  be  seen,  there- 
fore, that  the  plaintiff's  lien  was  filed  ten  minutes  before  the 
general  assignment  for  the  benefit  of  creditors. 

The  general  question  of  law  which  is  involved  in  the  case 
is,  whether  a  voluntary  assignment  made  by  the  general  con- 


1903.]  John  P.  Kane  Co.  v.  Kinney.  73 

N.  Y.  Rep.]         Opinion  of  the  Court,  per  O'Brien,  J. 


tractor  for  the  benefit  of  all  his  creditors  takes  preference 
as  to  the  fund  due  from  the  owner  of  the  building  to  a 
mechanic's  lien  filed  by  the  subcontractor.  In  other  words, 
the  question  is  whether  the  assignee  for  the  benefit  of  credit- 
ors takes  the  fund  due  or  to  become  due  to  his  assignor  in 
preference  to  mechanics,  materialmen  or  sub-contractors  who 
have  performed  work  or  furnished  materials,  and  have  filed  a 
lien  for  the  same  within  the  statutory  period.  Although  it 
appears  that  the  plaintiff's  lien  was  filed  before  the  recording 
of  the  general  assignment  we  will  assume  for  all  the  purposes 
of  the  case  that  the  assignment  is  prior  in  point  of  time. 
Such  an  assignee  takes  the  property  of  his  assignor,  subject  to 
all  equities  and  liens  that  might  have  been  enforced  before 
the  assignment.  The  object  and  purpose  of  the  Mechanics' 
Lien  Law  was  to  protect  a  person  who,  with  the  consent  of 
the  owner  of  real  property,  enhanced  its  value  by  furnishing 
materials  or  performing  labor  in  its  improvement  by  giving 
him  an  interest  therein  to  the  extent  of  the  value  of  suph 
material  or  labor.  The  filing  of  the  notice  of  lien  is  the  statu- 
tory method  prescribed  by  which  the  party  entitled  thereto 
perfects  his  inchoate  right  to  that  interest.  That  is  the 
manner  and  mode  of  procedure  in  which  the  right  is  asserted. 
A  certain  time  is  allowed  in  which  the  lien  may  be  asserted  or 
lo6t.  During  that  time  there  is  a  preferential  statutory  right  in 
the  nature  of  an  unperfected  equitable  lien  in  favor  of  the 
laborer,  mechanic,  materialman  or  sub-contractor.  And  when 
a  notice  of  lien  is  filed  that  right  is  perfected.  But  until  the 
ninety  days  allowed  by  the  statute  within  which  the  lien  may 
be  filed  have  elapsed  the  right  cannot  be  defeated  by  the  vol- 
untary act  of  the  party  against  whom  it  might  be  asserted, 
such  as  a  general  assignment  for  the  benefit  of  creditors.  If 
such  were  the  effect  of  the  assignment  no  laborer  or  material- 
man's claim  would  be  secure,  and  the  beneficial  purpose  of 
the  statute  could  be  defeated  unless  a  lien  was  filed  at  the 
time  the  work  was  commenced  and  from  day  to  day  there- 
after. This,  however,  being  a  remedial  statute,  must  be  con- 
strued liberally  with  a  view  to  carry  out  its  intent  and  for  the 
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accomplishment  of  every  beneficial  purpose  contemplated. 
It  would,  therefore,  seem  to  be  a  very  reasonable  conclusion 
that  the  assignee  for  the  benefit  of  creditors  takes  the  title  to 
the  estate  of  his  assignor,  subject  to  the  right  of  any  lienor  to 
assert  his  lien  against  the  property  or  the  fund  within  the 
statutory  time,  that  is,  within  the  ninety  days. 

In  cases  of  a  contest  between  the  rights  of  a  lienor  and  a 
general  assignee  for  the  benefit  of  creditors,  the  circumstance 
that  the  fund  may  have  been  and  generally  is  earned  by  the 
labor  or  expenditure  of  the  person  filing  the  mechanic's  lien 
is  entitled  to  some  weight.  If,  in  such  cases,  the  fund  must 
be  awarded  to  the  assignee  instead  of  the  mechanic  or  material- 
man filing  the  lien  within  the  statutory  period,  the  statute  is 
not  very  liberally  construed  in  favor  of  the  lienor  and  the 
general  policy  of  the  statute  would  seem  to  be  defeated.  It 
seems  to  me  that  upon  principle  and  authority  it  should  be 
held  in  this  case  that  the  lien  of  the  plaintiff  is  prior  and 
superior  to  that  of  the  assignee.  It  has  been  so  held  in  this 
court  in  at  least  two  decisions  which  seem  to  be  unanimous. 
In  Mandeville  v.  Reed.  (13  Abb.  Pr.  173)  it  was  held  that  the 
claim  of  the  assignee  for  the  benefit  of  creditors  would  be 
postponed  to  the  lien  of  a  mechanic  or  materialman,  although 
these  liens  were  filed  long  subsequent  to  the  assignment,  but 
within  tho  statutory  period.  It  is  true  that  that  case  does  not 
seem  to  have  been  reported  in  the  regular  series  of  reports  con- 
taining the  decisions  of  this  court.  The  case,  however,  was 
decided  at  a  time  when  decisions  were  not  reported  with  the 
same  regularity  that  they  are  at  present,  but  it  does  not  detract 
from  the  force  or  authority  of  the  decision  to  say  that  it  was 
reported  in  a  book  outside  the  regular  series  of  reports.  The 
opinion  in  the  case  was  written  by  Judge  Jewett,  and  all  of 
his  associates  seem  to  have  concurred  with  him,  and  the  prin- 
ciples enunciated  in  the  opinion  seem  to  be  just  and  reason- 
able. It  was  held  that  the  prior  general  assignment  effected  no 
change,  whatever,  in  the  legal  relations  of  the  parties.  More- 
over, that  decision  was  cited  with  approval  in  a  comparatively 
recent  case  in  this  court  (91  N.  Y.  153,  168),  and  it  has  been 


1993.]  John  P.  Kane  Co.  v.  Kinney.  75 

N.  Y.  Rep.]         Opinion  of  the  Court,  per  O'Brien,  J. 

generally  followed  in  the  courts  of  original  jurisdiction  when 
the  question  was  involved.  (McMurray  v.  Hutcheson,  59 
How.  Pr.  210 ;  Oates  v.  Haley,  1  Daly,  338 ;  Henderson  v. 

Sturgis,  1  Daly,  336 ;  Smith  v.  Baily,  8  Daly,  128 ;  Head- 
ing Hardware  Co.  v.   City  of  Nexo   York,  27  Misc.  Rep. 

"448,  450;  Matter  of  Christie  Mfg.  Co.,  15  Misc.  Rep.  588; 
Murray  v.  Gerety,  25  Abb.  N.  C.  161.) 

In  the  very  recent  case  of  Havana  Bridge  Works  v.  Booth, 
where  the  question  was  involved,  the  learned  trial  judge  held 
that  the  mechanic's  lien  was  prior  in  point  of  equity,  thongh 
subsequent  in  point  of  time  to  that  of  a  temporary  receiver. 
The  learned  trial  judge  6aid :  "  The  plaintiff  furnished  mate- 
rials for  which  recovery  is  here  sought  under  the  reasonable 
assurance  that  it  might  have  the  security  of  its  lien.  Upon 
the  failure  of  its  contractor  equity  would  seem  to  me  to 
require  as  against  the  general  creditors  represented  by  the 
receiver  that  the  lien  should  be  preserved."  In  that  case 
there  was  a  contest  between  the  lienor  and  the  temporary 
receiver  and  it  was  held  that  the  lienor,  under  the  Mechanics' 
Lien  Law,  was  entitled  to  the  fund.  This  decision  was  affirmed 
at  the  Appellate  Division  (35  App.  Div.  624)  and  unanimously 
affirmed  in  this  court,  without  opinion  (161  N.  Y.  658).  In 
that  case  the  general  contractor  became  insolvent,  and  in  pro- 
ceedings for  its  voluntary  dissolution,  it  being  a  corporation, 
a  temporary  receiver  of  its  assets  was  appointed  nearly  six 
months  before  the  notice  of  lien  was  filed.  The  temporary 
receiver  in  that  case  occupied  substantially  the  same  position 
in  reference  to  the  fund  that  the  assignee  for  the  benefit  of 
creditors  in  this  case  represents. 

We  are  not  now  dealing  with  a  case  where  the  fund  has  been 
assigned  for  a  valuable  consideration,  or  with  a  case  where  a 
vigilant  creditor  has  secured  in  some  way  a  specific  lien  upon 
the  fund  prior  to  the  time  of  filing  the  plaintiff's  notice  of 
lien.  We  are  dealing  with  a  case  of  an  assignee  for  the  bene- 
fit of  creditors  who  stands  in  the  place  of  his  assignor,  with  no 
other  or  greater  rights  and  who  takes  the  property  subject  to 
every  equity  and  claim  that  might  have  been  asserted  by  third 
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parties ;  and  it  seems  to  me  that  upon  principle  and  authority 
it  should  be  held  that  the  assignee's  title  to  the  fund  in  ques- 
tion was  subject  to  liens  filed  by  laborers,  mechanics,  material* 
men  or  sub-contractors  subsequent  to  the  assignment  but 
within  the  ninety  days  prescribed  by  statute.  The  learned 
trial  judge  decided  that  the  plaintiffs  lien  was  effectual  as 
against  the  general  assignment,  but  his  decision  was  reversed 
at  the  Appellate  Division.  It  is  stated  in  the  opinion  that  the 
reversal  was  contrary  to  the  views  of  the  court  as  to  the  law 
of  the  case  and  only  in  deference  to  a  then  recent  decision  in 
another  department.  {Armstrong  v.  Borden's  Condensed 
MUTc  Co.,  65  App.  Div.  503.) 

The  judgment  of  the  Appellate  Division  should  be  reversed 
and  that  of  the  Special  Term  affirmed,  with  costs, 

Parker,  Ch.  J.,  Bartlett,  Martin,  Vann,  Cullen  and 
Werner,  JJ.,  concur. 

Judgment  reversed,  etc. 


Gustav  Lindbnthal,  Appellant,  v.  Germania  Life  Insur- 
ance Company,  Respondent. 

1.  Nonsuit — What  Constitutes  Judgment  of.  Where  the  com- 
plaint in  an  action  brought  by  a  policyholder  against  a  life  insurance 
company  fcr  a  paid-up  policy  in  lieu  of  one  lapsed  by  the  non-payment 
of  a  premium  and  which  had  been  lost,  was  dismissed  on  the  trial,  upon 
motion  of  defendant  at  the  close  of  plaintiffs  case,  after  plaintiff  had 
conclusively  established  his  application  for  the  paid-up  policy  within 
six  months  after  default  in  payment  of  the  premium,  his  compliance 
with  all  other  requirements  of  the  policy  except  the  surrender  thereof, 
the  loss  of  the  policy  and  his  failure  to  find  it  after  diligent  search 
therefor  and  of  notice  of  such  fact  to  the  company,  the  tender  to  the 
company  of  a  release  of  all  liability  upon  the  lost  policy,  and  the  refusal 
of  the  company  to  accept  such  release  and  issue  a  paid-up  policy  in 
lieu  thereof,  and  no  facts  were  specifically  found  by  the  court,  and  the 
record  does  not  show  what  the  decision  of  the  court  was  in  regard  to  the 
facts  alleged  in  the  complaint  and  answer,  which  formed  the  issue  between 
the  parties,  the  judgment  entered  upon  such  dismissal  is  a  nonsuit  and  not 
the  result  of  a  trial  upon  the  merits,  since  the  trial  judge  virtually  decided 
that  plaintiff  had  not  produced  any  proof  sufficient  to  call  upon  the  court 
to  consider  it  and  determine  the  facts  in  issue  one  way  or  the  other;  the 
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judgment,  therefore,  is  erroneous,  since  the  plaintiff  was  entitled  to  have 
his  proofs  considered  and  the  facts  alleged  in  the  complaint  and  answer 
determined. 

2.  Insurance  (Life)  —  Waiver  by  Company  of  Six  Months'  Limita- 
tion in  which  Action  for  Paid-up  Policy  Must  Be  Commenced  — 
Whether  Policyholder  Abandoned  his  Right  to  Paid-up  Policy 
by  Delay  in  Producing  Lost  Policy  a  Question  of  Pact.  Where  the 
defendant  waived  the  six  months'  Statute  of  Limitations,  fixed  by  the 
policy,  and  directed  the  plaintiff  to  make  further  search  for  it  without 
substituting  any  other  specific  limitation  in  its  place,  so  that  the  whole 
matter  was  left  indefinite  and  open  for  further  negotiation,  and  the  evi- 
dence is  such  that  it  cannot  be  held  as  a  matter  of  law  that  the  plaintiff, 
after  the  interview  with  the  defendant's  officers,  in  which  they  waived 
the  limitation  of  six  months,  abandoned  his  right  to  a  paid-up  policy,  the 
evidence  should  be  considered  by  the  court  or  jury,  and  the  fact  of  his 
default,  if  default  there  was,  determined  thereby,  since  the  defendant, 
having  directed  the  plaintiff  to  keep  up  the  search  for  the  policy,  cannot 
refuse  to  perform  on  the  ground  of  unreasonable  delay  on  the  part  of  the 
plaintiff  unless  the  delay  continued  for  so  long  a  period  of  time  as  to  war- 
rant the  conclusion  that  the  plaintiff  had  abandoned  his  claim. 

Lindenthal  v.  Germania  Life  Ins.  Co.t  05  App.  Div.  615,  reversed. 

(Argued  February  19,  1908;  decided  March  6,  1908.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
November  22,  1901,  affirming  a  judgment  in  favor  of  defend- 
ant entered  upon  a  dismissal  of  the  complaint  by  the  court  on 
trial  at  Special  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Arnold  Charles  Weil,  Robert  Weil  and  Henry  Schreiter 
for  appellant.  The  important  condition  of  the  policy  was  the 
demand  for  a  paid-up  policy  within  the  six  months.  (  Wright 
v.  Wright,  54  N.  Y.  435  ;  Mills  v.  A.  K  S.  Bank,  28  Misc. 
Rep.  251 ;  Zcmder  v.  N.  Y.  S.  &  T.  Co.,  N.  Y.  L.  J.  Oct. 
31,  1902  ;  England  v.  Lord  Tredega,  35  L.  J.  Ch.  386.)  The 
tender  of  the  indemnity  and  release  was  made  in  sufficient 
time.  (Brookman  v.  Metcalf,  4  Robt.  568 ;  Rolston  v.  C.  P. 
R.  R.  Co.,  21  Misc.  Rep.  439 ;  Dupignao  v.  Quick,  27  Misc. 
Rep.  500;  Trunk  v.  Gier,  66  K  Y.  Supp.  382;  Read  v. 
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Marine  Bank,  136  N.  Y.  454 ;  Pintard  v.  Tackingtonx  10 
Johns.  104 ;  McMain  v.  Gilbert,  3  Wend.  344 ;  Blade  v. 
Poland,  12  Wend.  173;  Wright  v.  Wright,  54  N.  Y.  437.) 
A  court  of  equity  abhors  forfeitures  arid  will  relieve  against 
the  performance  of  conditions  which  have  become  impossible 
of  performance  by  accident,  where  such  conditions  do  not  go 
to  the  essence.  (Pom.  Eq.  Juris.  [2d  ed.]  §§  450,  451,  833 ; 
Bispham's  Prin.  of  Equity,  §  177 ;  Byles  on  Bills,  300,  301 ; 
Solomon  v.  C.  F.  Lis.  Co.,  160  N.  Y.  595 ;  McNally  v.  P. 
Ins.  Co.,  137  N.  Y.  389 ;  Paltrovitch  v.  P.  Ins.  Co.,  143  N. 
Y.  73 ;  Serpent  v.  L.  <&  L.  <&  G.  Ins.  Co.,  155  N.  Y.  349.) 

Joseph  Larocque,  Jr.,  for  respondent.  The  condition  requir- 
ing a  surrender  of  the  original  policy  within  six  months  after 
its  lapse  was  a  condition  precedent,  upon  the  performance  of 
which  depended  plaintiff's  right  to  a  paid-up  policy.  (Howell 
v.  K.  L.  Ins.  Co.,  44  N.  Y.  276 ;  4  Kent's  Comm.  125 ;  19 
Am.  &  Eng.  Ency.  of  Law  [2d  ed.],  84 ;  Hudson  v.  K.  L. 
Ins.  Co.,  28  N.  J.  Eq.  167;  Straube  v.  P.  M.  L.  Ins.  Co., 
123  Cal.  677;  Jander  v.  M.  L.  Ins.  Co.,  16  Ohio  C.  C.  536; 
McLaughlin  v.  K  L.  A.  Society,  38  Neb.  725 ;  Chase  v.  P. 
M.  L.  Ins.  Co.,  37  Me.  85 ;  Dorr  v.  P.  M.  L.  Lns.  Co.,  37 
Me.  438;  Hexter  v.  U.  S.  L.  Lis.  Co.,  15  S.  W.  Rep.  863; 
JT.  M.  L.  Ins.  Co.  v.  Barbour,  17  S.  W.  Rep.  796 ;  Scheerer 
v.  Ins.  Co.,  20  Fed.  Rep.  S6;  Oakley  v.  Morton,  11  N.  Y. 
25.)  As  plaintiff,  by  reason  of  his  failure  to  perform  the  con- 
dition with  respect  to  a  surrender,  never  acquired  the  right  to 
a  paid-up  policy,  no  question  of  forfeiture  can  be  involved  in 
this  case.  {Stayner  v.  E.  L.  Assur.  Society,  22  Misc.  Rep. 
53.)  Even  assuming  a  forfeiture,  equity  will  not  relieve 
against  it,  for  the  reason  that  the  court  cannot  put  the  defend- 
ant into  as  good  condition  as  if  the  agreement  had  been  per- 
formed. {Rose  v.  Rose,  Amb.  332;  Wheeler  v.  C.  M.  L. 
Ins.  Co.,  82  N.  Y.  543.)  In  no  view  of  the  case  can  a  demand 
made  in  the  summer  of  1S96,  followed  by  the  delivery  of  a 
release  in  March,  1899,  be  considered  a  compliance  with  the 
conditions  relative  to  demand  and  surrender  within  a  reason- 
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able  time  after  May  10,  1894.  ( Weed  v.  11.  B.  F.  Im.  Co., 
133  K  Y.  394 ;  Quintan  v.  P.  W.  L.  Ins.  Co.,  133  N.  Y. 
456 ;  Brown  v.  L.  Assur.  Corp.,  40  Hun,  101 ;  Inman  v.  W. 
F  Ins.  Co.,  12  Wend.  452;  Bennett  v.  I.  C.  M.  Ins.  Co.,  67 
N.  Y.  274;  N.  Y.  C  Ins.  Co.  v.  N.  P.  Ins.  Co.,  20  Barb. 
468 ;  Solomon  v.  C.  F.  Ins.  Co.,  160  N.  Y.  595.) 

O'Brien,  J.  The  plaintiff  in  this  action  sought  to  obtain  a 
judgment  or  decree  for  the  specific  performance  of  a  clause  in 
a  policy  of  life  insurance.  The  case  in  its  general  features  is 
the  same  as  one  whicli  has  recently  been  passed  upon  by  this 
court.  (  Wilcox  v.  Equitable  Life  Assurance  Society,  173  N. 
Y.  50.) 

On  the  trial  the  complaint  was  dismissed  and  the  judgment 
has  been  unanimously  affirmed  on  appeal.  It  is,  therefore, 
necessary  in  the  first  instance  to  determine  the  nature  and 
character  of  the  judgment  appealed  from.  If  it  was  a  non- 
suit and  not  a  trial  and  decision  on  the  merits  all  the  ques- 
tions in  the  case  are  open  for  review  in  this  court.  The  com- 
plaint was  dismissed  at  the  close  of  the  plaintiff's  case  upon 
the  motion  of  the  learned  counsel  for  the  defendant.  No 
facts  were  specifically  found  by  the  court ;  and,  hence,  the 
record  does  not  show  what  the  decision  of  the  court  was  in 
regard  to  the  several  facts  alleged  in  the  complaint  and  in  the 
answer  which  formed  the  issue  between  the  parties.  The  fol- 
lowing facts  were  conclusively  established  at  the  trial : 

(1)  That  on  the  10th  day  of  May,  1882,  the  defendant, 
through  its  Pittsburg  agency,  issued  and  delivered  to  the 
plaintiff  a  policy  of  insurance  on  his  life  for  the  sum  of  four 
thousand  dollars,  payable  to  the  insured,  if  living  at  the 
expiration  of  its  term,  together  with  the  accrued  earnings,  or 
to  his  heirs,  next  of  kin  or  legatees,  at  the  time  of  his  death 
prior  to  the  expiration  of  its  term.  It  was  a  twenty  years' 
policy  and  the  annual  premium  of  $194.08  was  payable  semi- 
annually on  the  10th  day  of  May  and  November  in  each  year. 

(2)  The  policy  contained  a  clause  providing  that  upon  "  the 
lapse  of  said  policy  by  non-payment  of  premium  at  any  time 
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after  three  years  from  the  date  of  issue  a  paid-up  policy  for  a 
sum  corresponding  to  the  aggregate  amount  of  premiums  paid 
thereon  will  be  issued  in  place  thereof  on  demand,  within  six 
months  after  lapse  upon  surrender  of  the  policy." 

(3)  That,  in  accordance  with  the  terms  of  this  policy,  the 
plaintiff  made  twenty-three  semi-annual  payments  of  pre- 
miums as  required,  all  of  which  were  received  by  the  defend- 
ant, amounting  in  all  to  the  sum  of  two  thousand  and  seventy- 
five  dollars  and  fifty  cents.  That  thereafter  and  on  or  about 
the  10th  day  of  November,  1893,  the  policy  lapsed  by  reason 
of  non-payment  of  the  premium  due  on  that  day.  That  there- 
after and  on  or  about  the  first  day  of  March,  1894,  and  within 
six  months  after  the  time  that  the  policy  had  lapsed  the  plain- 
tiff desiring  to  have  it  changed  to  that  form  of  policy  known 
as  a  paid-up  policy  made  application  to  the  defendant  for  the 
same. 

(4)  In  the  meantime  the  plaintiff  had  removed  from  Pitts- 
burg to  New  York  and  when  he  applied  to  the  defendant  for 
the  paid-up  policy  he  informed  the  officers  that  his  policy  had 
been  lost  and  that  he  was  rtot  able  to  surrender  the  identical 
paper.  This  is  what  the  plaintiff  testified  to  on  that  point : 
"  I  inquired  for  the  official  that  had  charge  of  these  matters 
and  some  one  appeared  and  I  stated  to  him  the  case  that  the 
policy  was  lost  and  inquired  what,  under  the  conditions,  I 
should  do.  He  said  I  should  make  further  search  for  the  pol- 
icy and  if  it  could  not  be  found  it  possibly  could  be  arranged 
by  my  giving  a  bond,  but  that  it  would  be  far  less  complicated 
if  I  would  make  a  further  search  for  the  policy  and  find  it." 
Subsequently,  he  made  search  for  the  policy  in  Pittsburg  and 
elsewhere,  but  failed  to  find  it.  Various  communications 
passed  between  the  agent  at  Pittsburg  and  the  defendant,  in 
which  the  company  was  informed  from  time  to  time  that 
the  plaintiff  could  not  find  the  policy.  Before  the  com- 
mencement of  this  action  the  plaintiff  tendered  to  the  defend- 
ant a  release  of  all  liability  upon  the  policy,  which  was  refused, 
and  there  was  also  a  refusal  to  deliver  the  paid-up  policy,  and, 
hence,  this  action. 
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We  think  that  the  judgment  appealed  from  is  a  nonsuit 
and  not  the  result  of  a  trial  upon  the  merits.  The  mere  fact 
that  the  complaint  was  dismissed  at  the  close  of  the  plaintiff's 
case  does  not  of  itself  determine  the  character  of  the  judg- 
ment since  it  often  happens  that  the  plaintiff  in  seeking  to 
establish  his  own  case  proves  the  facts  upon  which  the  defense 
is  founded.  In  such  a  case,  where  the  plaintiff's  evidence  is 
of  such  a  character  that  the  defendant  may  elect  to  rely  upon 
it  and  moves  for  a  dismissal  of  the  complaint  which  is  granted, 
and  the  court  thereupon  finds  specifically  all  the  facts  in  issue, 
and  his  conclusions  of  law  and  these  findings  are  excepted  to, 
the  defeated  party  cannot  claim  in  this  court  that  the  judg- 
ment was  a  mere  nonsuit.  (Deeley  v.  Heintz,  169  N.  Y. 
129.)  A  judgment  of  nonsuit  is  a  decision  by  the  court  that 
the  plaintiff  has  produced  no  evidence  upon  which  facts  may 
be  found,  and  where  no  facts  are  found  and  the  case  is  dis- 
posed of,  as  it  was  in  this  case,  upon  the  defendant's  motion, 
the  decision  will  be  deemed  to  be  a  nonsuit.  (  Ware  v.  Dos 
Passos,  162  N.  Y.  281;  Veazey  v.  Alien,  173  N.  Y.  359.) 
So  that  in  this  case  the  learned  trial  judge  virtually  decided 
that  the  plaintiff  had  not  produced  any  proof  at  the  trial  suf- 
ficient to  call  upon  the  court  to  consider  it  and  determine  the 
facts  in  issue  one  way  or  the  other. 

In  this  respect  we  think  that  the  learned  trial  court  com- 
mitted an  error.  The  plaintiff  was  entitled  to  have  his  proofs 
considered  and  facts  alleged  in  the  complaint  and  answer 
determined.  We  cannot  know  from  the  present  record  what 
facts  the  learned  trial  judge  considered  to  be  established  and 
what  facts,  by  way  of  defense,  were  proven  to  defeat  the 
action.  On  the  argument  in  this  court  the  learned  counsel 
for  the  defendant  relied  upon  one  proposition,  and  one  only, 
and  that  was,  that  whereas  the  defendant  waived  the  six 
months'  Statute  of  Limitations  and  directed  the  plaintiff  to 
make  further  search  for  the  policy  the  latter  waited  too  long 
before  calling  the  attention  of  the  defendant  again  to  the 
transaction  and  that,  in  consequence  of  that  delay,  the  plain- 
tiff's right  of  action,  which  accrued  to  him  within  the  six 
6 
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months,  was  lost.  It  is  very  clear  that  the  defendant  when 
applied  to  in  time  for  the  paid-up  policy  neither  offered  nor 
refused  to  issue  it.  It  did  waive  the  six  months'  limitation, 
but  it  put  no  other  specific  limitation  in  its  place,  and  the  result 
was  that  the  whole  matter  was  left  indefinite  and  open  for 
further  negotiation.  In  the  meantime  the  plaintiff  made  search 
for  the  policy  and  corresponded  with  the  Pittsburg  agency 
and  through  them  with  the  defendant.  This  court  has  recently 
held  in  a  controversy  concerning  a  policy  of  insurance  that 
where  punctual  payment  on  the  law  day  is  waived  and  no  other 
specific  limitation  or  time  of  payment  is  agreed  upon,  but  the 
matter  is  left  open  and  indefinite,  the  policyholder  cannot  be 
put  in  default  for  not  making  the  payment  or  doing  the  act 
until  after  reasonable  notice  from  the  holder  of  the  policy. 
(Toplitz  v.  Bauer,  161  N.  Y.  325.)  Where  an  insurance 
company  makes  a  valid  waiver  of  the  punctual  payment  of 
premium  on  the  law  day  without  substituting  another  time  of 
payment,  but  leaves  the  matter  open  and  indefinite,  it  cannot 
enforce  a  forfeiture  for  non-payment  without  reasonable  notice 
to  the  policyholder  or  person  in  whose  favor  the  time  limit 
has  been  waived.  Whether  that  principle  has  any  application 
to  this  case  we  do  not  now  determine,  since  the  facts  are  not 
found.  We  do  hold,  however,  that  the  evidence  in  the  record 
was  of  such  a  character  that  the  learned  trial  court  was  required 
to  consider  it  and  determine  the  fact.  It  could  not  have  been 
held,  as  matter  of  law,  upon  the  testimony  contained  in  the 
record,  that  the  plaintiff,  after  the  interview  with  the  defend- 
ant's officers,  in  which  they  waived  the  limitation  of  six 
months,  abandoned  his  right  to  a  paid-up  policy.  The  defend- 
ant, having  directed  the  plaintiff  to  keep  up  the  search  for 
the  policy,  cannot  now  refuse  to  perform  on  the  ground  of 
unreasonable  delay  on  the  part  of  the  plaintiff  unless  the  delay 
continued  for  such  a  long  period  of  time  and  under  such  cir- 
cumstances as  to  warrant  the  conclusion  that  the  policyholder 
had  abandoned  his  claim.  The  proof  in  the  case  did  not  con- 
clusively establish  that  proposition.  It  may  be  that  a  jury 
would  so  find,  but  the  plaintiff  was  entitled  to  have  the  testi- 
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mony  on  that  question  weighed  and  considered  by  the  court  or 
jury  and  the  fact  of  his  default,  if  default  there  was,  deter- 
mined in  the  regular  way.  It  is  argued  in  behalf  of  the 
defendant  that  the  requirement  to  surrender  the  policy  was  a 
condition  precedent  to  the  plaintiffs  right  to  a  paid-up  policy. 
If  that  means  that  the  plaintiff  was  not  entitled  to  relief 
after  proof  that  the  condition  was  impossible  of  performance 
by  reason  of  the  loss  or  destruction  of  the  policy  it  is  sufficient 
to  say  that  the  contrary  was  held  in  the  Wilcox  Case  (supra). 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 

Parker,  Ch.  J.,  Gray,  Bartlett,  Haight  Vann  and 
Cullen,  JJ.,  concur. 

Judgment  reversed,  etc. 


Cadwell  B.  Benson,  Appellant,  v.  Eastern  Building  and 
Loan  Association,  ^Respondent. 

Venue— Effect  of  Stipulation  in  a  Contract  that  Any  Action 
Thereunder  Shall  Be  Commenced  in  a  Certain  County.    While  a 
provision  in  a  certificate  of  a  building  and  loan  association,  that  an  action 
brought  against  the  association  by  the  certificate  holder  shall  be  com- 
menced in  a  certain  county,  may  be  valid,  it  affects  only  the  venue  of  the  J 
action;  it  does  not  affect  the  cause  of  action  or  constitute  a  defense  thereto, 
nor  does  it  affect  the  jurisdiction  of  the  court,  since  that  is  prescribed  by  | 
the  Constitution  of  the  state  and  the  statutes  passed  thereunder ;  and  if,  in 
violation  of  the  stipulation,  an  action  is  brought  in  another  county,  it  is ! 
reversible  error  to  dismiss  the  complaint  for  that  reason;  the  remedy  of 
the  association  is  to  move  to  have  the  place  of  trial  changed  to  the  county 
in  which  the  plaintiff  had  agreed  the  action  should  be  brought. 

Benton  v.  Eastern  Building  <&  Loan  As*n.,  67  App.  Div.  819,  reversed. 

(Argued  February  28,  1908  ;  decided  March  6,  1903.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
December  14,  1901,  affirming  a  judgment  in  favor  of  defend- 
ant entered  upon  a  dismissal  of  the  complaint  by  the  court  at 
a  Trial  Term  without  a  jury. 
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The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

D.  P.  Morehouse  for  appellant. 

Daniel  A.  Pierce  for  respondent.  The  complaint  was  prop- 
erly dismissed.  (Greve  v.  A.  Ins.  Co.,  81  Hun,  28  ;  Hedin 
v.  E.  B.  i&  L.  Asm.,  28  Misc.  Rep.  378 ;  P.  Ins.  Co.  v. 
Stukey,  18  Ohio,  455 ;  Carpenter  v.  Shepardson,  43  Wis. 
406 ;  Bennett  v.  State,  3  Ind.  167 ;  Daley  v.  P.  B.  L.  <&  S. 
Assn.,  178  Mass.  13 ;  Cowenhoven  v.  Ball,  118  N.  Y.  231 ; 
Brady  v.  Nally,  151  N.  Y.  258;  Matter  of  Clark,  168  K 
Y.  427  ;  Matter  of  N.  Y.,  L.  &  W.  R.  R.  Co.,  98  N.  Y.  447; 
O.  P.  Co.  v.  O.  P.  R.  R.  Co.,  42  Fed.  Rep.  470;  Egertonv. 
Brownlow,  4  H.  L.  Cas.  196.) 

Cullen,  J.     The  action  was  brought  on  certain  certificates 

or  contracts  by  which  the  defendant  agreed  to  pay  to  the 

plaintiff  in  satisfaction  of  his  shares  the  sum  of  oue  thousand 

dollars  at  the  expiration  of  seventy-eight  months  from  the 

date   of   the   certificates   provided    the    plaintiff   made   the 

periodical   payments  therein    required.     The  venue  of   the 

,/v  action  was  laid  in  the  county  of   Oswego    Judgment  was 

a  rendered  dismissing  the  complaint  on  the  ground  that  it  was 

^provided  by  said  certificates  that  "any  action  brought  against 

/this  association  (defendant)  shall  be  commenced  within   six 

months  after  filing  proofs  and  in  the  county  of  Onondaga  and 

I  (state  of  New  York." 

We  think  the  disposition  of  the  case  below  was  erroneous. 
After  the  plaintiff  had  established  a  prima  facie  case  he 
could  be  defeated  only  by  disproof  of  his  cause  of  action  by 
proof  of  an  affirmative  defense  or  by  showing  that  the  court 
,  had  no  jurisdiction  of  the  subject-matter.  The  condition  in 
the  certificates,  that  any  action  against  the  defendant  should 
be  brought  in  the  county  of  Onondaga,  did  not  constitute  a 
.defense  to  the  cause  of  action.  It  did  not  purport  to  destroy 
the  plaintiff's  claim  but  merely  to  prescribe  where  that  claim 
should  be  enforced.     The  distinction  between  such  an  agree- 
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ment  and  one  providing  that  an  action  shall  not  be  brought 
after  a  specified  time  is  clearly  pointed  out  by  Chief  Justice 
Shaw  in  Nute  v.  Hamilton  Mutual  Insurance  Company  (6 
Gray,  174) :  "  A  stipulation  that  an  action  shall  not  be  brought 
after  a  certain  day  or  the  happening  of  a  certain  event, 
although  in  words  it  may  seem  to  be  a  contract  respecting 
the  remedy,  yet  it  is  so  in  words  only ;  in  legal  effect  it  is  a 
stipulation  that  a  right  shall  cease  and  determine  if  not  pursued 
in  a  particular  way  within  a  limited  time,  and  then  it  is  a  fit 
subject  for  contract,  affecting  the  right  created  by  it. 

"  But  the  remedy  does  not  depend  on  contract,  but  upon 
law,  generally  the  lex  fori,  regardless  of  the  lex  loci  con- 
tractusy  which  regulates  the  construction  and  legal  effect  of 
the  contract.     *     *     * 

"We  do  not  mean  to  say  that  many  of  these  are  stipulations 
which  it  would  be  unlawful  to  make,  or  void  in  their  creation, 
if  made  on  good  consideration,  or  that  they  do  not  become 
executory  contracts  upon  which  an  action  would  lie,  and  upon 
which  damages,  if  any  were  sustained,  might  be  recovered. 
Still  they  would  not  be  conditions  annexed  to  the  contract,  to 
defeat  it  if  not  complied  with,  and  so  to  be  used  by  way  of 
defense  to  an  action  upon  it." 

In  Daley  v.  Peoples  Building,  Loan  &  Saving  Associa- 
tion (178  Mass.  13),  where  the  provision  in  the  contract  was 
substantially  the  same  as  that  now  before  us,  the  Supreme 
Court  of  Massachusetts  held  that  the  condition  was  effective 
to  prevent  any  action  on  the  contract  being  brought  in  the) 
courts  of  that  state.  In  the  opinion  there  delivered  the  case 
of  Nute  v.  Hamilton  Ins.  Co.  is  not  overruled,  but  distin- 
guished in  the  fact  that  in  the  earlier  case  the  stipulation  pre- 
scribed in  what  county  the  action  should  be  brought,  while  in 
the  later  case  it  required  the  action  to  be  brought  in  another^ 
state,  New  York.  We  do  not  see  that  the  difference  in  cir- 
cumstance justified  any  distinction  in  principle.  In  the  latter 
case  the  learned  court  said,  referring  to  such  a  condition  in 
the  agreement :  "  It  plainly  purports  to  attach  a  condition  to 
the  contract,  and  we  are  of  opinion  that  it  does  so  effectually." 
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We  assume  that  this  is  to  say  that  the  parties  have  agreed  that 
the  shareholder  should  have  no  cause  of  action  against  the 
defendant  unless  his  action  was  brought  in  the  specified 
county  in  the  state  of  New  York,  and  that,  therefore,  when 
lie  brings  a  suit  elsewhere,  his  cause  of  action  is  not  estab- 
lished. We  think  this  argument  proves  too  much.  It  is 
difficult  to  see  why  it  would  not  uphold  an  agreement  that  all 
claims  against  the  parties  should  be  determined  by  arbitrators 

[  and  not  by  the  courts.  It  might  be  said  with  as  much  force 
in  such  a  case  as  in  the  one  now  before  us  that  the  cause  of 
action  could,  under  the  agreement,  accrue  only  on  the  decision 

[  of  the  arbitrators.  Yet  nothing  is  better  settled  than  that 
agreements  of  the  character  mentioned  are  void.  (Greason 
v.  Keleltas,  17  N.  Y.  491 ;  PresL,  etc.,  D.  <&  H.  Canal  Co. 
v.  Pennsylvania  Coal  Co.,  50 ,-N.  Y.  250.)    We  think  the 

,  doctrine  of  the  Nute  case  is  the  true  one,  that  the  stipulation 

1  affects  the  remedy,  not  the  cause  of  action. 

Nor  does  the  condition  go  to  the  jurisdiction  of  the  court. 

-  That  jurisdiction  is  prescribed  by  the  Constitution  of  the  state 
and  the  statutes  passed  under  it.  It  can  neither  be  added  to 
nor  subtracted  from  by  the  agreement  of  the  parties.  It  is  true 
that  a  Parties,  by  their  stipulations,  may  in  many  ways  make 
the  law  for  any  legal  proceeding  to  which  they  are  parties, 
which  not  only  binds  them,  but  which  the  courts  are  bound  to 
enforce"  (Matter  of  N.  T.,  Z.  cfe  W.  P.  P.  Co.,  98  N.  Y. 
447),  but  the  jurisdiction  of  the  court  is  beyond  the  agreement 

,  of  the  parties.      Moreover,   in   this  state  there  is  but  one 

I  Supreme  Court ;  the  court  when  it  sits  in  Onondaga  county 

1  and  when  it  sits  in  Oswego  county  is  exactly  the  same  court. 
Therefore,  the  condition  in  the  contracts,  if  valid  (and  it 
may  be  so  in  this  case,  since  the  principal  office  of  the  defend- 
ant being  in  the  county  of  Onondaga  that  was  a  county  in 
which  the  Code  authorized  the  action  to  be  brought),  affected 

j  only  the  venue  of  the  action.  If  in  violation  of  the  stipula- 
tion the  plaintiff  brought  his  action  in  another  county,  the 
defendant's  remedy  was  to  move  to  have  the  place  of  trial 

^hanged  to  that  in  which  the  plaintiff  had  agreed  it  should  be 


1903.]  Matter  of  Sugden  v.  Partridge.  87 

N.  Y.  Rep.]  Statement  of  case. 

brought.  The  Code  provides  in  what  counties  the  venue  of 
an  action  may  be  laid,  but  if  in  contravention  of  those  provi- 
sions the  venue  is  laid  in  another  county  than  that  prescribed, 
the  remedy  given  is  a  motion  to  change  the  place  of  trial.  I 
The  erroneous  practice  neither  affects  the  jurisdiction  of  the 
court  nor  defeats  the  cause  of  action.  The  same  principle  ) 
controls  the  case  before  us. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event. 

O'Brien,  Bartlett,  Martin,  Vann  and  Werner,  JJ.  (and 
Parker,  Ch.  J.,  in  result),  concur. 

Judgment  reversed,  etc. 


In  the  Matter  of  the  Application  of  Edward  D.  Sugden, 
Appellant,  for  a  Writ  of  Mandamus  against  John  N. 
Partridge,  as  Commissioner  of  Police  of  the  City  of  .New 
York,  et  al.,  Respondents. 

1.  Constitutional  Law  — New  York  (City  of)  — Mandamus— 
Detective  Sergeant  Summarily  Reduced  to  Patrolman  Entitled 
to  Writ  of,  Requiring  Police  Commissioner  to  Reinstate  him  —  L. 
1901,  Ch.  466,  §  290,  Not  Unconstitutional.  Section  290  of  chapter 
466  of  the  Laws  of  1901,  providing  for  the  maintenance  of  a  bureau  of 
detectives  in  the  city  of  New  York,  to  be  selected  and  appointed  by  the 
police  commissioner  from  the  patrolmen  or  roundsmen  of  the  police  force, 
who,  together  with  the  policemen  previously  appointed  or  assigned  to 
duty  in  the  detective  bureau  and  acting  therein  on  the  1st  day  of  April, 
1901,  shall  be  known  as  detective  sergeants,  with  the  same  rank,  authority 
and  compensation  as  sergeants  of  police,  and  providing  that  they  shall 
not  be  reduced  in  rank  or  salary,  except  in  the  manner  provided  by  law 
for  sergeants  and  other  police  officers,  is  substantially  a  re-enactment  of 
an  existing  statute  upon  the  subject  (Consolidation  Act,  L.  1882,  ch.  410, 
§  265,  as  amd.  by  L.  1884,  ch.  180,  §  4;  re-enacted  with  no  material 
changes  in  Greater  New  York  charter,  L.  1897,  ch.  378,  §§  276  and  290), 
with  the  exception  of  the  provision  making  the  tenure  of  office  perma- 
nent, except  in  case  of  removal  in  the  manner  provided  by  law  for  ser- 
geants and  other  officers  of  the  police  force ;  the  legislature  has  not 
thereby  created  a  new  position  or  office,  or  filled  that  position  with  new 
men,  but  has  continued  an  old  office,  existing  under  prior  statutes,  with 
the  persons  who,  at  the  time  of  the  enactment  of  the  statute  in  question, 
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filled  such  office  under  appointment  or  designation  from  city  officers  pre* 
viously  designated  by  the  legislature;  the  statute,  therefore,  is  not  in  vio- 
lation of  the  provisions  of  section  2  of  article  10  of  the  Constitution,  and  a 
patrolman  who  had  been  designated  and  assigned  to  duty  in  such  detec- 
tive bureau,  with  rank  of  detective  sergeant,  prior  to  the  enactment  of 
such  statute,  and  served  as  such  until  July  17,  1902,  when  he  was  sum- 
marily, and  not  in  the  manner  provided  by  law  for  sergeants  and  other 
police  officers,  reduced  in  rank  and  remanded  to  duty  as  a  patrolman, 
with  reduced  salary,  is  entitled  to  a  writ  of  mandamus  requiring  the 
police  commissioner  to  reinstate  him  as  detective  sergeant. 

2.  Construction  op  Statute  —  If  Statute  Is  Capable  of  Two  Con- 
structions, One  of  which  Is  Unconstitutional,  the  Other  Consti- 
tutional, the  Latter  Should  Be  Adopted.  If  the  provision  of  such 
statute,  that  those  who  were  acting  as  detective  sergeants  on  the  1st 
day  of  April,  1901,  should  not  be  reduced  in  rank  or  salary,  except  in  case 
of  removal,  in  the  manner  provided  by  law  for  sergeants  and  other  officers 
of  the  police  force,  was  intended  to  apply  to  those  who  were  not  in  office 
at  the  time  the  act  became  a  law,  on  April  22, 1901,  or  when  it  took  effect, 
on  January  1,  1902,  the  provision  would  have  to  be  condemned  as  uncon- 
stitutional; but  such  provision  may  be  construed  to  apply  to  those  who 
continued  in  the  position  until  the  act  took  effect,  and  that  construction 
should  be  ail  op  ted;  since,  where  a  statute  is  capable  of  two  constructions, 
one  of  which  is  in  harmony  with  the  provisions  of  the  Constitution  and 
the  other  not,  that  should  be  adopted  which  will  preserve  the  statute,  if 
such  construction  is  just  as  consistent  with  the  legislative  intent  as  the 
other. 

8.  Detective  Sergeant  —  Status  and  Duration  of  Appointment 
of,  when  Designation  Not  Stated  to  Be  Temporary.  Unless  the 
resolution  of  the  police  board,  which  assigned  such  patrolman  to  duty  in 
the  detective  bureau  with  rank  of  detective  sergeant,  stated  that  such 
designation  was  temporary,  his  status  is  that  of  a  detective  sergeant  and 
not  that  of  a  patrolman,  and  his  designation  may  continue  indefinitely, 
even  during  his  life,  unless  he  should  be  reduced  to  the  grade  of  patrol- 
man in  the  manner  provided  by  law  for  sergeants  and  other  officers  of  the 
police  force. 

4.  Constitutional  Law  —  Statute  in  Question  Not  Violative  of 
Civil  Service  Provision  of  the  Constitution  (Const.  Art.  5,  §  9). 
A  mandamus  to  reinstate  the  petitioner  cannot  be  denied  upon  the 
ground  that  the  statute  in  question  is  in  conflict  with  section  9  of  article 
5  of  the  Constitution,  requiring  that  "  appointments  and  promotions  in 
the  civil  service  of  the  state  *  *  *  including  cities  *  *  *  shall  be 
made  according  to  merit  and  fitness,  to  be  ascertained,  so  f ar  <is  prac- 
ticable, by  examinations,  which,  so  far  as  practicable,  shall  be  competi- 
tive;" since  the  statute  did  not  create  a  new  office  and  then  fill  it  with 
detective  sergeants,  but  the  office  had  been  created  long  before,  and  the 
petitioner  had  been  designated  to  fill  the  office  of  detective  sergeant  before 
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the  passage  of  the  act,  and  his  appointment  without  an  examination  was 
valid,  where  the  civil  service  commission  of  New  York  city,  although  hav- 
ing power  to  do  so,  did  not  adopt  a  rule  requiring  the  qualifications  of  a 
detective  sergeant  to  be  determined  by  a  competitive  examination  until 
long  after  the  petitioner  had  been  appointed  and  after  such  statute  had 
gone  into  effect. 
Matter  of  Sugden,  78  App.  Div.  644,  reversed. 

(Argued  February  9,  1903;  decided  March  6,  1903.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Janu- 
ary 17,  1903,  which  affirmed  an  order  of  Special  Term  deny- 
ing a  motion  for  a  peremptory  writ  of  mandamus  to  compel 
the  commissioner  of  police  of  the  city  of  New  York  to  revoke 
an  order  remanding  the  petitioner  from  the  bureau  of  detec- 
tives to  patrol  duty. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

William  C.  De  Witt  for  appellant.  Section  290  of  the 
revised  charter  was  plainly  within  the  power  to  create  munici- 
pal corporations,  and  to  enact,  amend  or  repeal  their  charters, 
inherent  in  the  people  of  the  State  and  expressly  conferred 
by  their  written  Constitution.  It  can  in  no  sense  be  deemed 
an  appointment  to  a  city  office  by  the  legislature ;  nor  does  it 
in  effect  work  such  an  appointment  in  any  sense  beyond  the 
paramount  power  of  the  legislature  to  enact  and  alter  charters 
of  municipal  corporations.  (Cooler's  Const.  Lim.  [6th  ed.] 
226,  230 ;  People  ex  rel.  v.  Hoyt,  7  Hun,  39 ;  People  ex  reL 
v.  York,  35  App.  Div.  330 ;  Matter  of  G.  K  By.  Co.,  70  N. 
Y.  361 ;  People  ex  rel.  v.  Partridge,  74  App.  Div.  55 ; 
Demarest  v.  Mayor,  etc.,  147  N.  Y.  203 ;  Frees  v.  Ford,  6 
N.  Y.  176.)  Section  290  is  not  repugnant  to  the  civil  service 
provision  of  the  Constitution,  because  it  must  be  found,  as  a 
matter  of  fact,  that  a  competitive  examination  for  promotion 
of  patrolmen  to  detective  sergeants  was  not  practicable. 
{People  ex  rel.  v.  Roosevelt,  19  App.  Div.  431 ;  5  App.  Div. 
169;  People  ex  rel.  v.  Burt,  65  App.  Div.  157;  People  ex 
rel.  v.  Palmer,  152  N.  Y.  217.) 
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George  L.  Rives,  Corporation  Counsel  (Theodore  Connoly 
and  Terence  Farley  of  counsel),  for  respondents.  The  desig- 
nation and  assignment  of  the  relator,  on  February  18,  1901, 
"to  the  performance  of  detective  duty  to  the  Detective 
Bureau  "  was  a  mere  detail  and  did  not  affect  his  status  as  a 
patrolman.  (L.  1897,  ch.  378  ;  People  ex  rel.  v.  Partridge, 
74  App.  Div.  291.)  If  the  statute,  as  amended,  applies  to  all 
persons  appointed  under  its  provisions  in  office  when  it  went 
into  effect,  in  precisely  the  same  manner  in  which  it  applies  to 
those  appointed  after  the  date  specified  when  it  should  go  into 
effect,  it  follows  that  it  is  unconstitutional.  {People  ex  rd.  v. 
Partridge,  74  App.  Div.  291.)  Inasmuch  as  the  amendment 
is  prospective  only  and  unconstitutional  in  so  far  as  it  relates  to 
officers  who  were  acting  in  the  central  office  bureau  of  detec- 
tives or  the  headquarters  squad  on  the  1st  day  of  April,  1901, 
it  does  not  protect  such  officers  in  their  position,  and  they  can 
be  remanded  by  the  police  commissioner  to  patrol  duty  under 
the  authority  vested  in  him  by  section  290  of  the  charter  of 
1897.  {People  ex  rel.  v.  Partridge,  74  App.  Div.  291.)  The 
effect  of  section  290  of  the  revised  charter,  so  far  as  the 
officers  who  were  either  in  the  central  office  bureau  of 
detectives  or  the  headquarters  squad  on  the  1st  day  of 
April,  1901,  is  concerned,  was  an  appointment  by  the  legis- 
lature to  the  permanent  office  of  detective  sergeant.  {People 
ex  rel.  v.  Partridge,  74  App.  Div.  291.)  If  the  relator's 
contention  be  correct  that,  by  virtue  of  section  290  of  the 
charter  of  1901,  he  is  a  permanent  detective  sergeant,  then  the 
section  in  question  is  unconstitutional,  as  it  k  practically  an 
appointment  to  a  city  office  by  the  legislature,  in  defiance  of 
section  2,  article  10,  of  the  State  Constitution.  {People  ex  rel. 
v.  York,  35  App.  Div.  390  ;  Rathbone  v.  Wirth,  6  App.  Div. 
277 ;  People  v.  Draper,  15  N.  Y.  532 ;  People  ex  rel.  v.  M. 
P.  Board,  19  N.  Y.  188  ;  People  ex  rel.  v.  Board  of  Metro- 
politan Police,  26  N.  Y.  316 ;  People  v.  Pinckney,  32  N. 
Y.  377  ;  People  ex  rel.  v.  AWertson,  55  N.  Y.  50  ;  People  ex 
rel.  v.  Howland,  155  N.  Y.  270.)  Assuming  the  relator's 
contention  to  be  correct,  section  290  of  the  charter  of  1901 
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violates  section  9  of  article  5,  known  as  the  civil  service  sec- 
tion, of  the  State  Constitution.  (People  ex  rel.  v.  Lyman, 
157  N.  Y.  368 ;  People  ex  rel.  v.  Roberts,  148  N.  Y.  360 ; 
Chittenden  v.  Wurster,  14  App.  Div.  483  ;  Matter  of  Sweety, 
12  Misc.  Rep.  175  ;  Matter  of  Ostrandsr,  12  Misc.  Rep.  476 ; 
146  N.  Y.  404  ;  People  ex  rel.  v.  Toby,  153  N.  Y.  381,  386 ; 
People  ex  rel.  v.  Gardiner,  157  N.  Y.  520  ;  People  ex  rel.  v. 
Coler,  31  App.  Div.  523 ;  157  N.  Y.  678 ;  People  ex  rel.  v. 
Dalton,  158  N.  Y.  204 ;  Matter  of  Shaugknessy  v.  Pomes, 
73  App.  Div.  462;  172  N.  Y.  323.)  Section  290  of  the 
revised  charter  changes  the  tenure  of  the  position  of  a  detec- 
tive sergeant  from  one  existing  during  the  pleasure  of  the 
police  commissioner  to  one  subject  to  the  same  rules  and  regu- 
lations applicable  to  the  other  positions  in  the  police  depart- 
ment, and  while  it  does  not  create  a  new  city  office  it  estab- 
lishes a  distinct  rank  in  the  department  entitling  the  officer  to 
increased  pay.  (People  ex  rel.  v.  Partridge,  74  App.  Div. 
291 ;  People  ex  rel.  v.  Evil,  46  N.  Y.  57  ;  People  ex  rel.  v. 
McKinney,  52  N.  Y.  374 ;  People  ex  rel.  v.  Crooks,  53  N. 
Y.  648 ;  People  ex  rel.  v.  Foley,  148  N.  Y.  683 ;  People  ex 
rel.  v.  Pahner,  154  N.  Y.  133  ;  People  ex  rel.  v.  Tierney,  31 
App.  Div.  339 ;  People  ex  rel.  v.  Rowland,  155  N.  Y.  270.) 

Haight,  J.  The  facts  are  without  substantial  dispute.  The 
petitioner  was  duly  appointed  a  patrolman  of  the  uniformed 
police  force  of  the  police  department  of  the  city  of  New  York 
on  or  about  the  11th  day  of  April,  1896,  and  continued  in 
the  discharge  of  his  duties  as  such  patrolman  until  the  18th 
day  of  February,  1901,  at  which  time  he  was,  by  a  resolution 
of  the  board  of  police,  designated  and  assigned  to  duty  as  a 
detective  of  the  detective  bureau  with  rank  of  detective 
sergeant,  in  which  position  he  served  until  July  17th,  1902, 
at  which  time  the  commissioner  of  police  by  an  order  remanded 
him  to  duty  as  a  patrolman.  During  the  time  that  he  served 
as  a  detective  he  was  allowed  and  paid  the  salary  of  a  detec- 
tive sergeant  at  the  rate  of  $2,000.00  per  annum,  the  amount 
being  certified  by  the  municipal  civil  service  commission  each 
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month  as  the  same  became  due.  On  being  remanded  to  the 
position  of  patrolman  he  served  upon  the  commissioner  of 
police  his  protest  in  writing  and  demanded  his  reinstatement 
as  a  detective  sergeant,  and  that  his  pay  be  certified  as  such. 
This  being  refused,  he  presented  his  petition  for  a  mandamus, 
which  the  Special  Term  denied,  and  that  order  as  we  have 
seen  has  been  affirmed  by  the  Appellate  Division,  but  not  as 
a  matter  of  discretion. 

The  statute  under  which  the  petitioner  demands  his  rein- 
statement is  the  Laws  of  1901  (Ch.  466,  sec.  290).  That 
statute  is  entitled,  "  An  act  to  amend  the  Greater  New  York 
Charter"  (Ch.  378  of  the  Laws  of  1897,  sec.  290),  and  so  far 
as  is  material,  provides  as  follows : 

"  The  police  commissioner  shall  maintain  a  bureau  which 
shall  be  called  the  central  office  bureau  of  detectives,  and  shall 
select  and  appoint  to  perform  detective  duty  therein  from  the 
patrolmen  or  roundsmen  as  many  detectives  as  the  said  commis- 
sioner may  from  time  to  time  determine  necessary  to  make  that 
bureau  efficient.  The  patrolmen  or  roundsmen  so  selected  and 
appointed,  and  the  patrolmen  or  roundsmen  heretofore  selected, 
appointed  or  assigned  to  perform  detective  duty  in  the  detec- 
tive bureau,  or  in  what  is  known  as  the  headquarters  squad,  and 
who  were  acting  in  6aid  bureau  or  squad  on  the  1st  day  of  April, 
1901,  shall  be  known  as  detective  sergeants,  shall  act  as  such  in 
said  bureau,  and  shall  hold  the  same  rank  and  shall  be  eligible 
for  promotion  in  the  entire  police  force  in  the  city  under  the 
same  rules  and  conditions  applicable  to  the  promotion  of  all 
other  sergeants  of  police  in  said  city,  and  shall  not  be  reduced 
in  rank  or  salary  except  in  the  manner  provided  by  law  for 
sergeants  and  other  officers  of  the  police  force.  These  patrol- 
men or  roundsmen  known  as  detective  sergeants  on  the  1st 
day  of  April,  1901,  as  aforesaid  in  the  detective  bureau  shall 
have  the  power  to  draw  and  be  paid  the  same  pay  as  other 
sergeants  of  police." 

It  is  contended  on  behalf  of  the  respondents  that  this  stat- 
ute, in  effect,  creates  a  new  office  with  a  permanent  tenure 
on  the  part  of  those  occupying  the  position,  and  that  it  was 
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filled  by  persons  designated  by  the  legislature  in  violation  of 
section  2,  article  10  of  the  Constitution  of  the  state,  which 
provides  that  "  All  city,  town  and  village  officers,  whose  elec- 
tion or  appointment  is  not  provided  for  by  this  Constitution, 
shall  be  elected  by  the  electors  of  such  cities,  towns  and  vil- 
lages, or  of  some  division  thereof,  or  appointed  by  such 
authorities  thereof,  as  the  Legislature  shall  designate  for  that 
purpose." 

The  consideration  of  this  question  renders  it  necessary  to 
examine  more  fully  the  prior  existing  statutes  upon  the  sub- 
ject and  the  status  of  the  petitioner  thereunder.  Under  the 
Consolidation  Act  (Laws  of  1882,  ch.  410,  as  amended  by 
Laws  of  1884,  ch.  180)  section  4  amended  section  265  of  the 
former  act  so  as  to  read,  as  far  as  material,  as  follows: 

"  The  police  force  shall  consist  of  one  superintendent  of 
police.  *  *  *  Detective  sergeants  to  the  number  author- 
ized by  law.  *  *  *  The  board  of  police  commissioners 
shall  maintain  and  continue  a  bureau  which  shall  be  called 
the  central  office  bureau  of  detectives.  The  board  shall  select 
and  appoint  to  perform  detective  duty  as  many  patrolmen 
(not  exceeding  40  in  number)  as  said  board  of  police  may, 
from  time  to  time,  determine  to  be  necessary  to  make  this 
branch  of  the  police  force  efficient.  The  patrolmen  so 
selected  and  appointed  shall  be  called  detective  sergeants,  and 
shall  be  assigned  to  duty  at  the  central  office  bureau  of  detec- 
tives, and  shall,  while  performing  such  detective  duty,  be 
vested  with  the  same  authority,  and  be  entitled  to  receive  and 
be  paid  the  same  salary  each  as  sergeants  of  the  police  in  the 
city  of  New  York;  but  the  board  of  police  commissioners 
may,  by  resolution,  reduce  to  the  grade  of  patrolmen  and 
transfer  such  detective  sergeants  or  any  number  of  them  to 
perform  patrol  or  other  police  duty,  and  when  so  transferred 
they  6hall  only  be  entitled  to  receive  and  be  paid  the  same 
rate  of  compensation  each  as  patrolmen  of  the  police  in  said 
city." 

The  provisions  of  the  Consolidation  Act  of  the  city  of  New 
York  were  re-enacted  in   the    Greater  New  York  charter 
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(Ch.  378  of  the  Laws  of  1897)  and  are  to  be  found  in  sections 
276  and  290.  There  are  a  few  verbal  changes,  but  none  that 
are  material  or  that  affect  the  meaning  or  construction  of  the 
act.  This  act,  as  we  have  seen,  was  again  amended  by  the 
statute  under  consideration  which  is  claimed  to  be  violative  of 
the  provisions  of  the  Constitution.  It  will  thus  be  seen  that 
the  office  of  detective  sergeant  was  created  and  existed  long 
before  the  adoption  of  the  Greater  New  York  charter,  and 
that  it  was  continued  in  the  provisions  of  that  act.  The  man- 
ner of  selecting  and  designating  the  persons  to  fill  tbe  position 
remained  the  same,  with  the  exception  that  under  the  last  act 
the  selection  may  be  made  from  the  roundsmen  as  well  as 
from  the  patrolmen.  Their  duties  remain  the  same,  their  pay 
the  same,  and  the  only  substantial  change  effected  by  the  legis- 
lation in  question  is  to  make  their  tenure  of  office  permanent, 
except  in  case  of  removal,  in  the  manner  provided  by  law  for 
sergeants  and  other  officers  of  the  police  force.  In  other 
words,  it  places  the  position  of  detective  sergeant  on  the  same 
footing  with  other  officers  of  the  force.  This  may  or  it  may 
not  be  wise  legislation.  It  may  be  that  the  commissioner 
should  have  the  power  to  enlarge  or  diminish  the  detec- 
tive force  at  will,  as  the  time  and  circumstances  may  require ; 
but  that  is  not  a  question  for  the  determination  of  the 
courts.  The  act  is  clearly  a  continuation  of  an  existing 
statute  upon  the  subject,  maintaining  the  same  general 
scheme  with  the  single  exception  alluded  to,  and  as  to 
that  it  harmonizes  the  position  with  that  of  the  other  offices 
of  the  police  force  by  creating  the  same  tenure  of  office.  The 
legislature  has  not,  therefore,  created  a  new  position  or  office 
and  it  has  not  filled  that  position  with  new  men  ;  but  it  has 
continued  an  old  office  existing  under  prior  statutes  with  the 
persons  who  at  that  time  filled  the  office  under  appointment 
or  designation  from  city  officers  designated  by  the  legislature. 
The  act,  therefore,  is  not,  in  our  judgment,  violative  of  the 
provisions  of  section  2,  article  10  of  the  Constitution. 

There  is,  however,  one  provision  of  the  act  which  is  subject 
to  criticism.     The  act  did  not  take  effect  until  the  1st  day  of 
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January,  1902.  The  act  contains  a  provision  with  reference 
to  those  who  were  acting  as  detective  sergeants  on  the  1st  day 
of  April,  1901,  to  the  effect  that  they  shall  be  known  as  detec- 
tive sergeants  and  shall  not  be  reduced  in  rank  or  salary, 
except  in  the  manner  provided  by  law,  etc.  If  this  provision 
was  intended  to  apply  to  those  who  were  not  in  office  at  the 
time  the  act  became  a  law,  which  was  on  the  22d  day  of 
April,  1901,  or  when  it  took  effect  in  January,  1902,  this 
provision  would  have  to  be  condemned  ;  for  the  legislature 
could  not  make  detective  sergeants  out  of  persons  who  were 
not  then  members  of  the  force.  (People  ex  rel.  Waddy  v. 
Partridge,  172  N.  Y.  305.)  If  a  statute  is  capable  of  two 
constructions,  one  of  which  is  in  harmony  with  the  provisions 
of  the  Constitution  and  the  other  not,  that  should  be  adopted 
which  will  preserve  the  statute,  if  such  construction  is  just  as 
consistent  with  the  legislative  intent  as  the  other.  And  in 
order  to  give  effect  to  the  legislature's  intent,  words  and 
phrases  may  be  eliminated  or  supplied.  We  are  inclined  to 
the  view  that  it  was  the  intention  that  this  provision  should 
apply  to  those  who  continued  in  the  position  until  this  act 
took  effect ;  but  if  this  were  not  so,  the  objectionable  pro- 
vision could  be  eliminated,  leaving  all  the  other  provisions  of 
the  act  in  force  as  applying  to  those  persons  filling  the  office 
at  the  time  the  act  went  into  effect. 

It  is  now  suggested  that  the  status  of  the  petitioner  was  that 
of  a  patrolman  and  not  that  of  a  detective  sergeant,  and  that 
his  designation  and  assignment  to  duty  as  a  detective  sergeant 
was  but  temporary.  The  resolution  adopted  by  the  board  of 
police,  as  we  have  seen,  designated  and  assigned  the  petitioner 
to  detective  duty  in  the  detective  bureau,  with  the  rank  of  a 
detective  sergeant.  It  is  not  stated  in  the  resolution  that  the 
designation  was  temporary.  The  police  board  is  required  to 
maintain  a  bureau  of  detectives.  They  are  required  to  select 
and  designate  from  the  patrolmen  a  sufficient  number  to  make 
the  detective  force  efficient.  The  patrolmen  so  designated 
under  the  statute  are  vested  with  the  same  authority  and 
entitled  to  receive  the  same  salary  as  sergeants  of  police.    A 
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designation  so  made  may  continue  indefinitely  even  daring 
the  life  of  the  person  designated.  True,  he  may  be  reduced 
to  the  grade  of  a  patrolman  at  the  option  of  the  board,  but 
this  reserve  power  in  the  board  does  not  operate  to  deprive 
the  detective  sergeant  of  his  status  as  such  officer  during  the 
time  that  he  is  invested  with  the  powers  and  duties  of  the 
office. 

It  is  also  suggested  that  this  act  may  be  in  conflict  with  the 
provisions  of  the  Constitution,  article  5,  section  9,  which  pro- 
vide that  "  Appointments  and  promotions  in  the  civil  service 
of  the  State,  and  of  all  the  civil  divisions  thereof,  including 
cities  and  villages,  shall  be  made  according  to  merit  and  fit- 
ness to  be  ascertained,  so  far  as  practicable,  by  examinations, 
which,  so  far  as  practicable,  shall  be  competitive."  If  the 
provisions  of  this  act  had  created  a  new  office  and  then  filled 
it  with  detective  sergeants,  there  might  be  some  force  in  the 
suggestion,  but,  as  we  have  shown,  that  was  not  the  effect  of 
the  legislation.  The  office  had  been  created  long  before,  and 
the  petitioner  had  been  designated  to  fill  the  office  before  the 
passage  of  this  act.  It  is  not,  therefore,  apparent  how  the 
provisions  of  the  act  are  in  conflict  with  the  civil  service 
provisions  of  the  Constitution.  The  record  before  us  alleges, 
and  it  is  not  controverted,  that  the  petitioner  was  duly 
appointed  a  patrolman.  We  assume,  therefore,  that  he  had 
complied  with  the  requirements  of  the  civil  service  act  in 
force  at  that  time.  We  do  not  understand  that  he  submit- 
ted to  any  further  examination  for  the  promotion,  but  the 
civil  service  commission  evidently  thought  that  he  was  prop- 
erly designated,  for  each  month  of  his  service  the  commission 
certified  his  pay  as  a  detective  sergeant  at  the  rate  of  $2,000.00 
per  annum.  The  civil  service  provision  of  the  Constitution 
further  provides  that  laws  shall  be  made  to  provide  for  the 
enforcement  of  the  provision.  Statutes  have  been  enacted  in 
compliance  with  this  provision.  A  civil  service  commission 
has  been  provided  for  the  state  and  a  commission  for  each  of 
the  cities  of  the  state.  These  commissions  are  required  to 
classify  the  civil  service,  and  they  are  empowered  to  deter- 
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mine  the  offices  that  6hall  be  filled  by  competitive  examina- 
tions, including  promotions  from  one  position  to  another. 
The  civil  service  commission  of  the  city  of  New  York  did  not 
deem  it  practicable  to  determine  the  qualification  of  a  detec- 
tive sergeant  by  a  competitive  examination  until  the  10th  day 
of  May,  1902,  long  after  the  petitioner  had  been  appointed  to 
the  position  and  after  this  act  had  gone  into  effect.  There 
was  not,  therefore,  any  rule  of  the  civil  service  commission 
in  force  requiring  an  examination  of  the  petitioner  at  the  time? 
that  he  was  designated  to  the  position  of  detective  sergeant, 
and  consequently  we  think  that  his  designation  was  valid. 
(Chittenden  v.  Wurster,  152  N.  Y.  345,  362.) 

The  petitioner,  as  we  have  seen,  was  appointed  or  desig- 
nated to  fill  the  position  in  February,  before  the  act  was 
passed.  He  was  in  the  office  performing  its  duties  when  the 
act  was  passed  and  when  it  went  into  force,  and  continued  in 
the  position  thereafter  until  the  lfth  day  of  July,  1902.  He 
was,  therefore,  under  the  provisions  of  the  act,  one  of  the  per- 
sons who  could  not  be  reduced  in  rank  or  salary  except  in  the 
manner  provided  by  law  for  other  officers  of  the  police  force. 

The  order  of  the  Appellate  Division  and  that  of  the  Special 
Term  shonld  be  reversed  and  the  motion  of  the  petitioner  for 
a  writ  of  mandamus  directing  his  reinstatement  should  be 
granted,  with  costs. 

Parker,  Ch.  J.,  Gray,  O'Brien,  Martin,  Vann  and  Wer- 
ner, JJ.,  concur. 

Order  reversed,  etc. 


John  M.  Jones  et  al.,  as  Executors  of,  and  Trustees  under, 
the  Will  of  Morgan  Jones,  Deceased,  Respondents,  v. 
Margaret  T.  Eeilly  et  al.,  Defendants,  and  Hannah  R. 
Rockwell  et  al.,  Appellants. 

1.  Summary  Proceedings  — When  Action  in  Supreme  Court 
May  Be  Regarded  as  One  in  Ejectment.  Where  a  summary  proceed- 
ing to  dispossess  a  tenant  for  non-payment  of  rent,  instituted  in  the  Dis- 
trict Court  of  the  city  of  New  York,  was  discontinued  upon  the  erroneous 
supposition  that  the  court  was  ousted  of  jurisdiction  because  the  defend- 
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ant  interposed  an  answer  involving  the  title  of  the  premises  in  question 
and  with  it  tendered  the  bond  required  by  section  2952  of  the  Code  of 
Civil  Procedure,  and  a  subsequent  action  was  commenced  in  the  Supreme 
Court  with  substantially  the  same  pleadings,  that  court  has  jurisdiction 
thereof  notwithstanding  it  was  commenced  upon  the  erroneous  supposi- 
tion that  the  District  Court  had  lost  jurisdiction,  since  the  Supreme  Court 
has  the  right  to  treat  it  as  an  action  of  ejectment,  and  any  error  in  the 
form  of  the  verdict,  or  the  judgment  entered  thereon,  should  be  corrected 
by  motion  in  that  court. 

2.  Appeal  —  When  Objection  that  Action  op  Ejectment  Cannot 
Be  Maintained  por  Non-payment  op  Kent  Cannot  Be  Considered 
by  Court  op  Appeals.  The  objection  that  an  action  of  ejectment  cannot 
be  maintained  for  non-payment  of  rent  where  the  lease  reserved  to  the  land- 
lord no  right  of  re-entry  in  case  of  default  and  contained  no  provision  that 
in  such  contingency  the  lease  should  determine,  cannot  be  considered  by 
the  Court  of  Appeals  where  no  motion  was  made  at  the  trial  to  dismiss 
the  complaint  upon  the  ground  that  it  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action;  the  court  is  also  precluded  from  examining  the 
correctness  of  the  denial  of  a  motion  for  a  nonsuit,  made  at  the  close  of 
the  evidence,  by  a  unanimous  affirmance  of  the  Appellate  Division,  which 
imports  that  there  was  evidence  sufficient  to  sustain  the  verdict. 

8.  E  vidence  —  Privilege  op  Counsel  — Attorney  May  Be  Required 
to  Produce  Papers  op  Client  When  in  his  Possession.  Upon  the 
question  whether  the  ancestor  of  tenants  was  in  possession  of  the  premises 
in  question  under  a  lease  from  plaintiffs'  ancestor  and  as  their  tenant,  the 
counsel  for  the  tenants  may  be  required  by  a  subpoena  duces  tecum  to  pro- 
duce the  lease  claimed  to  be  signed  by  tenants'  ancestor,  and  upon  proof 
of  his  signature  thereto  the  lease  may  be  offered  in  evidence,  and  such 
procedure  is  not  an  invasion  of  the  privilege  of  counsel,  since  under  such 
circumstances  an  attorney  or  counsel  is  obliged  to  produce  any  instru- 
ments of  his  client  which  the  latter  could  have  been  compelled  to  produce. 

4.  Party  Interested  in  Event  Not  Competent  Witness  to  Prove 
Payment  op  Rent  by  Deceased  Ancestor  op  Tenants.  Where  the 
only  issue  In  the  case  was  whether  defendants*  deceased  ancestor  was  the 
tenmt  of  plaintiffs'  ancestor,  and  the  testimony  upon  the  question  whether 
the  signature  of  defendants'  ancestor  upon  the  lease  was  genuine  was 
conflicting  and  evenly  balanced,  one  of  the  plaintiffs,  being  an  interested 
party,  is  not  a  competent  witness  to  the  fact  that  he  had  been  paid  rent  by 
defendants'  ancestor  up  to  a  certain  time  and  that  no  rent  had  been  paid 
to  him  thereafter;  it  is  error  to  admit  his  testimony  upon  the  ground 
that  it  did  not  necessarily  imply  that  he  received  it  from  the  deceased, 
and  such  error  cannot  be  disregarded  since  evidence  that,  subsequently  to 
the  date  of  the  alleged  lease,  rent  was  paid  by  defendants'  ancestor  would 
strongly  tend  to  prove  the  authenticity  of  the  lease. 

5.  When  Subpoena  Duces  Tecum  and  Proop  op  Service  Thereof 
May  Not  Be  Read  in  Evidence.    Where  no  evidence  was  produced  that 


1903.]  Jones  v.  Rbilly.  99 

N.  T.  Rep.]  Statement  of  case. 

any  receipts  for  rent  had  been  given  and  no  attempt  was  made  to  prove 
their  contents  and  the  plaintiffs  had  served  upon  the  defendants  a  subpoena 
requiring  the  production  of  a  number  of  receipts  for  rent,  it  is  error  to 
permit  such  subpoena,  with  proof  of  service  thereof,  to  be  read  in  evi- 
dence, since  the  effect  on  the  Jury  of  the  recital  of  such  a  number  of 
receipts,  the  existence  of  none  of  which  was  actually  proved,  may  have 
been  prejudicial  to  tbe  defendants. 

6.  Deeds  op  Premises  in  Question  and  Assertions  op  Title  by 
Tenant  Not  Admissible  in  Evidence  to  Dispute  Landlord's  Title. 
Notwithstanding  the  tenant  was  in  possession  of  the  premises  before  the 
lease  was  made,  his  heirs  at  law  are  estopped  from  disputing  the  title  of 
the  landlord  unless  the  tenant  was  induced  to  take  the  lease  by  force,  fraud, 
misrepresentation,  or  possibly  by  mistake,  and,  thereefore,  deeds  of  the 
premises  made  by  the  tenant,  and  assertions  of  ownership  made  by  him, 
at  the  time  of  the  alleged  lease,  are  inadmissible  in  evidence. 

Jonu  v.  ReiUy,  68  App.  Div.  116,  reversed. 

(Argued  February  18,  1008;  decided  March  6,  1008.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Febru- 
ary 3,  1902,  affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  a  verdict  and  an  order  denying  a  motion  for  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Clarence  L.  Barber  and  George  Putmam  Smith  for  Hannah 
R.  Rockwell,  appellant.  This  proceeding  was  a  summary 
proceeding  to  dispossess  a  tenant.  As  such  it  should  have 
been  dismissed  for  want  of  jurisdiction.  The  Appellate 
Division  had  no  power  to  convert  it  into,  or  consider  it  as,  an 
action  in  ejectment.  {Snider  v.  Snider,  160  N.  T.  151 ; 
Stephens  v.  M.  B.  Co.,  160  N.  Y.  178 ;  #.,  etc.,  R.  R.  Co.  v. 
N.  T.  C.  i&  H.  R.  R.  R.  Co.,  163  N.  Y.  228.)  This  being  a 
summary  proceeding  the  Supreme  Court  possessed  no  juris- 
diction to  entertain  it,  and  the  final  order  entered  therein  is 
void.  (Code  Civ.  Pro.  §§  2234,  2951,  2958 ;  Jessup  v.  Car- 
negie,  80  N.  Y.  451 ;  Dorschel  v.  BurJdy,  18  Misc.  Rep.  240 ; 
Sage  v.  Crosby,  33  Misc.  Rep.  117;  Quinn  v.  Quinn,  46 
App.  Div.  242;  People  v.  Gold/ogle,  23  Civ.  Pro.  Rep.  417; 
C.  C.  Bank  v.  Judson,  8  N.  Y.  254 ;  Matter  of  Walker,  136 
N.  Y.  20;  Beardelee  v.  Dolge,  143  N.  Y.  165;  Burk  v. 
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Ayers,  19  Htm,  24;  Dmidsburgh  v.  Ins.  Co.,  90  N.  Y.  526.) 
The  trial  court  erred  in  refusing  to  permit  the  defendants 
to  prove  title  in  themselves  in  the  absence  of  proof  of 
title  in  fee  by  the  plaintiffs,  and  in  holding  that  the  only 
question  was  whether  the  defendants'  ancestor  Henderson  had 
executed  a  lease  and  paid  rent,  and  that  if  he  did  the  defend- 
ants were  estopped.  {Clark  v.  Owens,  18  N.  Y.  434; 
2  McAdam  on  Landl.  &  Ten.  1341 ;  Jackson  v.  Leek,  12 
Wend.  105;  Williams  v.  Bartholomew,  1  B.  &  P.  326; 
Rogers  v.  Pitcher,  6  Taunt.  202 ;  EUiott  v.  Smith,  23  Penn. 
St.  131 ;  Watson  v.  Lane,  34  Eng.  L.  &  Eq.  532;  Tilyou  v. 
Reynolds,  102  N.  Y.  563 ;  Jackson  v.  Spear,  7  Wend.  400 ; 
Glen  v.  &tbson,  9  Barb.  640.)  Neither  the  complaint  nor  the 
evidence  established  any  cause  of  action  in  ejectment  for  non- 
payment of  rent,  assuming  that  the  lease  was  proven  and  that 
defendants  have  made  default  in  the  payment  of  rent,  for  the 
lease  contained  no  express  clause  reserving  the  right  of 
re-entry  before  the  expiration  of  the  term  for  condition  broken. 
(Sedgwick  &  Wait  on  Trial  of  Title  to  Land,  §§  350,  370 ; 
De  Lancey  v.  Oanong,  9  N.  Y.  25 ;  Kelly  v.  Varnes,  52 
App.  Div.  103 ;  Matter  of  Guara?ity  Co.,  52  App.  Div.  140  ; 
Miller  v.  Levy,  44  N.  Y.  493 ;  Beach  v.  Nixoii,  9  N.  Y.  35  ; 
Horton  v.  N.  Y.  C.  dk  H.  R.  R.  R.  Co.,  12  Abb.  K  C. 
30 ;  Jackson  v.  McClannan,  8  Cow.  295.)  The  trial  court 
erred  in  admitting  illegal  evidence,  in  excluding  competent 
evidence  as  to  title,  and  in  charging  the  jury  as  to  the  effect 
of  the  evidence.  {Richardson  v.  Emmett,  170  N.  Y.  420.) 
The  testimony  of  the  plaintiff  Jones,  that  the  deceased  Hen- 
derson had  paid  rent  under  the  alleged  lease,  was  admitted  in 
violation  of  section  829  of  the  Code  of  Civil  Procedure. 
{Richardson  v.  Emmett,  170  N.  Y.  420.)  Compelling  the 
defendants'  attorney  to  produce  a  copy  of  the  alleged  lease 
received  for  his  client  and  the  admission  of  a  snbpcena  duces 
tecum  served  on  the  defendants'  attorneys,  and  the  reading  to 
the  jury  of  a  long  list  prepared  by  the  plaintiffs'  attorney, 
purporting  to  be  of  dates  of  receipts  of  rent  extending  from 
1886  to  1894,  none  of  which  were  proven  at  any  time  during 
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the  trial  to  have  been  given  or  to  have  existed,  was  illegal. 
(Whart.  on  Ev.  §  585 ;  Weeks  on  Attys.  §  163 ;  Crosby  v. 
Berger,  11  Paige,  377;  Brant  v.  Klein,  17  Johns.  335; 
Coveney  v.  TannahiU,  1  Hill,  33 ;  Grim  v.  ffamal,  2  Hilt. 
434 ;  Rogers  v.  Van  Hoesen,  12  Johns.  221 ;  Gorham  v. 
Gale,  7  Cow.  739.) 

James  E.  Chandler  for  George  H.  Brooke,  appellant.  The 
Trial  Term  had  no  jurisdiction  over  the  subject-matter,  as  the 
issue  before  it  was  a  summary  proceeding  to  dispossess  a  ten- 
ant for  non-payment  of  rent.  (Code  Civ.  Pro.  §§  2951-2958; 
Dorschel  v.  Burkly,  18  Misc.  Rep.  240 ;  Sage  v.  Crosby,  33 
Misc.  Rep.  117 ;  Quinn  v.  Quinn,  46  App.  Div.  242 ;  People 
v.  Gold/ogle,  23  Civ.  Pro.  Rep.  417 ;  Matter  of  White,  12 
Abb.  [N.  C]  349 ;  Jessup  v.  Carnegie,  80  N.  Y.  451 ;  Burk 
v.  Ayres,  19  Hun,  24 ;  Davidsburgh  v.  Ins.  Co.,  90  N.  Y. 
530 ;  Chemung  Bank  v.  Judson,  8  N.  Y.  259.)  The  Appel- 
late Division  was  bound  by  the  theory  adopted  by  the  parties 
and  the  trial  justice  in  the  Trial  Term.  Even  if  the  appellate 
court  could  convert  the  proceeding  into  an  action  of  eject- 
ment there  were  no  facts  on  which  it  could  be  maintained. 
(G.  <&W.  R.  R.  Co.  v.  N.  T.  C.  &  H.  R.  R.  R.  Co.,  163  N. 
Y.  233  ;  Stephens  v.  Meriden  Co.,  160  N.  Y.  185  ;  Bundle  v. 
Gordon,  27  App.  Div.  459  ;  Clark  v.  Owens,  18  N.  Y.  439 ; 
Snyder  v.  Guthrie,  21  Hun,  341.)  The  court  erred  in  admit- 
ting the  testimony  of  plaintiff  John  M.  Jones  as  to  payments 
of  rent  by  decedent  Henderson.  (Code  Civ.  Pro.  §  829 ; 
Richardson  v.  Emmett,  170  K  Y.  419  ;  Clift  v.  Moses,  112 
N.  Y.  426.)  The  court  erred  in  compelling  defendants'  attor- 
ney to  deliver  up  papers  which  had  been  confided  to  him  by 
his  clients.  {Coveney  v.  TannahiU,  1  Hill,  33;  Crosby  v. 
Berger,  11  Paige,  377 ;  Brandt  v.  Klein,  17  Johns.  335 ; 
Whart.  on  Ev.  §  585 ;  Weeks  on  Attorneys,  §  163.)  The 
court  erred  in  allowing  an  amendment  to  the  complaint  which 
added  a  new  cause  of  action.  (Code  Civ.  Pro.  §  2957  ;  Run- 
die  v.  Gordon,  27  App.  Div.  454 ;  Wilgus  v.  Wilkinson,  50 
App.  Div.  1.) 
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Richard  T.  Greene  and  John  M.  Jones  for  respondents. 
The  Supreme  Court  had  jurisdiction  of  the  action.  The 
allegations  of  the  complaint  were  sufficient  to  sustain  the 
action ;  or  if  insufficient  they  were  supplied  by  the  answers  or 
cured  by  the  verdict.  (Code  Civ.  Pro.  §§  721,  722 ;  La  Rue 
v.  Smith,  153  N.  Y.  431 ;  Kelly  v.  Varnes,  52  App.  Div. 
100;  Beach  v.  Nixon,  9  N.  Y.  35  ;  Pennoyer  v.  Brown,  13 
Abb.  [N.  C]  82 ;  Kramer  v.  Amberg,  15  Daly,  205 ;  Krar 
mer  v.  Amberg,  53  Hun,  427.)  As  an  action  of  ejectment 
the  action  was  properly  determined.  (  Wood  v.  Staniels,  3 
Code  Rep.  152;  2  McAdam  on  Landl.  &  Ten.  [3d  ed.] 
§§  421,  423 ;  Whiting  v.  Edmunds,  94  N.  Y.  314;  Barnard 
v.  Simms,  42  Barb.  304.)  It  was  proper  to  compel  Mr. 
Chandler  to  produce  the  lease.  {MitcheWs  Case,  7  Abb.  Pr. 
96;  29  Barb.  622;  12  Abb.  Pr.  249;  Stephen's  Digest,  208.) 
The  various  exceptions  to  the  admission  of  evidence  under 
section  829  of  the  Code  of  Civil  Procedure  were  not  well 
taken.  (JTobart  v.  Hobart,  62  N.  Y.  80 ;  Simmons  v. 
Havens,  101  N.  Y.  427.) 

Cullen,  J.  The  plaintiffs,  claiming  to  be  the  landlords,  insti- 
tuted summary  proceedings  in  a  District  Court  in  the  city  of 
New  York  to  dispossess  one  Andrew  Henderson  from  certain 
premises  in  said  city  for  non-payment  of  rent.  In  the  pro- 
ceeding Henderson  made  answer,  alleging  that  Hannah  R. 
Rockwell  was  the  owner  in  fee  of  said  premises  and  in  posses- 
sion of  them,  and  that  the  trial  of  the  proceeding  would  neces- 
sarily involve  the  title  to  said  real  property.  With  his  answer 
he  tendered  the  bond  required  by  section  2952  of  the  Code  of 
Civil  Procedure.  Both  parties  erroneously  assumed  that  the 
answer  of  the  tenant  ousted  the  District  Court  of  jurisdiction. 
Thereupon  the  plaintiffs  brought  this  action  in  the  Supreme 
Court.  The  alleged  tenant,  Andrew  Henderson,  having  died, 
his  heirs  at  law  were  made  parties  defendant.  One  of  such 
defendants,  Hannah  R.  Rockwell,  claimed  title  by  deed  exe- 
cuted to  her  by  said  Andrew  Henderson.  George  H.  Brooke, 
to  whom  said  Rockwell  had  mortgaged  the  premises,  was  sub- 
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sequently  made  a  defendant  upon  his  own  application.  The 
complaint  alleged  ownership  in  fee  by  the  plaintiff's  predeces- 
sor in  title,  Annie  E.  Jones;  a  lease  from  her  to  Andrew 
Henderson,  before  mentioned,  a  copy  whereof  was  annexed  to 
the  complaint  and  made  a  part  thereof ;  default  in  payment 
of  the  rent  reserved ;  the  death  of  said  Henderson  and  that  the 
defendants  were  his  heirs  at  law.  Apparently,  on  the  theory 
that  the  summary  proceedings  had  been  removed  from  the 
District  Court  by  the  answer  and  bond  of  the  tenant,  judg- 
ment was  prayed  that  a  final  order  be  issued  to  remove  the 
tenant  from  possession  of  the  premises  and  that  the  plaintiffs 
have  such  other  relief  as  might  be  just.  The  answers  of  the 
defendants  were  substantially  a  general  denial.  The  defend- 
ant Rockwell  also  set  up  title  in  herself.  The  plaintiffs 
recovered  a  verdict  at  Trial  Term,  on  which  a  judgment  was 
rendered,  awarding  them  the  delivery  of  the  premises  described 
in  the  complaint  and  ordering  that  a  warrant  issue  to  remove 
the  defendants  from  said  premises  and  to  put  the  plaintiffs  in 
possession  thereof.  That  judgment  was  unanimously  affirmed 
by  the  Appellate  Division. 

The  first  point  raised  on  this  appeal  is  that  the  answer  and 
bond  of  the  tenant  did  not  deprive  the  District  Court  of  juris- 
diction and  that  there  was  no  authority  for  the  removal  of  the 
proceeding  to  the  Supreme  Court.  This  contention  is,  doubt- 
less, correct.  But  the  plaintiffs  did  bring  an  action  in  the 
Supreme  Court,  and  the  fact  that  the  action  was  instituted  on 
the  erroneous  supposition  that  the  District  Court  had  lost 
jurisdiction  of  the  summary  proceedings  does  not  affect  the 
jurisdiction  of  the  Supreme  Court  to  entertain  the  action. 
(La  Rue  v.  Smith,  153  K  Y.  431.)  The  learned  Appellate 
Division  were,  therefore,  right  in  treating  it  as  an  action  of 
ejectment  and  disregarding  the  previous  proceedings  in  the 
District  Court.  Any  objection  to  the  form  of  the  verdict 
should  have  been  made  at  the  trial.  {Brigg  v.  Hilton,  99  N. 
Y.  517.)  Any  informality  in  the  judgment  should  have  been 
corrected  by  motion. 

It  is  next  objected  that  ejectment  cannot  be  maintained  for 
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nbn-payment  of  rent,  for  the  lease  reserved  to  the  landlord  no 
right  of  re-entry  in  case  of  such  default  and  no  provision  that 
in  such  contingency  the  lease  should  determine.  This  conten- 
tion is  probably  correct  {Delancey  v.  Ganongy  9  N.  Y.  25),  but 
the  appellants  are  in  no  position  to  raise  it  in  this  court.  No 
motion  was  made  at  the  trial  to  dismiss  the  complaint  on  the 
ground  that  it  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  Had  such  a  motion  been  made  and  over- 
ruled that  ruling  could,  under  proper  exceptions,  have  been 
reviewed  here.  But  we  are  foreclosed  from  examining  the 
correctness  of  the  disposition  of  the  motion  for  a  nonsuit 
made  at  the  close  of  the  evidence  by  the  unanimous  affirm- 
ance of  the  Appellate  Division  which  imports  that  there  was 
evidence  sufficient  to  sustain  the  verdict.  {Reed  v.  JfcCord, 
160  N.  Y.  330.)  Moreover,  the  plain  tiffs  were  allowed  on  the 
trial  to  amend  their  complaint  by  alleging  the  service  of 
twenty  days'  written  notice  to  terminate  the  tenancy  which 
the  lease  in  express  terms  authorized.  This  amendment  was 
made  over  the  objection  and  exception  of  the  appellants,  and 
it  is  urged  that  the  trial  court  erred  in  granting  it.  The 
change  was  certainly  substantial,  since  in  the  case  of  eject- 
ment for  non-payment  of  rent  the  statute  requires  the  amount 
of  the  rent  to  be  specified  in  the  judgment  and  the  tenant 
may  be  restored  to  his  estate  by  payment  of  the  arrears  at  any 
time  within  six  months,  while  a  judgment  in  an  action  in* 
ejectment  for  expiration  of  term  would  oust  the  defendants 
permanently.  As  the  judgment  must  be  reversed  for  errors 
hereafter  mentioned,  it  is  not  necessary  for  us  to  determine 
whether  there  was  error  in  allowing  the  amendment,  as  before 
a  new  trial  the  pleadings  may  be  placed  in  proper  shape  to 
present  the  issues  between  the  parties. 

On  the  trial  the  plaintiffs  relied  exclusively  on  the  claim 
that  the  defendants'  ancestor  was  in  possession  of  the  premises 
under  a  lease  from  them  and  as  their  tenant.  This  relation  if 
established  was  sufficient  to  entitle  them  to  a  recovery.  "  No 
proof  of  title  is  required  in  this  action  when  it  is  brought  by 
a  landlord,  since  if  a  tenant  has  once  recognized  the  title  of 
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the  plaintiff  and  treated  him  as  his  landlord  by  accepting  a 
lease  from  him  or  the  like,  he  is  precluded  from  showing  that 
the  plaintiff  had  no  title  at  the  time  the  lease  was  granted, 
and  that  whether  the  action  be  debt,  assumpsit,  covenant  or 
ejectment."  (2  Taylor  Landlord  &  Tenant,  §  705;  see 
Sedgwick  &  Wait  Title  to  Land,  §  351 ;  Ingraham  v.  Bald- 
win, 9  N.  Y.  45.)  To  show  the  relation  between  the  parties 
the  plaintiffs  called  as  a  witness  the  counsel  for  the  defend- 
ants on  whom  they  had  previously  served  a  subpoena  duces 
tecum  and  asked  him  if  he  had  in  his  possession  a  lease  from 
Annie  E.  Jones  to  Andrew  Henderson.  Over  the  objection 
and  exception  of  the  appellants,  who  claimed  that  the  inquiry 
was  an  invasion  of  the  privilege  of  counsel,  the  witness,  in 
compliance  with  the  direction  of  the  court,  answered  that  he 
had.  Under  the  further  order  of  the  court,  made  against  like 
objection  and  exception,  the  witness  was  directed  to  produce 
the  instrument,  the  signature  to  which  by  said  Henderson 
was  proved  and  the  instrument  put  in  evidence.  It  is  claimed 
that  this  action  of  the  court  was  erroneous  and  that  the  counsel 
could  not  be  compelled  to  produce  his  client's  papers.  Such 
seems  to  have  been  the  rule  before  the  enactment  of  the 
statutory  provisions  by  which  parties  to  an  action  were  made 
competent  witnesses  and  compellable  at  the  instance  of  an 
adverse  party  to  testify  the  same  as  other  witnesses.  The 
privilege  was  that  of  the  client,  not  of  the  counsel,  and  when 
by  change  in  the  law  the  client  could  be  compelled  by  sub- 
poena to  produce  documents  in  his  possession,  the  rule  that  the 
attorney  could  not  be  forced  to  produce  them  when  in  his 
possession  necessarily  fell.  The  subject  is  elaborately  dis- 
cussed by  the  late  Court  of  Common  Pleas  of  the  county  of 
New  York  in  MitcheWs  Case  (12  Abb.  Pr.  249),  and  in  the 
conclusion  there  reached,  that  an  attorney  or  counsel  is  obliged 
in  answer  to  a  subpoena  to  produce  any  instruments  of  his 
client  which  the  latter  could  have  been  compelled  to  produce, 
we  entirely  concur.  (See,  also,  People  ex  rel.  Mitchell  v. 
Sheriff  of  New  York,  29  Barb.  622.) 

One  of  the  plaintiffs  was  permitted  to  testify,  against  the 
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objection  of  the  appellants,  that  under  section  829  of  the  Code 
of  Civil  Procedure  he  was  not  a  competent  witness  to  the 
fact  that  he  had  been  paid  rent  for  the  premises  up  to  a  speci- 
fied date  and  that  no  rent  had  been  paid  to  him  thereafter. 
That  the  plaintiff  was  not  a  competent  witness  to  personal 
transactions  with  the  deceased  Andrew  Henderson,  under  whom 
the  defendants  claimed  title,  is  unquestionable.  The  ground  on 
which  the  ruling  of  the  learned  trial  court  seems  to  have  pro- 
ceeded was  that  the  testimony  of  the  witness  did  not  neces- 
sarily imply  that  he  had  received  it  from  the  deceased.  "  It 
might  have  been  from  somebody  holding  adverse  possession," 
said  the  court.  This  ground  is  entirely  untenable.  The  only 
issue  in  the  case  was  whether  Henderson  was  the  tenant  of 
the  plaintiff's  ancestor.  If  the  rent  was  paid  by  any  one  else 
than  Henderson  it  was  wholly  immaterial.  But  it  is  not 
necessary  to  pursue  the  matter  further.  The  question  is 
settled  adversely  to  the  respondents  by  our  decision  in 
Richardson  v.  Emmett  (170  N.  Y.  412).  Nor  can  the  error 
be  disregarded.  The  only  evidence  in  the  case  to  prove  that 
Henderson  was  the  tenant  of  the  plaintiffs  was  the  execution 
by  him  of  the  lease  and  the  payment  of  rent.  As  to  the  lease, 
three  witnesses  testified  that  the  signature  of  Henderson  to 
that  instrument  was  genuine,  three  that  it  was  not.  If  subse- 
quently to  the  date  of  the  alleged  lease  Henderson  paid  rent 
it  would  strongly  tend  to  prove  the  authenticity  of  that  instru- 
ment ;  while  if  there  were  no  proof  that  Henderson  had  paid 
rent  the  jury  might  have  found  that  he  never  had  executed 
the  lease. 

The  plaintiffs  served  upon  the  defendants  a  subpoena 
requiring  the  production  of  a  number  of  receipts  for  rent. 
This  subpoena  with  proof  of  its  service  was,  against  the  objec- 
tion and  exception  of  the  defendants,  read  in  evidence.  No 
testimony  was  given  to  show  that  there  had  been  any  such 
receipts  and  no  attempt  was  made  to  prove  their  contents. 
If  the  plaintiffs'  intention  was  to  offer  secondary  evidence  on 
the  subject  it  doubtless  would  be  proper  to  file  the  subpoena 
with  the  court  and  prove  its  service.    It  is  contended'  by  the 
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respondents  that  such  was  their  only  purpose  in  offering  the 
subpoena.  If  we  were  permitted  to  speculate  on  the  subject 
we  might  think  that  probably  such  was  the  object  of  the 
counsel.  But  the  record  shows  that  it  was  read  in  evidence 
and  the  effect  on  the  jury  of  the  recital  of  such  a  number  of 
receipts,  the  existence  of  none  of  which  was  actually  proved, 
might  well  have  been  prejudicial  to  the  defendants. 

The  appellants  further  complain  of  the  exclusion  by  the 
trial  court  of  deeds  made  by  Henderson  and  his  assertion  of 
claim  of  ownership  to  the  property  made  at  the  time  of  the 
alleged  lease.  The  ruling  of  the  trial  court  on  these  matters 
was  correct.  Henderson  was  in  possession  of  the  premises 
before  the  making  of  the  lease.  Nevertheless  the  doctrine 
that  a  tenant  cannot  dispute  the  title  of  his  landlord  applied 
to  him  as  well  as  to  a  tenant  who  enters  into  possession  under 
a  lease.  The  doctrine,  it  is  true,  is  qualified  to  a  certain 
extent.  Thus,  if  the  tenant  has  been  induced  to  take  the  lease 
by  force,  fraud,  misrepresentation  or  possibly  by  mistake,  the 
estoppel  does  not  obtain.  (2  Taylor,  §  707.)  In  People  ex  rel. 
Ainslee  v.  Hewlett  (76  N".  Y.  574)  the  defendant  was  allowed  to 
show  that  the  lease  was  a  mere  cover  for  a  usurious  agreement 
for  the  loan  of  money  to  him  by  the  party  claiming  to  be  land- 
lord. But  the  tenant  cannot  merely  by  his  own  act  destroy 
the  estoppel.  So  in  Whiting  v.  Edmunds  (94  N.  Y.  309)  it 
was  held  that  a  tenant  cannot  by  disclaimer,  or  by  mere  words 
denying  his  landlord's  title  and  asserting  one  of  his  own,  work 
a  forfeiture  of  his  tenancy,  or  set  running  an  adverse  posses- 
sion. In  other  words,  the  tenant  or  his  grantees  may  avoid  the 
estoppel  by  attack  on  the  means  by  which  the  lease  was 
originally  procured,  but  not  by  his  or  their  own  subsequent 
acts  or  declarations. 

For  the  error  in  the  admission  of  testimony  already  pointed 
out  the  judgment  must  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event. 

Parker,  Ch.  J.,  Gray,  O'Brien,  Bartlett,  Haioht  and 
Vann,  JJ.,  concur. 

Judgment  reversed,  etc. 
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Israel   Mead,  Respondent,  v.  Ernest   V.  Dunlbvib, 
Appellant. 

Evidence  —  Pabol  Evidence  Inadmissible  to  Vaby  Wetting.  A 
written  contract  to  saw  logs  into  lumber  for  a  stipulated  price  per  thousand, 
to  provide  a  mill  for  that  purpose  and  make  suitable  arrangements  for 
receiving  the  logs  when  delivered  at  the  mill  in  a  specified  manner,  is 
complete  and  cannot  be  varied  by  evidence  of  a  prior  oral  agreement 
between  the  parties  making  the  method  of  delivering  the  logs  different 
from  that  specified  in  the  contract,  the  result  of  which  would  haVe  been 
to  double  the  price  fixed  therein. 

Mead  v.  Dunlevie,  68  App.  Div.  65'J,  reversed. 

(Argued  Februaiy  26,  1903;  decided  March  6,  1003.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered  Jan- 
uary 21,  1902,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  the  report  of  a  referee. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Fred  L.  Eaton  for  appellant.  The  evidence  of  the  plain- 
tiff and  his  son  of  the  conversation  prior  to  the  execution  of 
the  contract  of  May  twenty-second,  respecting  the  construc- 
tion of  a  slide,  should  have  been  excluded.  (Jones  on  Ev. 
§§  437,  444 ;  Thomas  v.  Scutt,  127  K  Y.  133.) 

Clarence  A.  Farnum  for  respondent.  It  was  not  error  to 
receive  evidence  of  the  verbal  agreement  made  by  the  defend- 
ant. (2  Pars,  on  Cont.  [6th  ed.]  553 ;  1  Greenl.  on  Ev. 
§  284a ;  Stephen's  Dig.  Ev.  art.  90, T  2 ;  Brown  on  Parol  Ev. 
125,  §  50  ;  1  Beach  on  Mod.  Cont.  46,  §  31 ;  Chopin  v.  Dob- 
son,  78  N.  Y.  74 ;  Van  Brunt  v.  Day,  81  N.  Y.  251 ;  Rout- 
ledge  v.  Worthington  Co,,  119  N.  Y.  592 ;  Briggs  v.  Hilton, 
99  K  Y.  517 ;  Ferguson  v.  Baker,  116  N.  Y.  257;  Lewis  v. 
Seabury,  74  N.  Y.  409 ;  Gibbons  v.  Bush  Co.,  52  App.  Div. 
211 ;  Durkin  v.  Cobley.,  156  Mass.  108 ;  Hope  v.  Balen,  58 
N.  Y.  380.) 
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Werner,  J.  The  judgment  herein  cannot  be  upheld.  It 
is  based  upon  an  obviously  erroneous  application  of  the  excep- 
tions to  the  general  rule  that  written  contracts  are  conclusively 
presumed  to  embody  all  prior  or  contemporaneous  parol  agree- 
ments between  the  parties  relating  to  the  subject-matter 
thereof.  The  general  rule,  as  recently  reiterated  by  this 
court,  "  is  that  when  an  agreement  is  reduced  to  writing  it,  as 
between  the  parties,  merges  and  overcomes  all  prior  or  con- 
temporaneous negotiations  and  declarations  upon  the  subject, 
and  that  oral  evidence  is  not  admissible  to  vary,  explain  or 
contradict  its  terms,  for  the  writing  is  conclusively  presumed 
to  contain  the  whole  engagement  of  the  parties."  (Stawell  v. 
Greenvrich  Ins.  Co.,  163  N.  Y.  298.) 

In  an  earlier  case  {Thomas  v.  SeuU,  127  N.  Y.  137)  the 
exceptions  to  the  rule  are  concisely  divided  into  two  classes, 
the  first  of  which  includes  those  cases  in  which  parol  evidence 
has  been  received,  not  to  vary  or  contradict,  but  to  destroy 
written  instruments,  for  fraud,  illegality,  want  of  considera- 
tion or  other  fundamental  inadequacies,  upon  the  theory  that 
the  written  instrument  was  never  a  valid  and  subsisting  agree- 
ment, and  the  second  of  which  "  embraces  those  cases  which 
recognize  the  written  instrument  as  existing  and  valid,  but 
regard  it  as  incomplete,  either  obviously  or  at  least  possibly, 
and  admit  parol  evidence,  not  to  contradict  or  vary,  but  to 
complete  the  entire  agreement  of  which  the  writing  was  only 
a  part.'5 

The  contract  in  the  case  at  bar  is  clearly  not  in  the  first 
class  referred  to,  and  it  cannot  be  brought  within  the  second 
class  without  the  existence  of  two  concurrent  essentials,  which 
in  Thomas  v.  Scutt  (supra)  are  thus  stated :  "1.  The  writing 
must  not  appear  upon  inspection  to  be  a  complete  contract, 
embracing  all  the  particulars  necessary  to  make  a  perfect 
agreement  and  designed  to  express  the  whole  arrangement 
between  the  parties,  for  in  such  a  case  it  is  conclusively  pre- 
sumed to  embrace  the  entire  contract.  2.  The  parol  evidence 
must  be  consistent  with,  and  not  contradictory  of,  the  written 
instrument."    In  the  light  of  these  rules  a  brief  analysis  of 
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the  contract  herein  will  suffice  to  demonstrate  that  it  is  not 
within  the  second  exception  to  the  law  of  written  contracts. 
The  subject-matter  of  the  contract  before  us  is  the  sawing  of 
logs  into  lumber.  The  defendant  was  to  furnish  the  logs. 
The  plaintiff  was  to  build  a  mill  and  do  the  sawing.  The  con- 
tract price  for  sawing  was  to  be  two  dollars  per  thousand  feet 
of  lumber.  In  a  formal  instrument  covering  nearly  five  pages 
of  the  printed  record,  the  parties  have  expressed  their  mutual 
engagements  with  considerable  explicitness  and  in  great 
detail.  Among  other  things,  the  plaintiff  covenanted  "  to 
clear  off  enough  land  to  pile  the  lumber  manufactured  pur- 
suant hereto,  and  to  either  construct  a  pond  or  make  other 
suitable  and  sufficient  arrangements  to  take  care  of  the  logs 
as  they  are  delivered  at  the  mill." 

The  defendant  on  his  part  agreed  "  to  deliver  the  logs  to  be 
manufactured  into  lumber  as  herein  provided  at  the  mill 
*  *  *  so  as  to  be  as  convenient  and  accessible  for  putting 
into  the  mill  as  the  situation  and  circumstances  will  permit." 

Despite  the  written  contract  set  forth  in  plaintiff's  com- 
plaint and  given  in  evidence  by  him,  and  against  the  objection 
of  the  defendant,  the  former  was  permitted  to  prove  an 
alleged  prior  oral  agreement  between  the  parties,  under  which 
the  defendant  was  to  build  a  log  slide  for  the  purpose  of 
delivering  the  logs  to  the  mill  in  a  more  cleanly  condition 
than  was  possible  by  the  overground  method  actually  employed 
in  transporting  a  portion  of  the  logs.  This  evidence  was 
promptly  and  logically  supplemented  by  proof  that  defend- 
ant's failure  to  build  and  use  such  log  slide  covered  the  logs 
with  dirt  and  stones ;  that  this  made  it  much  more  difficult 
and  expensive  to  saw  them ;  that  a  reasonable  price  for  saw- 
ing such  logs  was  four  dollars  per  thousand  feet  of  sawn 
lumber,  instead  of  two  dollars  as  stipulated  in  the  written 
eontract.  Without  going  into  further  detail  as  to  the  course 
of  the  trial,  it  is  enough  to  say  that  the  case  was  tried,  judg- 
ment rendered,  and  that  judgment  affirmed,  upon  the  theory 
that  the  parol  evidence  referred  to  was  competent  We  feel 
constrained  to  differ  from  the  learned  courts  below.    To  us 
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it  seems  obvious  that  if  a  contract  price  fixed  by  formal 
written  instrument  can  be  doubled  by  parol  evidence  of  an 
alleged  prior  unwritten  agreement,  all  rules  relating  to  written 
contracts  will  soon  be  regarded  as  obsolete  legal  antiquities. 
In  the  case  at  bar  the  written  contract  not  only  fixes  the  price 
of  the  work  to  be  done,  but  the  conditions  under  which  it  is 
to  be  performed.  If  the  defendant  was  to  build  and  use  a 
log  slide  in  the  transportation  of  logs  to  the  mill,  it  is  not  easy 
to  understand  why  it  was  necessary  for  the  plaintiff  to  stipu- 
late in  the  written  contract  that  he  would  "  either  construct 
a  pond  or  make  other  suitable  and  sufficient  arrangements 
to  take  care  of  the  logs  as  they  are  delivered  at  the  mill." 
Nor  is  it  more  apparent  why  the  defendant  was  to  have  the 
privilege  of  delivering  the  logs  "  so  as  to  be  fas  convenient  and 
accessible  for  putting  into  the  mill  as  the  situation  and  cir- 
cumstances will  permit,"  if  he  had  already  bound  himself  to 
deliver  them  in  a  particular  manner.  Neither  have  we  been 
favored  with  any  explanation  that  would  suggest  even  the 
most  subtle  or  remote  reason  for  omitting  from  the  written 
contract  nothing  except  this  vital  stipulation,  which,  in  point 
of  practical  interest  and  importance,  was  paramount  to  all 
others.  The  method  of  doing  the  work  was  inseparable  from 
the  question  of  price.  Upon  the  price  hinged  the  whole 
agreement  of  the  parties.  In  the  face  of  these  facts  it  seems 
unnecessary  to  discuss  at  further  length  the  question  whether 
the  same  instrument  that  fixes  the  price  may  be  amended  by 
parol  so  as  to  double  that  price. 

The  judgment  herein  should  be  reversed  and  a  new  trial 
granted,  with  costs  to  abide  the  event. 

Parker,  Ch.  J.,  O'Brien,  Bartlett,  Martin,  Vann  and 
Cullen,  JJ.,  concur. 

Judgment  reversed,  etc 
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Columbia    Bank,   Respondent,   v.   Clarence    T.    Birkett, 

Appellant. 

Bankruptcy  —When  Action  upon  Creditors'  Claim  Is  not  Barred 
—  Effect  of  g§  15,  17  and  57,  Subd.  N,  of  Federal  Bankruptcy  Act. 
A  discharge  in  bankruptcy  is  no  defense  to  an  action  against  voluntary 
bankrupts  by  the  holder  of  a  promissory  note  executed  by  them  who  had 
no  notice  or  actual  knowledge  of  the  bankruptcy  proceedings  prior  to  the 
discharge,  the  note  having  been  scheduled  in  the  name  of  Ihe  original  payee 
with  knowledge  that  it  had  been  transferred,  and  not  in  the  name  of  the 
holder,  although  the  plaintiff  under  subdivision  N  of  section  57  of  the 
Bankruptcy  Act  had  five  months  after  the  discovery  of  the  discharge  in 
which  it  could  have  proved  its  claim  and  under  section  15  could  in  a 
proper  case  have  applied  for  the  revocation  of  the  discharge  on  account 
of  fraud,  since  under  section  17  the  discharge  is  confined  in  its  operation 
to  creditors  who  have  been  duly  scheduled  and  are  thus  enabled  to  receive 
the  notices  for  which  the  act  provides,  and  to  take  part  in  the  selection  of 
a  trustee  or  in  the  examination  of  the  bankrupt  as  a  preliminary  to  oppo- 
sition to  the  discharge. 

Columbia  Bank  v.  Birkett,  65  App.  Div.  615,  affirmed. 

(Argued  February  18,  1008;  decided  March  6,  1908.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
November  8,  1901,  affirming  a  jndgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  at  a  Trial  Term  without 
a  jury. 

The  action  is  upon  a  promissory  note  for  $750 ;  dated 
February  15th,  1899,  and  payable  April  5th,  1899 ;  made  by 
the  firm  of  Russell  &  Birkett,  of  which  defendant  is  the  sur- 
viving member,  to  the  order  of  the  Manhattan  Railway  Adver- 
tising Company  and  by  the  payee  transferred  to  the  plaintiff 
before  maturity.  Defendant  set  up  in  his  answer  the  dis- 
charge of  his  firm  in  bankruptcy  proceedings.  The  case  being 
tried  without  a  jury,  findings  of  fact  were  made ;  which,  after 
stating  the  formal  facts  of  the  making  of  the  note,  its  acqui- 
sition by  the  plaintiff  by  indorsement  of  the  payee,  before 
maturity  and  for  value,  and  its  non-payment,  proceeded  to 
find  that  prior  to  the  maturity  of  the  note,  the  makers  "  had 
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actual  knowledge  of  the  fact  that  plaintiff  was  then  the  owner 
and  holder  of  the  same ; "  that  Russell  &  Birkett,  upon  their 
own  petition,  were  adjudicated  bankrupts  on  April  13th,  1899, 
and  on  September  12th,  1899,  were  discharged  in  bankruptcy ; 
that  "  the  claim  of  the  plaintiff  uponsaid  promissory  note  and 
the  debt  of  said  firm  of  Russell  &  Birkett,  and  of  said  defend- 
ant, upon  said  promissory  note  to  the  plaintiff,  were  not  duly 
scheduled  in  time  for  proof  and  allowance,  with  the  name  of 
the  plaintiff,  which,  at  the  time  of  filing  their  schedules  in 
bankruptcy,  was  known  to  the  bankrupts  to  be  the  owner  and 
holder  thereof,  and  the  creditor  of  said  bankrupts  by  rea- 
son thereof,  and  that  such  plaintiff  had  no  notice  or  actual 
knowledge,  or  other  knowledge,  of  said  proceedings  in  bank- 
ruptcy, prior  to  the  discharge  of  the  bankrupts  therein."  It 
was,  also,  further  found  "  that  no  notice  of  any  of  said  pro- 
ceedings in  bankruptcy  was  at  any  time  given  to  the  plaintiff 
by,  or  by  the  direction  of,  said  bankrupts,  or  either  of  them." 
As  his  legal  conclusion,  the  trial  judge  found  that  the  plain- 
tiff's claim  was  not,  and  is  not,  barred,  or  discharged,  and  he 
directed  judgment  for  the  plaintiff.  This  judgment  was 
affirmed  by  the  Appellate  Division,  in  the  first  department, 
and  the  defendant  has  appealed  to  this  court. 

«/*.  Mwray  Downs  and  Thomas  Carmody  for  appellant. 
The  findings  of  fact  of  the  trial  court  do  not  sustain  its  con- 
clusions of  law.  (Tyrel  v.  Ilaminerstein,  33  Misc.  Rep.  505.) 
It  was  incumbent  upon  the  respondent  to  show  affirmatively 
the  facte  necessary  to  bring  the  claim  sued  upon  within  the 
exceptions  contained  in  section  17  of  the  Bankruptcy  Act. 
(Code  Civ.  Pro.  §  532  ;  Livingston  v.  Oaksmith,  13  Abb.  Pr. 
183 ;  Schermerhorn  v.  Taiwan,  14  N.  Y.  93 ;  Harrison  v. 
Lourie,  49  How.  Pr.  124 ;  Stevens  v.  King,  16  App.  Div. 
377;  McCormich  v.  Pickering,  4  N.  Y.  276;  Morse  v. 
Cloyes,  11  Barb.  100;  Small  v.  Graves,  7  Barb.  577;  Hall 
v.  Bobbins,  61  Barb.  33  ;  Rayl  v.  Zapham,  27  Ohio  St.  452 ; 
Fider  v.  Mcmheim,  81  N.  W.  Rep.  2.)  The  discharge  was 
sufficiently  pleaded.  (Code  Civ.  Pro.  §  532  ;  Sedg.  on  Stat. 
8 


114  Columbia  Bank  v.  Birkbtt.  [Mar., 

Opinion  of  the  Court,  per  Gray,  J.  [Vol.  174. 

Const.  [2d  ed.]  50 ;  Potter's  Dwarris  on  Stat.  118,  119 ;  U. 
S.  v.  Dickinson,  15  Pet.  141 ;  Minis  v.  U.  S.,  15  Pet.  423  ; 
Spiers  v.  Parker,  1  T.  R.  141.)  The  claim  of  the  respondent 
was  discharged  by  the  bankruptcy  proceedings.  (Dresser  v. 
Brooks,  3  Barb.  429.) 

Julius  J  Frank  and  I.  S.  Isaacs  for  respondent.  The 
discharge  was  insufficiently  pleaded  and  plaintiff  was  entitled 
to  judgment  on  the  pleadings.  (1  Kent  Comm.  463 ;  Harris 
v.  White,  81  N.  Y.  532;  Howell  v.  Janvrin,  151  N.  Y.  60; 
Spiers  v.  Parker,  1  T.  R.  141 ;  Jones  v.  Axen,  1  Ld.  R.  119.) 
The  effect  of  a  discharge  in  bankruptcy  on  a  particular  debt 
must  be  determined  by  the  court  in  which  the  discharge  is 
pleaded  to  defeat  enforcement  of  the  debt.  (Poillon  v.  Law- 
rence, 77  N.  Y.  207,  214;  Barnes  v.  Moore,  2  Nat.  Bank 
Reg.  573 ;  Batchelder  v.  Low,  8  Nat.  Bank  Reg.  571 ;  Love- 
land  on  Bankruptcy,  §  2S8 ;  Collier  on  Bankruptcy  [3d  ed.], 
191.)  The  plaintiff's  claim  was  not  barred  or  discharged  by 
defendant's  discharge  in  bankruptcy.  (Ogden  v.  Alexander, 
140  N.  Y.  356 ;  Windsor  v.  Mc  Veigh,  93  U.  S.  274 ;  Poillon 
v.  Lawrence,  77  N.  Y.  207 ;  Batchelder  v.  Low,  8  Nat.  Bank 
Reg.  571 ;  Matter  of  Kalish,  Deady,  575 ;  Tyrrel  v.  Ham- 
merstein,  33  Misc.  Rep.  505.)  The  burden  of  proof  was 
throughout  on  the  defendant.  (Galpin  v.  Page,  18  Wall. 
350 ;  Settlerneir  v.  SuUivan,  97  U.  S.  444 ;  Morse  v.  Presby, 
5  Foster,  302 ;  Moore  v.  Moore,  47  N.  Y.  467 ;  People  ex  rel. 
v.  Gates,  43  N.  Y.  40  ;  O'Farrell  v.  Ins.  Co.,  22  App.  Div. 
495)  Defendant  failed  to  sustain  the  burden  of  proof. 
(Koehler  v.  Hughes,  148  N.  Y.  507.) 

Gray,  J.  The  appellant  does  not  dispute  that  the  findings 
of  fact  are  supported  by  the  evidence ;  but  he  does  dispute 
that  they  support  the  legal  conclusion.  Indeed,  the  evidence, 
upon  which  the  finding  as  to  the  defendant's  knowledge  of 
plaintiff's  ownership  and  holding  of  the  note  is  based,  leaves 
no  doubt  possible  as  to  that  fact.  The  note  was  due  April 
5th,  1899.     On  March  27th,  1899,  in  response  to  a  request  of 
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the  defendant's  firm  for  an  extension  of  their  note,  its  payee, 
the  advertising  company,  informed  them  that  it  was  held  by 
the  plaintiff,  whose  president  refused  to  give  any  extension. 
Thereupon,  and  on  April  4th,  the  firm  wrote  to  plaintiff  that 
if  it  would  hold  their  note  "  due  at  your  bank  to-morrow 
*  *  *  until  the  12th  instant,  we  will  endeavor  to  pay  the 
same."  Their  petition  in  bankruptcy  was  filed  April  13th, 
and  in  their  schedule  of  creditors  they  inserted,  under  the 
heading  of  "names  of  creditors  and  last  holders  known  to 
debtors,"  the  payee  named  in  the  note  and  not  the  plaintiff.  In 
the  following  September,  they  obtained  the  decree  discharging 
them  from  their  debts.  In  the  following  November,  the  plain- 
tiff's president  wrote  to  the  president  of  a  bank  in  Penn  Yan, 
N.  Y.,  making  inquiry  about  the  firm  of  Russell  &  Birkett  and 
"  what  condition  their  affairs  are  in."  Upon  hearing,  in  reply, 
that  they  had  "  been  through  bankruptcy,"  plaintiff's  president 
asked,  "  in  which  district  Russell  &  Birkett  passed  through 
bankruptcy,  as  we  were  not  aware  and  never  received  notifica- 
tion that  any  6uch  proceedings  had  taken  place."  He  then 
learned  that  the  proceedings  were  in  the  Northern  District  of 
New  York.  However  singular  those  facts,  we  are  not  further 
concerned  with  them  ;  as  we  are  not  assuming,  in  this  action, 
that  the  defendant  was  guilty  of  fraud  in  procuring  his  dis- 
charge in  bankruptcy.  .  The  contention  of  the  defendant  is 
that,  notwithstanding  the  facts,  his  discharge  is  a  perfect 
defense  to  this  action,  and  that  involves  a  construction  of  the 
present  Federal  Bankruptcy  Act,  which  was  passed  in  1898. 
Section  17  of  that  act  provides  that  "  a  discharge  in  bank- 
ruptcy shall  release  a  bankrupt  from  all  of  his  provable  debts 
except  such  as  *  *  *  (3)  have  not  been  duly  scheduled  in 
time  for  proof  and  allowance,  with  the  name  of  the  creditor, 
if  known  to  the  bankrupt,  unless  such  creditor  had  notice,  or 
actual  knowledge  of  the  proceedings  in  bankruptcy,"  etc. 
The  argument  is  made  that,  although  the  plaintiff  had  no 
notice,  or  actual  knowledge,  of  the  bankruptcy  proceedings 
prior  to  the  discharge,  by  subdivision  N  of  section  57,  claims 
may  be  proven  within  a  year  after  the  adjudication  in  bank- 
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ruptcy,  and  when,  in  November,  1899,  following  the  defend- 
ant's discharge,  the  plaintiff  learned  of  that  fact,  that  it  had 
still  five  months  left  to  make  proof  of  its  claim.  Then  refer- 
ence is  made  to  section  15  of  the  act,  whose  provisions  allow 
a  discharge  to  be  revoked,  upon  the  application  of  parties  in 
interest,  filed  within  a  year  from  the  discharge,  for  fraud  of 
the  bankrupt,  etc.,  and,  from  these  provisions  of  the  Federal 
statute,  it  is  inferred,  and  it  is  insisted,  that  no  substantial 
rights  of  the  plaintiff  have  been  affected  and  that,  within  the 
intent  of  the  act,  it  was  bound  by  the  decree  in  bankruptcy 
and  its  claim  is  barred.  . 

While  there  may  be  some  difficulty  in  the  way  of  the 
statutory  construction,  I  think  the  plaintiff's  claim  has  never 
been  discharged,  as  the  result  of  the  bankruptcy  proceedings. 
In  my  opinion,  there  are  features  in  the  present  Bankruptcy 
Act,  which  differentiate  it  from  preceding  acts  and  which 
indicate  a  legislative  intent  that  greater  strictness  shall  prevail 
in  notifying  the  creditor  of  the  various  proceedings  in  bank- 
ruptcy. It  is  provided  that  the  voluntary  bankrupt  must 
file  "  a  list  of  his  creditors,  showing  their  residences,  if 
known,"  and  that  notices  must  be  sent  to  the  creditors  at 
"  their  respective  addresses  as  they  appear  in  the  list  of  cred- 
itors of  the  bankrupt,  or  as  afterwards  filed  *  *  *  by 
the  creditors."  (Sec.  58a  and  sec.  7,  subd.  8.)  While  in  the 
previous  acts  of  1841  and  of  1867,  substituted  service  of 
notices  by  publication  was  provided  for,  in  the  present  act,  it 
is  actual  notice  that  is  required  to  be  given.  The  schedule  of 
debts,  which  the  bankrupt  is  to  file  with  his  petition,  furnishes 
the  basis  for  the  notices  which  the  referee,  or  the  court,  is  to 
give  thereafter  to  the  creditors,  and,  thus,  the  bankrupt 
appears  to  be  made  responsible  for  the  correctness  of  the  list 
of  his  creditors.  That  he  is  to  suffer,  in  the  case  of  his  failure 
to  state  the  name  of  the  creditor,  to  whom  his  debt  is  due,  if 
known  to  him,  seems  to  mo  very  clear  from  the  reading  of 
section  17  of  the  act.  That  excepts  from  the  release  of  the 
discharge  all  debts,  which  "  have  not  been  duly  scheduled  in 
time  for  proof  and  allowance,  with  the  name  of  the  creditor." 
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That  is  very  emphatic  language,  and  how  is  it  possible  to 
obviate  its  effect  by  the  argument  that  the  plaintiff  still  had 
time  left,  after  the  discharge  was  granted,  to  prove  his  claim  ? 
The  excepting  clause  of  the  act  excludes  from*  the  bankrupt's 
discharge  debts,  which  "  have  not  been  duly  scheduled  in  time 
for  proof,"  etc.  Can  we  say  that  such  debts  as  may  be  proved 
within  a  year  from  the  adjudication  in  bankruptcy  are  dis- 
charged ?  I  think,  clearly,  not.  The  present  act,  differing  in 
such  respects  from  the  preceding  acts,  requires  strict  notifica- 
tion of  the  various  steps  in  the  bankruptcy  proceedings  to  be 
given  to  the  creditors  of  the  voluntary  bankrupt,  according  to 
his  schedule,  and  it  excepts  from  the  release  of  the  bankrupt's 
discharge  provable  debts,  which  had  not  been  duly  scheduled, 
etc.  I  think  it  was  intended  that  the  decree  discharging  the 
voluntary  bankrupt  should  be  confined  in  its  operations  to  the 
creditors,  who  had  been  duly  listed  and  who  were  enabled  to 
receive  the  notices  which  the  act  provides  for. 

Nor  can  I  agree  with  the  suggestion  that  is  made  that  plain- 
tiff's substantial  rights  were  not  affected.  Whether  that  is  a 
necessary  factor  in  the  case,  I  do  not  say ;  but  they  certainly 
were,  in  my  opinion.  The  plaintiff  enjoyed  none  of  the 
opportunities  provided  by  the  act  for  the  creditors  of  a  debtor 
who  is  seeking  a  discharge  from  his  debts ;  such  as  the  selection 
of  a  trustee,  or  the  examination  of  the  bankrupt,  as  prelimi- 
nary to  opposition  to  the  discharge.  Those  were  rights 
accorded  by  the  act,  and  I  am  quite  unable  to  perceive  how 
it  can  be  held  that  the  plaintiff  could  be  deprived  of  them 
and  remitted  for  all  remedy  to  an  attack  upon  the  decree  of 
discharge. 

For  these  reasons,  I  advise  the  affirmance  of  the  judgment, 
with  costs. 

Vann,  J.  (dissenting).  The  trial  court  found  that,  upon  his 
own  petition,  the  defendant  was  adjudged  a  bankrupt  on  the 
15th  of  April,  1899,  and  was  discharged  in  bankruptcy  on  the 
12th  of  September  following ;  that  the  claim  of  the  plaintiff 
was  not  duly  scheduled  in  its  name  in  time  for  proof  and 
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allowance,  and  that  it  had  no  notice  or  knowledge  of  the  pro- 
ceedings in  bankruptcy  prior  to  such  discharge. 

The  court  did  not  find  that  the  plaintiff  did  not  know  of 
the  proceedings  in  bankruptcy  in  time  to  prove  its  claim  and 
have  it  allowed,  but  simply  that  it  had  no  knowledge  until 
after  the  discharge  was  granted.  The  uncontradicted  evi- 
dence, consisting  of  the  plaintiff's  letters,  showed  that  it  knew 
that  the  defendant  was  in  bankruptcy,  and  as  early  as  the 
18th  of  November,  1899,  had  specific  information  as  to  the 
name  and  address  of  the  referee  in  charge.  The  plaintiff, 
then,  had  five  months  within  which  to  prove  its  claim. 

The  debt  in  question  was  for  goods  sold  to  the  bankrupt 
and  his  copartner  and  the-evidence  thereof  was  a  note  given 
by  them  to  the  vendor  therefor,  which  became  due  on  the 
fifth  of  April,  1899.  It  was  duly  scheduled  in  the  name  of 
the  vendor,  but  not  in  the  name  of  the  plaintiff  bank,  to  which 
it  had  been  transferred,  as  the  defendant  knew. 

The  National  Bankruptcy  Act,  approved  July  1st,  1898, 
provides  that  "  any  person  may,  after  the  expiration  of  one 
month  and  within  the  next  twelve  months  subsequent  to 
being  adjudged  a  bankrupt,  file  an  application  for  a  discharge 
in  the  court  of  bankruptcy  in  which  the  proceedings  are 
pending."  The  judge  upon  hearing  the  application  "and 
such  proofs  and  pleas  as  may  be  made  in  opposition  thereto 
by  the  parties  in  interest,"  must  discharge  the  applicant, 
unless  he  has  violated  certain  specified  provisions  of  the  act. 

(§  I*-) 
The  judge  may  revoke  the  discharge  "  upon  the  application 

of  parties  in  interest  who  have  not  been  guilty  of  laches, 

filed  at  any  time  within  one  year  after  a  discharge  shall  have 

been  granted,"  provided  it  was  obtained  through  fraud,  that 

knowledge  thereof  "  came  to  the  petitioners  since  the  granting 

of  the  discharge  and  that  the  actual  facts  did  not  warrant  the 

discharge."     (§  15.) 

"  A  discharge  in  bankruptcy  shall  release  a  bankrupt  from 

all  his  provable  debts,  except  6uch  as  (1)  are  due  as  a  tax 

levied    by  the  United  States,  the  state,  county,  district  or 
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municipality  in  which  he  resides ;  (2)  are  judgments  in  actions 
for  frauds,  or  obtaining  property  by  false  pretenses  or  false 
representations,  or  for  willful  and  malicious  injuries  to  the 
person  or  property  of  another ;  (3)  have  not  been  duly 
scheduled  in  time  for  proof  and  allowance,  with  the  name  of 
the  creditor  if  known  to  the  bankrupt,  unless  such  creditor 
had  notice  or  actual  knowledge  of  the  proceedings  in  bank- 
ruptcy ;  or  (4)  were  created  by  his  fraud,  embezzlement,  mis- 
appropriation or  defalcation,  while  acting  as  an  officer  or  in 
any  fiduciary  capacity."     (§  17.) 

A  certified  copy  of  an  order  granting  a  discharge  "  shall  be 
evidence  of  the  jurisdiction  of  the  court,  the  regularity  of  the 
proceedings  and  of  the  fact  that  the  order  was  made." 
(§  21,  par.  f.) 

Claims  may  be  proved  and  allowed  against  a  bankrupt's 
estate  at  any  time  within  one  year  after  the  adjudication. 
(§  57.) 

Creditors  are  entitled  to  "  at  least  ten  days'  notice  by  mail 
to  their  respective  addresses  as  they  appear  in  the  list  of 
creditors  of  the  bankrupt,"  of  all  examinations  of  the  bank- 
nipt,  hearings  upon  application  for  discharge  and  all  meetings 
of  creditors,  declarations  of  dividends,  etc.     (§  58.) 

The  amendments  made  by  the  act  of  February  5,  1903,  are 
not  alluded  to,  as  they  are  not  material  in  this  controversy. 
General  Order  number  eleven,  made  by  the  Supreme  Court 
of  the  United  States  as  authorized  by  the  act,  provides  that 
the  schedules  may  be  amended,  but  it  does  not  specify  the 
time  within  which  an  amendment  may  be  allowed. 

A  discharge  in  bankruptcy  is  presumptive  evidence  that 
every  provable  debt  contracted  prior  to  the  date  when  the 
petition  was  filed  is  discharged  thereby.  A  debt  created  by 
the  purchase  of  goods  on  credit,  whether  merged  in  a  promis- 
sory note  given  therefor  or  not,  is  provable  under  the  act. 
(§§  17  and  57.)  In  order  to  defeat  the  discharge,  not  only 
duly  pleaded  and  proved  by  the  defendant  but  found  by 
the  court,  the  burden  was  upon  the  plaintiff  to  establish  by 
sufficient    evidence    and    an    appropriate    finding    that    its 
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claim  was  one  of  those  excepted  from  the  effect  of  a  discharge. 
This  was  the  rule  under  prior  bankruptcy  acts,  which  excepted 
certain  debts  from  the  operation  of  a  discharge,  and  there  is 
no  reason  why  it  should  not  be  applied  to  the  one  now  in 
force.  (Sherwood  v.  Mitchell,  4  Denio,  435;  Brereton  v. 
Hull,  1  Denio,  75;  McCabe  v.  Cooney,  2  Sand.  Ch.  314; 
Harrison  v.  Lourie,  49  How.  Pr.  124, 128 ;  Stevens  v.  King, 
16  App.  Div.  377 ;  Chapman  v.  Forsyth,  2  How.  [U.  S.]  202, 
208  ;  Cutter  v.  Folsom,  17  N.  H.  139, 149 ;  Johnson  v.  Batt, 
15  N.  H.  407 ;  Brown  v.  Broach,  52  Miss.  536,  541 ;  Bump 
on  Bankruptcy  [11th  ed.],  725  ;  Collier  on  Bankruptcy  [3rd 
ed.],  202  ;  Potter's  Dwarris  on  Statutes,  118 ;  Sedgwick's  Stat. 
Con.  50.) 

In  Sherwood  v.  Mitchell,  Judge  Jewbtt,  speaking  for 
the  court,  said  :  "  When  a  cause  of  action  or  matter  of  defense 
under  a  statute  is  pleaded,  which  statute  contains  a  proviso  or 
exception  in  the  same  substantive  clause  on  which  the  action 
or  defense  is  founded,  although  the  declaration  or  plea  must 
deny  that  the  cause  of  action  or  defense  is  within  the  proviso 
or  exception,  yet  it  is  not  necessary  for  the  party  to  prove  the 
negative;  but  it  rests  with  the  other  party  to  prove  the 
affirmative.  *  *  *  The  discharge  is  presumptive  evi- 
dence of  all  the  facts  asserted  in  it,  and  is  conclusive  until 
overthrown  by  evidence  of  some  fact  which  by  the  act  avoids 
it.  Debts  arising  out  of  a  violation  of  an  official  or  private 
trust  are  not  affected  by  it,  unless  the  creditor  chooses  to  prove 
the  demand  under  the  bankruptcy.  The  discharge,  it  is  true, 
is  general  in  its  terms,  and  prima  facie  is  a  discharge  of  the 
bankrupt  from  all  his  debts.  But  the  creditor  may,  notwith- 
standing, show  that  his  debt  is  of  the  excepted  class.  The 
onus,  however,  is  on  him,  and  if  he  fails  to  make  the  proof, 
the  debt  will  be  taken  to  be  one  of  an  ordinary  character." 

In  McCabe  v.  Cooney,  Vice  Chancellor  Sanford  said :  "  Nor 
do  I  think  it  necessary  for  the  answer  to  allege  that  the  com- 
plainant's debt  was  not  within  the  excepted  debts  which  are 
excluded  from  the  operation  of  the  law.  That  fact,  like  any 
other  matter,  intended  to  avoid  the  effect  of  the  discharge, 
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mast  be  shown  by  the  complainant.  In  support  of  the 
answer  the  certificate  of  the  defendant's  discharge  is  sufficient 
evidence  for  him  until  it  is  impeached  or  avoided." 

In  Chapman  v.  Forsyth  the  court  said  :  "  From  these  con- 
siderations,  we  are  led  to  say  in  answer  to  the  third  question, 
that,  unless  a  fiduciary  creditor  shall  come  into  the  bankrupt 
court,  prove  his  debt,  etc.,  he  is  not  bound  by  the  discharge, 
but  may  sue  for  and  recover  his  debt  from  the  discharged 
bankrupt,  by  showing  that  it  was  within  one  of  the  exceptions 
of  the  first  section." 

While  the  cases  are  not  uniform  upon  the  subject,  according 
to  the  decided  weight  of  authority  it  is  not  necessary  for  the 
defendant  to  prove  a  negative  by  showing  that  the  debt  is  not 
one  of  those  excepted  by  the  act,  but  it  is  necessary  for  the 
plaintiff  to  show  as  an  affirmative  fact  in  answer  to  the  plea 
of  a  discharge  in  bankruptcy  that  the  debt  sued  upon  falls 
within  the  exceptions.  Any  other  rule  would  be  clumsy  and 
inconvenient,  for  it  would  require  the  defendant  to  prove  the 
negative  of  at  least  a  dozen  propositions.  The  plaintiff  in  this 
action  failed  to  meet  the  burden  of  proof  which  the  law  casts 
upon  it.  There  was  neither  a  finding,  nor  evidence  to  war- 
rant a  finding  that  the  debt  was  one  of  those  excepted  by  sec- 
tion seventeen.  While  it  appeared  that  the  debt  was  not 
scheduled  in  the  name  of  the  plaintiff,  it  also  appeared  that  it 
was  scheduled  in  the  name  of  the  payee  of  the  note  and  the 
vendor  of  the  goods  for  which  the  note  was  given,  and  that 
notice  of  the  bankruptcy  proceedings  was  given  accordingly. 
Furthermore,  it  appeared  that  the  plaintiff  had  actual  knowl- 
edge of  the  proceedings  in  bankruptcy,  in  time  to  prove  its 
debt  and  to  apply  for  a  revocation  of  the  discharge. 

Thus  the  discussion  is  narrowed  to  the  real  meaning  of  para- 
graph three  of  section  seventeen,  which  I  repeat  for  con- 
venience ;  debts  are  not  discharged  which  "  have  not  been  duly 
scheduled  in  time  for  proof  and  allowance,  with  the  name  of 
the  creditor,  if  known  to  the  bankrupt,  unless  such  creditor 
had  notice  or  actual  knowledge  of  the  proceedings  in  bank- 
ruptcy."   The  failure  to  schedule  is  not  conclusive,  for  if  the 
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creditor  had  knowledge  of  the  proceedings  in  bankruptcy  it 
does  not  affect  the  discharge.  While  the  statute  does  not,  in 
terras,  provide  the  date  when  notice  must  be  given  or  knowl- 
edge acquired  in  order  to  take  the  debt  out  of  the  exception, 
the  context  shows  that  it  must  be  "  in  time  for  proof  and 
allowance."  The  words  last  quoted  show  the  reason  upon 
which  the  exception  is  founded  and  indicate  the  time  when 
notice  or  knowledge  must  come  to  the  creditor  in  order  to  do 
away  with  the  exception.  The  object  of  the  act  is  to  dis- 
charge the  debtor  from  his  provable  debts,  and  the  object  of 
proving  a  debt  is  to  enable  the  creditor  to  share  in  the  dis- 
tribution of  the  estate.  If  he  has  time  for  that,  the  statute 
is  satisfied  and  the  debt  is  discharged,  whether  he  actually 
proves  his  debt  or  not.  If  the  court  should  hold  that  any 
other  date  is  meant,  the  construction  would  be  arbitrary  and 
without  foundation  in  the  language  of  the  statute,  which  must 
be  the  sole  guide.  One  case  is  cited  which  is  directly  in  point 
upon  the  question  under  discussion.  In  Fider  v.  Mannheim 
(81  N.  W.  Rep.  2)  the  action  was  upon  a  promissory  note  and 
the  answer  set  forth  a  discharge  in  bankruptcy.  Before  the 
defendant  was  adjudged  a  bankrupt  he  knew  that  the  note 
had  been  transferred  to  the  plaintiff,  but,  notwithstanding,  he 
scheduled  the  note  as  held  by  the  original  payee  and  no  notice 
was  given  to  the  plaintiff  in  the  bankruptcy  proceedings.  It 
appeared,  however,  that  the  plaintiff  had  actual  knowledge  of 
such  proceedings  in  time  to  prove  his  claim  and  have  it 
allowed,  and  the  court  held  that  the  note  was  barred  by  the 
subsequent  discharge  in  bankruptcy. 

While  in  the  case  before  us  the  plaintiff  lost  the  righc  to 
oppose  the  application  for  a  discharge,  it  did  not  lose  the 
right  to  apply  to  revoke  it,  if  any  ground  existed  therefor, 
which  is  not  suggested.  Moreover,  if  the  statute  means  that 
paragraph  three  of  section  seventeen  does  not  apply  when  the 
creditor  knew  of  the  bankruptcy  proceedings  in  time  to  prove 
his  claim,  the  loss  of  the  right  to  resist  the  discharge  in  the 
first  instance  does  not  enable  the  plaintiff  to  take  advantage 
of  a  technical  omission  to  defeat  the  primary  object  of  a  great 
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remedial  act,  which  is  to  relieve  honest  debtors  from  the  bur- 
den of  their  debts,  so  that  they  can  start  in  business  again  and 
add  to  the  wealth  of  the  country. 

I  think  that  the  findings  of  fact,  even  when  supported  by 
the  usual  presumptions  in  aid  of  a  judgment,  do  not  sustain 
the  conclusions  of  law  and,  hence,  that  the  judgment  should 
be  reversed  and  a  new  trial  granted,  with  costs  to  abide  event. 

Parker,  Ch.  J.,  O'Brien,  Bartlett,  Haight  and  Cullen, 
JJ.,  concur  with  Gray,  J.;  Vann,  J.,  reads  dissenting 
opinion. 

Judgment  affirmed. 


Real  Estate  Corporation  of  New  York  City,  Appellant, 
v.  J.  Henry  Harper,  as  Executor  of  Mary  S.  Hoe, 
Deceased,  Respondent. 

1.  New  York,  Citt  of— When  Assessment  for  Local  Improvement 
Becomes  a  Lien — Covenant  against  Incumbrances.  The  Greater  New 
York  charter  (L.  1897,  ch.  878,  §§  159,  986,  1017)  authorizes  partial  con- 
firmation of  assessments  for  local  improvements  for  the  purpose  of  limiting 
appeals  and  settling  rights  pro  tanto,  and  a  full  confirmation  for  the  purpose 
of  establishing  the  Hen  of  the  assessment  when  perfected  by  entry  of  record 
in  the  offices  designated,  and  the  assessment  becomes  a  lien  upon  the 
property  affected  from  the  time  of  such  entry ;  a  covenant  in  a  deed, 
therefore,  of  property  in  the  city  of  New  York,  in  the  borough  of  The 
Bronx,  that  the  premises  conveyed  were  "then  free  from  incumbrances," 
is  not  broken  by  the  fact  that  at  the  date  of  the  delivery  of  the  deed  the 
premises  were  subject  to  an  assessment  for  a  local  improvement  which 
had  not  been  fully  confirmed  and  an  entry  thereof  made  in  the  proper 
office. 

2.  Costs— Right  to,  May  Be  Waived  by  the  Parties  to  the  Sub- 
mission of  a  Controversy  —  Code  Civ.  Pro.  §  1279.  While  under  sec- 
tion 1279  of  the  Code  of  Civil  Procedure,  providing  for  the  submission  of  a 
controversy,  the  award  of  costs  is  discretionary  with  the  court,  either  party 
may  waive  his  right  to  have  the  court  exercise  its  discretion  in  his  favor, 
and  when  it  is  stipulated  that  the  judgment  rendered  shall  be  "without 
costs"  a  judgment  with  costs  should  be  modified  by  striking  them 
out. 

Real  Estate  Corporation  v.  Harper,  70  App.  Div.  64,  modified, 

(Argued  February  20,  1908;  decided  March  17,  1903.) 
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Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  May 
16,  1902,  in  favor  of  defendant  upon  the  submission  of  a  con- 
troversy under  section  1279  of  the  Code  of  Civil  Procedure. 

Mary  S.  Hoe,  the  original  defendant,  died  after  the  agreed 
case  had  been  filed,  and  by  an  order  duly  made  her  executor 
J.  Henry  Harper  was  substituted  and  the  action  continued 
against  him  in  his  representative  capacity.  Further  facts 
appear  in  the  opinion. 

Francis  B.  Chedsey  for  appellant.  As  between  the  gran- 
tor and  grantee  in  a  deed  conveying  land,  an  assessment 
against  the  grantor  for  benefit  to  the  land  conveyed  and 
which  has  been  judicially  fixed  and  determined,  is  the  debt  of 
the  grantor  and  a  charge  upon  the  land  within  the  meaning 
of  a  covenant  against  incumbrances,  although  it  has  not 
become  a  lien  for  the  purposes  of  the  statute  under  which  it 
was  made.  (De  Peyster  v.  Murphy,  66  N.  Y.  622 ;  Lathers 
v.  Keogh,  109  N.  Y.  583 ;  Harper  v.  Dowdney,  113  N.  Y. 
644 ;  McLaughlin  v.  Miller,  124  N.  Y.  515 ;  L.  1882,  ch. 
410,  §  915;  L.  1853,  ch.  579,  §  6;  L.  1871,  ch.  381,  §  1; 
Mayor,  etc.,  v.  Colgate,  12  N.  Y.  140  ;  Code  Civ.  Pro.  §  190.) 
The  plaintiff  had  a  right  to  pay  and  discharge  the  assess- 
ment without  notice  to  or  request  from  the  defendant's  testa- 
trix. (Dolan  v.  Mayor,  etc.,  62  N.  Y.  472 ;  McGuckin  v. 
MUbank,  83  Hun,  473.)  Notwithstanding  the  provisions  in 
section  1281  of  the  Code  of  Civil  Procedure  relating  to 
actions  of  this  kind,  that  "  the  costs  thereof  are  always  in  the 
discretion  of  the  court,"  the  parties  to  the  submission  had 
the  power  by  express  stipulation  to  limit  or  control  the  exer- 
cise of  that  discretion,  and  it  was  error  for  the  court  to  grant 
costs  in  violation  of  the  provision  in  the  submission  upon 
that  subject.  (Eingsland  v.  Mayor,  etc.,  42  Hun,  599 ;  Fish 
v.  Coster,  28  Hun,  64.) 

Robert  E.  Deyo  for  respondent.  The  assessment  was  not  a 
lien  or  charge  when  the  deed  was  delivered.    (De  Peyster  y. 
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Murphy,  66  N.  Y.  622 ;  Lathers  v.  Keogh,  109  N.  Y.  583 ; 
Fisher  v.  Mayor,  etc.,  67  N.  Y.  73 ;  Harper  v.  Dowdney, 
113  N.  Y.  644.)  The  assessments  for  benefit  were  not  con- 
firmed by  the  Appellate  Division  order.  (Matter  of  Whittier 
St.,  162  N.  Y.  658 ;  Matter  of  Central  Park,  60  Barb.  132 ; 
Piatt  v.  N.  Y.  dk  S.  B.  P.  P.  Co.,  63  App.  Div.  501  ?  2 
Rnmsey's  Pr.  673 ;  CoXburn  v.  Morton,  3  Keyes,  296 ;  Kel- 
$ey  v.  Western,  2  N.  Y.  500,  505 ;  Robertson  v.  Bullion,  11 
N.  Y.  243;  Sands  v.  Codwise,  4  Johns.  536;  Cruger  v. 
Cruger,  5  Barb.  Ch.  225 ;  Clapp  v.  McCabe,  84  Hnn,  379 ; 
Morse  v.  Williamson,  35  Barb.  472.)  The  report  was  not 
confirmed  nntil  after  the  delivery  of  the  deed.  {Matter  of 
Anthony  Street,  20  Wend.  618.)  The  judgment  for  costs  was 
proper.     (Landon  v.  Walmuth,  76  Hnn,  271.) 

Vann,  J.  On  the  23rd  of  January,  1900,  the  defendant's 
testatrix,  pursuant  to  a  contract  dated  December  9,  1899,  and 
in  consideration  of  $650,000,  conveyed  to  the  plaintiff  a  tract 
of  land  in  the  borough  of  The  Bronx  by  a  deed  containing  a 
covenant  that  it  was  then  "  free  from  incumbrances." 

The  plaintiff  claims  that  at  the  time  the  deed  was  deliv- 
ered certain  parcels  of  said  land  were  subject  to  "  an  assess- 
ment for  benefit"  imposed  in  a  proceeding  taken  to  open 
Whittier  street  in  said  borough.  The  defendant  claims  that 
at  the  date  of  delivery  the  assessment  had  not  been  fully  con- 
firmed and,  hence,  was  not  a  lien  or  charge  upon  any  part  of 
the  premises  conveyed.  The  Appellate  Division,  by  a  divided 
vote,  sustained  the  position  of  the  defendant,  and  from  the 
judgment  rendered  in  his  favor  accordingly  the  plaintiff 
appealed  to  this  court. 

The  proceeding  to  open  said  street  was  commenced  in 
August,  1895,  and  the  title  to  the  land  sought  to  be  acquired 
for  the  purpose  vested  in  the  city  of  New  York  on  the  23rd 
of  April,  1896,  in  accordance  with  a  resolution  of  the  board 
of  street  openings  and  improvements,  but  no  part  of  the  land 
taken  belonged  to  the  defendant's  testatrix. 

On  the  24th  of  December,  1897,  the  commissioners  of  esti- 
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mate  and  assessment,  appointed  pursuant  to  statute,  made 
their  report  in  which  many  lots  of  land  were  assessed  for 
benefit  to  various  owners,  including  a  portion  of  the  premises 
subsequently  conveyed  by  the  defendant's  testatrix  to  the 
plaintiff  as  aforesaid,  which  "  was  assessed  in  her  name  for 
benefit,  $3,868.87."  On  the  30th  of  December,  1897,  said 
report  was  presented  to  the  Supreme  Court  at  Special  Term 
for  confirmation,  and  on  the  25th  of  February,  1898,  ati  order 
was  entered  confirming  the  report  "  with  respect  to  the  awards 
for  damages  therein  set  forth,"  but  denying  the  motion  to 
confirm  with  respect  to  the  assessment  made  upon  two  lots 
known  as  14  and  16,  and  sending  the  report  back  to  the  com- 
missioners with  directions  to  apportion  the  assessments  upon 
those  lots.  The  motion  to  confirm  the  report  "  with  respect 
to  the  assessments  for  benefit "  was  denied  and  the  report 
referred  to  the  commissioners,  with  directions  that  they  should 
"  make  the  assessments  for  benefit  in  no  case  more  than  one- 
half  of  the  valuation  of  the  property  assessed  as  valued  by 
the  tax  commissioners  for  the  purpose  of  taxation  for  the  year 
1896."  No  part  of  the  land  so  conveyed  by  the  defendant's 
testatrix  was  contained  within  the  area  designated  by  lots  14 
and  16  mentioned  in  said  order. 

The  city  of  New  York  appealed  from  all  of  said  order 
except  that  part  which  confirmed  the  awards  for  damages  and 
that  part  which  related  to  lots  14  and  16. 

On  the  29th  of  December,  1899,  the  Appellate  Division 
reversed  so  much  of  the  order  as  was  appealed  from  and  con- 
firmed the  report  of  the  commissioners  in  all  respects.  One 
of  the  property  owners  affected  appealed  from  the  order  of 
the  Appellate  Division  to  the  Court  of  Appeals,  but  on  the 
1st  of  May,  1900,  the  order  was  affirmed. 

On  the  18th  of  July,  1900,  which  was  after  the  order  of 
this  court  had  been  made  the  order  of  the  Supreme  Court,  the 
commissioners  made  an  amended  and  supplemental  report  by 
which  they  apportioned  the  assessment  between  lots  14  and 
16,  and,  upon  request,  but  without  any  order  of  the  court, 
they  also  apportioned  the  assessment  between  the  owners  of 
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another  parcel.  They  reported  that  "  in  all  other  matters " 
their  previous  report  was  "  in  all  respects  unchanged."  None 
of  the  lands  owned  or  conveyed  by  the  defendant's  testa- 
trix were  affected  by  said  apportionment.  The  supplemental 
report  was  confirmed  by  the  Supreme  Court  at  Special  Term 
on  the  15th  of  August,  1900,  and  on  the  4th  of  October  fol- 
lowing "  the  lists  of  said  assessments,  as  assessments  confirmed, 
were  entered  of  record  in  the  office  of  the  comptroller  of  the 
City  of  New  York,  with  the  date  of  confirmation  as  of  August 
15th,  1900."  On  the  same  day  "  the  title  of  such  assessments, 
with  the  date  of  confirmation  as  of  August  15th,  1900,  was 
entered  in  the  record  of  the  title  of  assessments  confirmed, 
kept  in  the  office  of  the  collector  of  assessments  and  arrears." 
The  amount  so  entered  against  the  defendant's  testatrix  was 
$3,868.87,  and  the  plaintiff  having  paid  the  same  on  Decem- 
ber 3rd,  1900,  thereafter  demanded  from  her  the  amount  so 
paid,  which  6he  refused  to  pay.  The  plaintiff  paid  as  afore- 
said, "  without  notice  to  or  request  from  "  her,  and  she  did 
not  know  of  the  claim  made  that  she  was  "  liable  therefor 
until  after  such  payment." 

The  covenant  "  that  the  said  premises  are  free  from  incum- 
brances "  is  required  by  statute  to  be  "  construed  as  meaning 
that  such  premises  are  free,  clear,  discharged  and  unincum- 
bered of  and  from  all  former  and  other  gifts,  grants,  titles, 
charges,  estates,  judgments,  taxes,  assessments,  liens  and  incum- 
brances, of  what  nature  or  kind  soever."  (Real  Prop.  Law,  L. 
1896,  ch.  547,  §  218,  sub.  3.)  If  said  assessment  was  a  charge 
or  lieu  on  the  23rd  of  January,  1900,  the  date  of  the  convey- 
ance in  question,  the  covenant  against  incumbrances,  which 
operates  inprcBsenti,  was  broken  the  instant  it  was  made.  If, 
however,  the  assessment  did  not  become  a  charge  or  lien  until 
the  15th  of  August,  1900,  when  the  final  report  was  confirmed, 
or  until  the  4th  of  October,  1900,  when  the  lists  of  assess- 
ments were  entered  in  the  office  of  the  comptroller  and  of  the 
collector,  there  was  no  breach  of  the  covenant  and  the  plaintiff 
is  not  entitled  to  recover.  The  question  can  be  solved  only 
by  reading  the  statute  under  which  the  assessment  was  made, 
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so  far  as  it  relates  to  the  subject  of  assessments  and  the  lien 
thereof. 

Provision  is  made  for  the  confirmation  of  assessments  for 
local  improvements  by  section  986  of  the  charter  of  the  city 
of  New  York,  which  provides  that  the  Supreme  Court  may 
confirm  the  report  of  the  commissioners  "  in  whole  or  in  part " 
and  that  "  the  same  or  a  part  thereof  "  may  be  referred  to  the 
commissioners  "  for  revisal  and  correction."  Upon  the  return 
of  the  report  "  or  such  part  thereof,  corrected  and  revised," 
it  may  "  be  confirmed  or  again  referred  by  the  said  court  in 
manner  aforesaid,  as  right  and  justice  shall  require,  and  so 
from  time  to  time  until  a  report  shall  be  made  or  returned  in 
the  premises,  which  the  said  court  shall  wholly  confirm,  and 
such  report,  when  so  confirmed  by  the  said  court,  shall,  unless 
set  aside  or  reversed  on  appeal,  be  final  and  conclusive  "  upon 
all  concerned.  (L.  1897,  ch.  378,  §  986 ;  L.  1882,  ch.  410, 
§  990.) 

Duplicate  copies  of  the  report  must  be  filed  by  the  corpo- 
ration counsel,  one  in  the  office  of  the  comptroller  and  the 
other  in  the  office  of  the  clerk  of  the  Supreme  Court,  where 
the  order  confirming  said  report  is  entered.     (Id.  §§  987,  991.) 

The  city,  or  any  person  affected  by  the  proceeding  and 
aggrieved  by  the  report  when  confirmed,  may  appeal  to  the 
Appellate  Division.  An  appeal,  however,  does  not  stay  pro- 
ceedings except  as  to  the  particular  real  estate  with  which 
the  appeal  is  concerned  and  the  order  of  confirmation  is 
deemed  final  and  conclusive  upon  all  who  have  not  appealed. 
(Id.  §  988.) 

While  by  section  1004  of  the  charter  and  section  995  of 
the  Consolidation  Act  all  sums  assessed  are  made  liens  upon 
the  lands  mentioned,  and  the  owners  and  occupants  thereof 
are  made  liable  to  pay  the  same  on  demand,  neither  of  said 
sections  provide  when  the  lien  shall  take  effect.  That  sub- 
ject is  covered  by  section  915  of  the  earlier  act  and  1017  of 
the  later,  which  is  as  follows :  "  All  taxes  and  all  assessments 
for  local  improvements  and  all  water  rents,  and  the  interest 
and  charges  thereon,  which  may,  in  the  City  of  New  York 
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as  by  this  act  constituted,  hereafter  be  laid  or  may  have  here- 
tofore been  laid,  upon  any  real  estate  now  in  said  city,  shall 
continue  to  be,  until  paid,  a  lien  thereon,  and  shall  be  pre- 
ferred in  payment  to  all  other  charges.  No  assessments  for 
any  local  improvement  shall  be  deemed  to  be  fully  confirmed, 
so  as  to  be  due  and  be  a  lien  upon  the  property  included  in 
the  assessment,  until  the  title  thereof,  with  the  date  of  con- 
firmation shall  be  entered  with  the  date  of  such  entry,  in  a 
record  of  the  titles  of  assessments  confirmed,  to  be  kept  in  the 
office  of  the  collector  of  assessments  and  arrears." 

Section  159,  the  only  other  section  referred  to  by  counsel, 
provides  that  "  there  shall  be  kept  in  the  office  of  the  comp- 
troller a  full  and  complete  record,  in  detail,  of  all  lists  of 
assessments  confirmed,  whether  by  the  Supreme  Court "  or 
otherwise,  "  with  the  date  of  confirmation  and  the  date  of 
entry  under  such  record.  *  *  *  An  assessment  shall 
become  a  lien  upon  the  real  estate  affected  thereby,  imme- 
diately upon  its  entry  in  the  said  record.  If  any  snch  assess- 
ment list  affects  property  situated  in  any  borough,  other  than 
the  borough  of  Manhattan,  a  copy  of  such  list  shall  forth- 
with be  transmitted  to  and  filed  in  the  office  of  the  collector 
of  assessments  and  arrears  in  the  borough  in  which  is  situated 
the  property  so  affected." 

The  statute,  as  we  read  it,  authorizes  partial  confirmation, 
for  the  purpose  of  limiting  appeals  and  settling  rights  pro 
tanto,  and  a  full  confirmation  for  the  purpose  of  establishing 
the  lien  of  the  assessment,  when  perfected  by  entry  of  record 
in  the  offices  designated.  A  clear  distinction  was  made  by 
the  legislature  between  the  effect  of  a  confirmation  "  in  part " 
and  a  "  full "  confirmation.  As  to  the  former,  the  effect  is  not 
entirely  specified,  but  is  left  to  the  determination  of  the 
courts.  As  to  the  latter,  however,  the  effect  is  not  left  open 
to  construction,  but  is  distinctly  settled  by  the  command  that 
"  no  assessments  for  any  local  improvements  shall  be  deemed 
to  be  fully  confirmed,  so  as  to  be  due  and  be  a  lien  upon  the 
property  included  in  the  assessment,  until  the  title  thereof, 
with  the  date  of  confirmation  shall  be  entered  "  in  the  proper 
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offices.  (§  1017.)  The  statute  emphasizes  the  command  by 
providing  in  another  section  that  the  "  assessment  shall  become 
a  lien  *  *  *  immediately  upon  its  entry  in  said  record." 
(§  159.)  There  is  an  obvious  reason  for  this  distinction,  which 
doubtless  influenced  the  legislature  in  making  it.  While  a 
partial  confirmation  may  effect  various  useful  objects,  some  of 
which  have  been  suggested,  it  is  not  definite  enough  for  the 
safety  or  convenience  of  landowners  in  handling  their  prop- 
erty, because  it  would  frequently  require  a  careful  analysis  of 
an  order  of  the  court,  expressed  in  technical  terms,  to  see  what 
part  of  a  long  and  complicated  report,  embracing  several  main 
subjects  and  a  great  number  of  details,  was  confirmed  and 
what  part  left  open.  Professional  advice  would  usually  be 
required,  and  even  then  the  owner  might  be  in  peril  until  the 
matter  had  passed  through  the  courts.  The  legislature  evi- 
dently did  not  intend  that  transfers  should  be  thus  hampered 
by  doubt,  or  that  freedom  of  contract  with  reference  to  real 
property  should  be  hindered  by  an  obstacle  easily  removed 
by  a  definite  rule.  It  was  not  intended  that  valuable  land 
should  be  tied  up  by  a  lien  of  uncertain  duration,  with  no 
one  authorized  to  accept  payment  or  give  a  discharge.  So 
important  a  question,  as  when  an  assessment  becomes  a  lien, 
should  not  be  open  to  doubt,  but  should  be  so  certain  that 
even  the  unlearned  can  tell  by  the  simple  examination  of 
a  record  in  a  public  office.  Owing  to  the  importance  of 
the  subject  to  conveyancers  and  to  the  public  generally, 
the  legislature,  as  we  think,  took  care  to  provide  a  definite 
time  when  an  assessment  should  become  a  lien  and  an  easy 
method  of  ascertaining  it.  They  named  the  date  when  the 
assessment  should  become  due  and  "  be  a  lien,"  and  specified 
the  office  where  the  record  of  the  date  and  amount  of  the  lien 
should  be  kept.  If  the  assessment  affects  real  property  situ- 
ated in  any  borough  other  than  the  borough  of  Manhattan,  a 
copy  of  the  list  is  required  to  be  filed  in  an  office  kept  in  the 
borough  where  the  property  so  affected  is  situated.  This  is 
for  the  purpose  of  convenience  in  examination,  so  that  vendors 
and  purchasers  of  real  estate  can  ascertain  in   a  moment 
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whether  there  is  a  lien  upon  the  property  that  is  the  subject 
of  negotiation.  We  think  that  the  assessment  in  question 
did  not  become  a  lien  upon  any  part  of  the  premises  con- 
veyed until  the  4th  of  October,  1900,  when  the  lists  were 
entered  of  record  in  the  office  of  the  comptroller,  which  was 
after  the  delivery  of  the  deed  from  the  defendant's  testatrix 
to  the  plaintiff. 

We  are  referred  by  the  appellant  to  De  Peyster  v.  Murphy 
(66  N.  Y.  622),  but  that  case  arose  under  a  different  statute, 
and  in  view  of  what  we  said  in  Lathers  v.  Keogh  (109  N.  Y. 
583,  589)  we  regard  further  comment  thereon  as  unnecessary. 

While  we  agree  with  the  conclusion  reached  by  the  Appel- 
late Division  upon  the  merits  of  the  controversy,  and  concur 
in  the  arguments  with  which  they  support  their  determina- 
tion, we  are  constrained  to  differ  from  that  learned  court  in 
one  respect.  The  submission  provided  for  a  judgment  to  be 
rendered  in  favor  of  the  successful  party,  "  without  costs,"  but 
judgment  was  inadvertently  rendered  in  favor  of  the  defend- 
ant, with  costs.  The  statute  authorizing  the  submission  pro- 
vides that  the  "  costs  thereof  are  always  in  the  discretion  of 
the  court."  (Code  Civ.  Pro.  §  1281;  People  v.  Fitchburg 
R.  R.  Co.,  133  N.  Y.  239.)  While  parties  cannot  by  agree- 
ment compel  the  award  of  costs,  we  think  they  may  waive  the 
allowance  of  costs,  the  same  as  they  can  waive  many  legal 
rights.  The  object  of  the  agreed  case,  as  authorized  by 
statute,  is  to  settle  the  facts  by  a  convenient  substitute  for  a 
special  verdict,  in  order  that  the  court  may  apply  the  law 
thereto  and  render  judgment  accordingly.  Costs  are  a  mere 
incident,  resting  in  the  discretion  of  the  court.  While  neither 
party  has  any  right  to  costs  unless  the  court  awards  them, 
either  party  may  waive  his  right  to  have  the  discretion  of  the 
court  exercised  in  his  favor  by  allowing  him  costs.  A  party 
may  waive  any  benefit  or  advantage  unless  public  policy 
forbids  and  the  courts  have  no  policy  to  enforce  in  regard 
to  the  waiver  of  such  a  contingent  and  incidental  right  as 
the  allowance  of  costs  upon  the  friendly  submission  of  a 
controversy. 


1 32  People  v.  ^Wernek.  [Mar., 

Statement  of  case.  [Vol*  174« 

The  judgment  should  be  modified  by  striking  therefrom 
the  costs  as  allowed  and  taxed  in  favor  of  the  defendant,  and 
as  thus  modified  affirmed,  without  costs  to  either1  party. 

Parker,  Ch.  J.,  Gray,  O'Brien,  Bartlett,  Haight  and 
Cullen,  J  J.,  concur. 

Judgment  accordingly. 


The  People  of  the  State  of  New  York,  Respondent,  v. 
Charles  Werner,  Appellant. 

1.  Crimes— When  Intent  to  Violate  Liquor  Tax  Law  is  not 
Necessary  to  Support  Indictment.  The  belief  of  a  hotelkeeper  that  a 
boy  to  whom  he  sold  liquor  was  over  eighteen  years  of  age,  based  upon 
information  derived  from  the  boy  and  his  father,  is  no  defense  to  an  indict- 
ment for  a  violation  of  section  30  of  the  Liquor  Tax  Law  (L.  1890,  ch.  112), 
since  the  general  rule  that  criminal  intention  is  the  essence  of  the  crime 
does  not  apply  to  an  act  which  is  simply  malum  prohibitum.  Statutes  of 
this  character,  however,  should  be  strictly  construed,  and  require  strict 
proof  of  the  commission  of  the  offense  charged. 

2.  Witness  —  Evidence  Tending  to  Impeach  or  Contradict 
Admissible.  Where  the  only  evidence  to  support  the  indictment,  so  far 
as  it  was  based  upon  the  boy's  age,  is  the  testimony  of  his  father,  the 
defendant  may,  for  the  purpose  of  contradicting  or  impeaching  him,  show 
on  his  cross-examination  and  by  the  testimony  of  other  witnesses  that  he 
had  stated  to  him  that  his  son  was  over  eighteen  years  of  age,  and  the 
exclusion  of  such  testimony  is  reversible  error. 

8.  Evidence  Tending  to  Prejudice  Jury  Inadmissible.  Testimony 
elicited  upon  defendant's  cross-examination  tending  to  show  that  he  had 
stated  to  others  that  he  had  been  complained  of  for  selling  liquor  to 
minora,  and  that  he  was  going  to  keep  right  on  selling  it  just  the  same,  is 
wholly  immaterial  and  objectionable,  as  tending  to  prejudice  and  mislead 
the  jury,  and  its  reception  constitutes  reversible  error. 

People  v.  Werner,  52  App.  Div.  685,  reversed. 

(Argued  February  26,  1908;  decided  March  17,  1908.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
August  20,  1900,  affirming  a  judgment  of  the  Wyoming 
County  Court  entered  upon  a  verdijt  convicting  the  defend- 
ant of  the  crime  of  selling  and  delivering  liquor  to  a  minor 
under  the  age  of  eighteen  years. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 
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Frank  W.  Brown  for  appellant.  If  the  defendant,  at  the 
time  he  sold  this  liquor  to  Lee  Moore,  relied  upon  the  state- 
ment made  to  him  by  the  father  of  this  alleged  minor,  that 
he  was  over  eighteen  years  of  age,  and  if  the  defendant 
believed  that  statement,  he  should  have  been  acquitted,  and 
the  court  erred  in  refusing  to  so  charge  the  jury.  {Gardner 
v.  People,  62  N.  Y.  299 ;  People  v.  Brooks,  1  Den.  457 ; 
Morris  v.  People,  3  Den.  381;  Bishop  on  Criminal  Law, 
§§  374,  377.)  The  court  erred  in  refusing  to  submit  the 
question  of  the  defendant's  age  to  the  jury,  upon  the  testi- 
mony of  the  defendant  and  the  witnesses  who  testified  to  the 
statements  made  by  the  father  of  the  minor  previous  to  the 
selling.  (L.  1882,  ch.  340.)  The  court  erred  in  admitting 
the  testimony  of  the  People's  witnesses,  John  Kemp  and 
George  Royce,  as  to  declarations  of  the  defendant,  against 
the  objection  of  the  defendant.  {People  v.  Corey,  148  N.  Y. 
489;  Anderson  v.  B.,  W.  cfe  0.  B.  B.  Co.,  54  N.  Y.  333; 
O'Ragan  v.  DiZUm,  76  N.  Y.  170.) 

Elmer  E.  Charles  for  respondent.  The  knowledge  or 
intent  of  the  defendant  in  making  the  sale  is  immaterial.  The 
sale  completed  the  offense.  (Black  on  Intox.  Liquors,  §§24, 
26,  31,  418 ;  People  v.  Kibler,  106  N.  Y.  321 ;  People  v. 
West,  106  N.  Y.  293 ;  People  v.  KipperVy,  37  Hun,  328 ; 
People  v.  Scott,  4  N.  Y.  Cr.  Eep.  306 ;  State  v.  Kirkead,  57 
Conn.  173;  Jamison  v.  Burton,  43  Iowa,  284;  McCutcheon 
v.  People,  69  111.  601 ;  Comm.  v.  Gould,  158  Mass.  507 ; 
State  v.  Hatfield,  24  Wis.  61 ;  Ulrich  v.  Comm.,  6  Bush, 
400.) 

O'Brien,  J.  The  defendant  kept  a  hotel  or  tavern  and 
was  authorized  to  traffic  in  liquors.  He  was  convicted  of  a 
violation  of  the  act  in  that  he  sold  and  delivered  liqnor  to  a 
minor  under  the  age  of  eighteen  years,  contrary  to  the  pro- 
visions of  section  thirty  of  the  statute.  The  jury  would  have 
been  justified  in  finding  that  the  defendant  acted  in  good  faith, 
supposing  from  what  the  boy  and  his  father  had  told  him  that 
he  was  over  eighteen  years  of  age,  but  the  absence  of  any 
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criminal  intent  and  the  circumstance  that  the  defendant  acted 
in  good  faith  would  seem  to  be  immaterial.  The  law  on  that 
subject  seems  to  be  that  an  act  malum  prohibitum  is  not 
excused  by  ignorance,  or  a  mistake  of  fact  when  a  specific 
act  is  made  by  law  indictable  irrespective  of  the  defendant's 
motive  or  intent.  His  belief  that  he  was  right  in  what  he 
did  based  on  a  mistake  of  fact  is  no  defense.  (Wharton  Cr. 
Law  [9th  ed.],  §  1507;  People  v.  Kibler,  106  N.  Y.  321; 
Morris  v.  People,  3  Denio,  381 ;  Gardner  v.  People,  62  N. 
Y.  299.) 

The  general  rule  that  the  criminal  intention  is  the  essence 
of  the  crime  does  not  apply  to  such  prohibited  acts ;  but  while 
that  is  so,  such  statutes  ought  to  be  strictly  construed  and  the 
People  required  to  give  strict  proof  of  the  commission  of  the 
offense.  On  the  trial  of  this  case  the  defendant  was  entitled 
to  give  all  the  proof  that  he  had  that  had  any  bearing  upon 
vhe  issues  involved  or  upon  the  credibility  of  the  witnesses 
against  him.  We  think  this  principle  was  violated  upon  the 
triai.  The  only  proof  given  in  support  of  the  charge,  so  far 
as  it  was  based  upon  the  age  of  the  boy  to  whom  the  liquor 
was  sold,  was  given  by  his  father^  who  testified  to  the  date 
of  his  birth.  On  cross-examination  this  witness  was  asked 
whether  he  had  not  stated  to  the  defendant,  at  a  time  and 
place  mentioned  and  in  the  presence  of  certain  persons  named, 
that  his  son  was  over  eighteen  years  of  age  at  the  time  of  the 
transaction.  His  answer  was,  in  substance,  that  he  did  not 
recollect  anything  of  that  kind.  After  the  People  had  rested 
the  defendant  was  sworn  as  a  witness  in  his  own  behalf,  and 
was  asked  whether  the  father  had  not  stated  to  him,  in  the 
presence  of  the  persons  named  and  at  the  time  stated,  that  his 
son  was  over  eighteen  years  of  age.  This  question  was 
objected  to  by  the  district  attorney.  The  objection  was  sus- 
tained and  the  defendant  excepted.  We  think  that  the  defend- 
ant was  entitled  to  give  this  testimony.  The  age  of  the  boy 
was  a  material  issue  in  the  case,  and  although  the  father  had 
testified  in  general  terms  to  his  age,  yet  the  defendant  had  the 
right  to  contradict  or  impeach  the  father  by  showing  that  he 
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had  made  a  contrary  statement  out  of  court.  The  testimony 
of  the  father  to  prove  that  the  boy  was  a  minor  under 
eighteen  years  of  ago  could  be  impeached  or  contradicted  by 
proof  that  he  had  stated  otherwise  out  of  court. 

At  a  subsequent  stage  of  the  trial  the  defendant  called  the 
witnesses  that  he  stated  were  present  at  the  time  and  place 
when  these  declarations  of  the  father  as  to  the  age  of  his  son 
were  made  in  the  presence  of  the  defendant.  This  testimony 
was  objected  to  by  the  district  attorney,  and  the  objection 
was  sustained  by  the  court.-  We  think  that  this  testimony  was 
admissible,  for  the  reason  already  stated.  That  is  to  say, 
because  it  tended  to  impeach  or  contradict  the  principal  wit- 
ness on  the  part  of  the  People  as  to  the  age  of  the  alleged 
minor,  and  if  the  jury  believed  his  statetaents  out  of  court 
instead  of  his  statements  as  a  witness,  then  the  defendant 
should  have  been  acquitted.  On  the  cross-examination  of  the 
defendant  he  was  asked  by  the  prosecuting  officer  whether  he 
had  not  stated,  in  substance,  in  the  presence  of  certain  persons 
named,  at  a  certain  time  and  place,  that  he  had  been  com- 
plained of  for  selling  liquor  to  minors,  and  that  he  expected 
it  would  cost  him  about  seventy-five  dollars,  and  that  he  was 
going  to  keep  right  on  selling  it  just  the  same.  This  question 
was  objected  to  by  the  defendant's  counsel  as  immaterial  and 
incompetent.  The  objection  was  overruled  and  the  defend- 
ant's counsel  excepted,  and  thereupon  the  prosecution  called 
witnesses  and  gave  proof  tending  to  establish  the  fact  that  the 
defendant  had  so  stated.  This,  we  think,  was  error.  The 
defendant's  declarations  that  he  had  been  complained  of  for 
selling  liquor  to  minors  were  wholly  immaterial,  and  still 
more  immaterial  and  objectionable  was  the  statement  alleged 
to  have  been  made  that  he  intended  to  keep  right  on  violating 
the  law.  This  testimony  had  no  possible  bearing  upon  any 
issue  in  the  case,  and  its  natural  and  necessary  effect  would  be 
to  prejudice  and  mislead  the  jury.  The  defendant  was  duly 
authorized  by  law  to  traffic  in  liquors,  and  assuming,  as  he 
claims,  that  he  sold  the  liquor  on  this  occasion  to  the  boy  in 
good  faith,  believing  him  to  be  over  eighteen  years  of  age,  he 
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was  entitled  upon  the  trial  to  the  benefit  of  all  the  rules  of 
law  applicable  to  such  an  issue.  When  the  prosecution  pre- 
sented him  to  the  jury  as  a  person  who  had  resolved  to  keep 
on  violating  the  law  irrespective  of  consequences,  there  was  a 
departure  from  the  real  issues  in  the  case,  and  the  jury  was 
permitted  to  consider  matters  that  had  no  legitimate  relation 
to  the  issues  on  trial.  For  these  reasons  the  judgment  of  con- 
viction should  be  reversed  and  a  new  trial  granted. 

Parker,  Oh.  J.,  Bartlett,  Martin,  Vann,  Cullen  and 
Werner,  JJ.,  concur. 

Judgment  reversed,  etc. 


In  the  Matter  of  the  Application  of  James  Cusack,  Respond- 
ent,  for  a  Peremptory  Writ  of  Mandamus  against  The 
Board  of  Education  of  the  City  of  New  York,  Appellant. 

New  York  (City  of)— Borough  of  Brooklyn  — Abolition  of  Posi- 
tions of  Principals  of  Evening  High  Schools  as  "  Unnecessary"  by 
Change  of  System  of  Conducting  them.  The  board  of  education  of 
the  city  of  New  York  is  authorized  by  section  1069  of  the  charter  (L.  1901, 
ch.  466)  not  only  to  establish  evening  schools,  but  also,  in  its  discretion,  to 
change  the  system  of  conducting  them,  and  if  the  result  of  the  change 
involves  the  abolition  of  the  former  position  of  a  principal,  although  no 
charges  have  been  preferred  against  him  under  section  1093,  he  is  not 
entitled  under  section  1101  to  a  mandamus  reinstating  him,  since  under 
that  section  his  right  to  retain  his  position  is  subject  to  the  right  of  the 
board  to  abolish  an  *'  unnecessary  position,"  and,  where  a  change  renders 
his  services  unnecessary,  it  may  properly  dispense  with  them. 

Matter  of  Cusack  v.  Bd.  of  Education,  78  App.  Div.  470,  reversed. 

(Argued  February  10, 1903;  decided  March  17,  1903.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
January  9,  1903,  which  reversed  an  order  of  Special  Term 
denying  a  motion  for  a  peremptory  writ  of  mandamus  to 
compel  the  defendant  to  reinstate  the  petitioner  in  the  posi- 
tion of  principal  of  an  evening  high  school  in  the  borough  of 
Brooklyn  and  granted  such  writ. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 
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George  L.  Hives,  Corporation  Counsel  {James  McKeen  of 
counsel),  for  appellant.  The  position  of  male  principal  in 
this  evening  school  was  abolished  as  an  inevitable  incident  of 
the  determination  bj  the  board  of  education  that  the  sexes 
should  be  separated  and  that  the  women  pupils  should  be  in 
charge  of  women  instead  of  men.  This  determination,  as  a 
matter  of  policy,  was  clearly  and  plainly  within  the  discretion- 
ary power  of  the  board  of  education.  (L.  1901,  ch.  466, 
§§  1068,  1069,  1101.) 

Conrad  Saxe  Keyes  for  respondent.  The  claim  made  that 
the  position  of  the  relator  was  abolished  and  a  new  posi- 
tion in  good  faith  created  is  untenable.  {People  ex  rel. 
v.  Scanndl,  48  App.  Div.  69.) 

Werner,  J.  The  relator  seeks  to  be  reinstated  to  the 
position  of  principal  of  an  evening  high  school,  from  which 
he  was  removed  by  the  board  of  education  of  the  city  of 
New  York  under  the  circumstances  hereinafter  set  forth.  The 
relator  is,  and  for  many  years  has  been,  principal  of  Day 
School  No.  17  in  the  borough  of  Brooklyn.  In  1887  he  was 
appointed  by  the  board  of  education  of  the  then  city  of 
Brooklyn  to  the  position  of  principal  of  Evening  High  School 
No.  22,  which  he  held  until  September  23d,  1901,  when  he 
was  transferred  to  Evening  High  School  No.  3  to  serve  in  the 
same  capacity.  The  latter  position  he  continued  to  till  until 
the  close  of  the  school  year  of  1901-02,  at  which  time  he 
failed  of  reappointment.  Prior  to  July,  1902,  there  had  been 
four  evening  high  schools  in  the  borough  of  Brooklyn,  all  of 
which  were  devoted  to  the  education  of  persons  of  both  sexes. 
The  board  of  education  determined  to  segregate  the  sexes ;  to 
set  apart  two  of  the  evening  high  schools  for  the  use  of  males 
and  two  others  for  females ;  and  to  appoint  male  principals 
for  the  male  schools  and  female  principals  for  the  female 
schools.  In  the  latter  part  of  June,  1902,  in  pursuance  of 
this  newly  adopted  policy,  the  board  of  education  appointed 
two  female  principals  and  two  male  principals  for  the  evening 
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high  schools.  The  relator  and  one  other  male  principal  were 
not  reappointed,  and  this  proceeding  was  brought  to  compel 
relator's  reinstatement.  At  Special  Term  the  learned  presid- 
ing justice  denied  the  application  for  an  alternative  writ  of 
mandamus.  Upon  appeal  to  the  Appellate  Division  the  order 
entered  upon  that  decision  was  reversed,  and  an  order  made 
directing  the  issuance  of  a  peremptory  writ  of  mandamus  to 
compel  relator's  reinstatement  to  the  position  from  which  he 
had  been  removed.  From  the  last-mentioned  order  the  board 
of  education  appeals  to  this  court. 

The  relator  stands  upon  the  provisions  of  sections  1101  and 
1093  of  the  charter  of  the  city  of  New  York.  Section  1101, 
so  far  as  material  to  this  proceeding,  provides  that  "  Except 
as  herein  otherwise  provided  *  *  *  all  principals,  teach- 
ers and  other  members  of  the  educational  staff  in  the  public 
school  system  of  any  part  of  the  City  of  New  York  *  *  * 
shall  continue  to  hold  their  respective  positions  and  to  be 
entitled  to  such  compensation  as  is  now  provided  or  may 
hereafter  be  provided  by  the  lawful  authority  subject  to 
change  of  title,  to  reassignment  or  to  removal  for  cause,  as 
may  be  provided  by  law,  and  subject  to  the  right  of  the  said 
board  to  abolish  unnecessary  positions."  Section  1093  pro- 
vides, in  substance,  that  certain  officers  connected  with  the 
educational  department  may  prefer  charges  against  principals, 
teachers  and  certain  other  officers  connected  therewith  "  for 
gross  misconduct,  insubordination  and  general  inefficiency." 

The  relator's  contention  is  that  section  1101  secures  his 
tenure  of  office  to  the  position  from  which  he  claims  to  have 
been  illegally  removed,  subject  only  to  trial  and  conviction 
upon  one  or  more  of  the  charges  that  may  be  preferred  under 
section  1093.  As  these  sections  are  to  be  interpreted  in  the 
light  of  other  questions  which  arise  in  other  cases  now  pend- 
ing before  us,  we  shall  confine  the  present  discussion  to  a 
single  point  that  seems  to  us  to  be  decisive  of  this  proceeding. 
The  very  section  of  the  charter  upon  which  the  relator 
depends  for  his  tenure  to  the  position  from  which  he  was 
removed,  and  to  which  he  seeks  to  be  reinstated,  confers  upon 
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the  board  of  education  the  right  to  "  abolish  unnecessary  posi- 
tions." In  June,  1902,  the  board  of  education  decided  upon  a 
change  in  the  system  of  conducting  the  evening  high  schools. 
As  a  part  of  this  change  it  was  determined  to  appoint  two 
female  principals  for  the  two  female  evening  high  schools  then 
to  be  established.  As  there  were  only  four  evening  high 
schools,  the  appointment  of  female  principals  for  two  of  them, 
of  course,  rendered  it  impossible  to  appoint  four  male  prin- 
cipals. Two  of  them  were,  therefore,  removed.  One  of  these 
was  the  relator.  He  contends  that  he  was  ju6t  as  competent 
as  either  of  the  female  appointees  to  preside  over  female 
schools,  and,  in  support  of  this  assertion,  he  cites  the  fact 
that  he  is  principal  of  a  day  school  devoted  to  the  education 
of  both  sexes.  He  further  argues  that  a  position  cannot  be 
said  to  have  been  abolished  when  it  is  filled  by  the  appoint- 
ment of  another  person  thereto.  The  answer  to  this  argument 
can  be  briefly  stated.  Jf  the  position  previously  held  by 
the  relator  was  in  fact  abolished  because  it  was  unnecessary, 
it  matters  not  how  competent  he  may  have  been  to  fill  it. 
Section  1101  expressly  declares  that  all  positions  enumerated 
therein  are  "subject  to  the  right  of  said  board  to  abolish 
unnecessary  positions."  Was  the  position,  from  which  the 
relator  was  removed,  abolished  ?  In  answering  this  question 
we  must  remember  that  all  of  the  sections  of  the  charter  relat- 
ing to  the  school  system  must  be  read  in  pari  materia.  Sec- 
tion 1069  authorizes  the  establishment  of  evening  schools. 
Except  as  limited  by  the  express  provision  of  the  charter, 
this  power  involved  the  exercise  of  judgment  and  discretion  in 
the  establishment,  management  and  conduct  of  these  schools. 
The  board  of  education,  in  the  exercise  of  this  power,  judg- 
ment and  discretion,  decided  that  the  efficiency  of  the  even- 
ing high  schools  would  be  increased  by  the  segregation  of  the 
sexes,  both  as  to  principals  and  teachers.  Nothing  contained 
in  the  charter  forbids  this.  It  was  clearly,  therefore,  one 
of  the  rights  which  the  board  derived  by  implication  from  the 
express  grant  of  power  to  establish  and  conduct  evening  schools. 
In  the  absence  of  proof  to  the  contrary,  we  mu6t  assume  that 
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this  right  was  exercised  in  good  faith  and  for  the  best  inter- 
ests of  the  schools.  It  follows  that  the  services  of  two  male 
principals  of  evening  high  schools  were  necessarily  and  prop- 
erly dispensed  with.  Under  the  change  of  system  which  was 
inaugurated,  places  previously  held  by  them  became  "  unneces- 
sary positions"  which  the  board  of  education  proceeded  to 
abolish,  not  by  formal  resolution,  but  by  refusal  to  make 
appointments  thereto.  Until  these  positions  are  restored 
there  can  be  no  warrant  in  the  charter  for  the  reinstatement 
of  those  who  were  removed  therefrom.  The  relator's  appli- 
cation was,  therefore,  properly  denied  in  the  first  instance 
and  should  have  been  denied  by  the  Appellate  Division. 

The  order  of  the  Appellate  Division  must  be  reversed  and 
that  of  the  Special  Term  affirmed,  with  costs  to  the  appellant. 

Parker,  Ch.  J.,  Gray,  O'Brien,  Haight,  Martin  and 
Vann,  JJ.,  concur. 

Order  reversed,  etc. 


Joseph  Greenwald  et  al.,  Respondents,  v.  Augustus  Wales 
as  Sheriff  of  Broome  County,  Appellant. 

Personal  Property  Law,  §§  24,  29  —  Purchaser's  Knowledge  op 
Fraudulent  Intent  op  Vendor  —  When  Notice  Thereof  a  Ques- 
tion op  Fact.  Under  section  29  of  the  Personal  Property  Law  (L.  1897, 
ch.  417)  the  title  to  property  transferred  to  a  purchaser  for  a  valuable 
consideration  with  the  intent  to  defraud  creditors  (§  24)  is  not  affected  or 
impaired  unless  it  shall  appear  that  such  purchaser  had  previous  notice  of 
the  fraudulent  intent  of  his  vendor;  but  if  the  purchaser  has  knowledge 
that  the  effect  of  the  sale  is  to  deprive  the  vendor's  creditors  of  the  means 
of  collecting  their  debts,  it  is  a  question  of  fact  whether  such  knowledge 
does  not  give  him  notice  of  the  fraudulent  intent  of  the  vendor. 

Greenwald  v.  Wales,  67  App.  Div.  628,  reversed. 

(Argued  February  27,  1908;  decided  March  17,  1903.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supremo  Court  in  the  third  judicial  department,  entered  May 
22,  1902,  modifying  and  affirming  as  modified  a  judgment  in 
favor  of  plaintiff  entered  upon  a  verdict  and  an  order  deny- 
ing a  motion  for  a  new  trial. 
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The  nature  of  the  action  and  the  facts,  bo  far  as  material, 
are  stated  in  the  opinion. 

H.  D.  Hinman  for  appellant.  To  the  request  of  the  plain- 
tiff to  charge  "  The  fact  that  the  plaintiffs  knew  that  by  the 
sale  of  the  goods  Hapgood's  creditors  would  be  deprived  of 
the  means  of  collecting  their  debts,  is  no  evidence  of  fraud 
and  does  not  affect  either  title  or  ownership  of  the  property/' 
the  court  erroneously  instructed  the  jury,  "  that,  gentlemen, 
is  so ;  all  the  law  requires  is  that  the  plaintiffs  should  not  be  a 
party  to  the  intended  fraud  on  the  part  of  Hapgood ;  I  so 
charge  you."  (Coursey  v.  Morton,  132  N.  Y.  556 ;  V.  N. 
Bank  v.  Newton,  25  App.  Div.  62.) 

Jesse  S.  Epstein  and  Mark  H.  Ellison  for  respondents. 
The  court's  charge  as  a  whole  having  conveyed  to  the  jury 
the  correct  rule  of  law,  appellant's  exceptions  taken  to  isolated 
portions  thereof  cannot  be  upheld.  (Caldwell  v.  JV.  J.  S.  Co., 
47  N.  Y.  282;  People  v.  McCaUcm,  103  N.  Y.  587;  Sperry 
v.  Miller,  16  N.  Y.  407 ;  McGinly  v.  U.  S.  L.  Ins.  Co,  77 
N.  Y.  497;  Losee  v.  Buchanan,  51  N.  Y.  492;  Ilickenr 
bottam  v.  D.,  L.  <&  W.  R.  R.  Co.,  122  K  Y.  100 ;  Brozek  v. 
S.  Ry.  Co.,  161  K  Y.  64.)  The  charge,  "  The  fact  that  the 
plaintiffs  knew  that  by  the  sale  of  the  goods  Hapgood's  cred- 
itors would  be  deprived  of  the  means  of  collecting  their  debts 
is  no  evidence  of  fraud,  and  does  not  affect  their  title  or 
ownership  of  the  property ;  all  the  law  requires  is  that  the 
plaintiffs  should  not  be  a  party  to  the  intended  fraud  on  the 
part  of  Hapgood,"  was  proper.  (Ruhl  v.  Phillips,  48  N".  Y. 
125 ;  Shidlovsky  v.  Gorman,  51  App.  Div.  253  ;  Dodge  v. 
McKechnie,  156  N.  Y.  514;  ZoeUer  v.  Riley,  100  K  Y.  102.) 

Cullen,  J.  The  action  is  in  replevin  to  recover  a  stock  of 
goods  seized  by  the  appellant  as  sheriff  of  Broome  county  on 
an  attachment  issued  against  the  property  of  Chester  M.  Hap- 
good, the  respondents'  vendor.  It  appears  by  the  evidence 
that  the  plaintiffs,  under  the  name  of  the  Manhattan  Purchas- 
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ing  Syndicate,  were  in  the  business  of  purchasing  stocks  of 
goods  in  various  parts  of  the  country,  shipping  them  to  New 
York  and  there  selling  them  at  auction.  Their  vendor,  in  the 
present  case,  Hapgood,  was  at  the  time  of  the  sale  carrying 
on  a  retail  store  for  the  sale  of  ladies'  and  gentlemen's  fur- 
nishing goods  in  the  city  of  Binghamton,  in  this  state.  The 
respondents'  attention  was  called  to  the  desire  of  Hapgood  to 
sell  out  his  stock  through  a  broker  in  that  business.  One  of 
their  number,  Greenwald,  went  to  Binghamton  on  Saturday, 
December  15th,  1899,  and  examined  the  stock  in  the  store  in 
which  Hapgood  was  then  doing  business.  Greenwald  testified 
that  it  would  cost  about  six  thousand  dollars  to  replace  the 
goods  then  in  stock  at  wholesale  prices,  but  that  for  the  pur- 
pose of  an  auction  sale  they  were  worth  much  less  than  that 
sum.  After  some  bargaining  the  plaintiffs  agreed  to  buy  the 
stock  for  $2,700  and  paid  Hapgood  $500  on  account.  On  the 
Tuesday  following  Greenwald  returned  to  Binghamton  and 
under  his  direction  the  goods  were  placed  in  packing  boxes 
and  taken  to  the  Erie  railroad  'station  for  shipment  to  New 
York  city.  While  there  they  were  seized  by  the  sheriff  under 
the  attachment  heretofore  mentioned.  When  Greenwald 
returned  to  Binghamton  he  brought  a  certified  check  for 
$2,200,  the  remainder  of  the  purchase  money.  Much  discus- 
sion occurred  between  the  parties  as  to  the  payment  of  this 
sum.  Greenwald  insisted  that  he  should  not  be  required  to 
make  the  payment  until  the  goods  had  been  packed  up  and 
delivered  at  the  railroad  station.  To  this  Hapgood  refused  to 
accede.  A  witness  present  on  the  occasion  testified  that  in 
this  negotiation  Greenwald  threatened  that  he  could  close  the 
store  by  notifying  Claflin  <fc  Company,  Calhoun  &  Robbins 
and  other  New  York  merchants  of  Hapgood's  intended  sale. 
Greenwald  did  not  deny  this  conversation.  The  most  he 
would  say  was  that  he  did  not  recollect  whether  he  said  or  did 
not  say  the  words  imputed  to  hiin.  He  concedes  that  he  urged 
that  the  final  payment  should  not  be  made  until  the  goods  had 
been  packed  up  and  delivered  at  the  station.  Hapgood,  how- 
ever, maintained  his  position  and  the  check  was  delivered  to 
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him.  He  collected  it  from  the  bank  and  absconded.  At  the 
time  he  was  indebted  to  the  New  York  merchants  mentioned 
and  others  in  a  sum  in  excess  of  $3,000.  The  character  and 
details  of  this  transaction  tended  to  cast  very  grave  doubts  on 
the  good  faith  of  the  plaintiffs.  The  issue,  however,  was  one  of 
fact  for  the  jury,  and  the  only  question  before  us  is  the  cor- 
rectness of  the  court's  instructions  to  the  jury. 

It  would  not  be  profitable  to  review  in  detail  the  charge  of 
the  learned  trial  judge.  Each  party  presented  a  great  number 
of  requests.  Several  of  those  presented  by  the  plaintiffs  and 
charged  by  the  court  stated  the  law  too  favorably  to  them. 
The  charge  of  the  trial  judge  in  a  case  of  this  character 
should,  however,  be  viewed  as  a  whole,  and  it  may  be  that  in 
most  of  the  instances  referred  to  the  errors,  if  such  they  were, 
were  cured  by  subsequent  instructions  to  the  jury,  made  either 
of  the  court's  own  volition  or  in  answer  to  request  by  the 
defendant.  But  there  was  at  least  one  instruction  to  the  jury 
which  was  vital  in  its  character,  going  to  the  kernel  of  the 
case,  which  does  not  seem  to  have  been  limited  or  modified  in 
any  other  part  of  the  charge.  To  the  request  of  the  plaintiffs 
to  charge  that  "  The  fact  that  the  plaintiffs  knew  that  by  the 
sale  of  the  goods  Hapgood's  creditors  would  be  deprived  of  the 
means  of  collecting  their  debts  is  no  evidence  of  fraud,  and  does 
not  affect  either  title  or  ownership  of  the  property,"  the  court 
charged :  "  That,  gentlemen,  is  so ;  all  the  law  requires  is  that 
the  plaintiffs  should  not  be  a  party  to  an  intended  fraud  on 
the  part  of  Hapgood;  I  so  charge  you."  We  think  this 
instruction  clearly  erroneous.  The  request  involves  the 
assumption  that  the  plaintiffs  might  know  not  only  that  by 
the  sale  the  goods  sold  would  not  longer  be  subject  to  seizure 
by  the  creditors,  which,  of  course,  would  be  the  effect  of 
any  sale,  but  that  thereby  the  creditors  would  be  deprived 
from  collecting  their  claims  either  by  resort  to  the  con- 
sideration paid  for  the  sale  or  otherwise.  It  seems,  there- 
fore, to  be  in  effect  that  though  the  plaintiffs  might  know 
that  their  vendor  was  by  the  sale  about  to  place  all  his  prop- 
erty beyond  the  reach  of  his  creditors,  still  as  long  as  the 
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plaintiffs'  object  was  only  to  secure  a  good  bargain  for  them- 
selves they  could  make  the  purchase  with  impunity.  This  is 
made  more  apparent  by  another  portion  of  the  charge,  where 
the  court  said,  "  That  the  plaintiffs  had  a  right  to  purchase 
those  goods  and  to  take  them  and  receive  them  if  they  took 
them  in  good  faith,  and  without  any  intent  on  their  part  to 
cheat  or  defraud  the  creditors  of  Hapgood."  This  is  not  the 
law.  By  section  24,  Personal  Property  Law  (Laws  of  1897, 
chap.  417),  every  assignment  or  transfer  of  goods  or  things  in 
action,  with  intent  to  hinder,  delay  or  defraud  creditors,  is 
void  as  to  such  creditors.  By  section  29  it  is  enacted  that  the 
provision  cited  shall  not  affect  or  impair  the  title  of  a  pur- 
chaser for  a  valuable  consideration  unless  it  shall  appear  that 
such  purchaser  had  previous  notice  of  the  fraudulent  intention 
of  his  grantor.  To  bring  himself  within  the  saving  clause  of 
the  statute  it  is  necessary  that  the  purchaser  should  have  no 
notice  of  his  vendor's  fraudulent  purpose.  If  he  has  such 
knowledge  it  will  not  protect  his  title  that  he  was  not  inter- 
ested in  the  fraudulent  purpose  of  his  grantor,  but  sought 
solely  in  his  own  interest  a  profitable  purchase.  "  The  fact 
of  the  payment  of  a  valuable  consideration  upon  a  transfer  of 
property  is  not,  as  a  proposition  of  law,  inconsistent  with  the 
existence  of  an  intent  to  defraud."  (Billings  v.  liusselly  101 
N.  Y.  226.)  In  Starin  v.  Kelly  (88  N.  Y.  421)  it  is  said  by 
Judge  Earl  :  "  Under  the  statute  a  creditor  assailing  a  trans- 
fer of  property  as  fraudulent  may  succeed  by  simply  showing 
a  fraudulent  intent  on  the  part  of  the  vendor,  or  such  intent 
on  the  part  of  the  vendee.  If,  however,  the  vendee  shows 
that  he  paid  a  valuable  consideration  for  the  property  trans- 
ferred to  him,  then  proof  of  the  fraudulent  intent  of  the  ven- 
dor only  is  not  sufficient ;  then  there  must  lie  proof,  also,  of  a 
fraudulent  intent  on  the  part  of  the  vendee,  or  that  he  had 
notice  of  the  vendor's  fraudulent  intent."  It  was,  therefore, 
sufficient  to  render  the  sale  void  as  to  the  defendant  who  rep- 
resented an  attaching  creditor,  that  the  plaintiffs  had  notice  or 
knowledge  of  their  vendor's  fraudulent  intent,  even  though 
they  may  not  have  participated  therein. 
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If  it  be  assumed,  however,  that  the  construction  I  have 
given  to  the  charge  of  the  learned  judge  is  too  broad,  though 
I  think  it  is  one  that  may  have  been  readily  entertained  by  the 
jury,  knowledge  by  the  plaintiffs  that  the  effect  of  the  sale  was 
to  deprive  Hapgood's  creditors  of  the  means  of  collecting 
their  debts  was  certainly  evidence  of  fraud  on  the  plaintiffs' 
part  if  it  did  not  constitute  fraud  itself.  While  fraud  is  not 
t)  be  presumed,  but  must  be  proved,  it  is  rarely  susceptible  of 
direct  proof  and  may  be  inferred  from  facts  and  circumstances 
which  warrant  the  conclusion.  "  There  can  be  no  doubt  that 
it  is  legitimate  for  the  jury  in  such  cases  to  consider  whether 
the  vendee  had  knowledge  of  facts  pointing  to  a  fraudulent 
intent  or  calculated  to  awaken  suspicion,  and  that  actual 
notice  of  a  fraudulent  intent  on  the  part  of  the  vendor  need 
not  be  established  by  direct  proof.  The  fact  of  notice  of 
knowledge  may  be  inferred  from  circumstances."  {Parker  v. 
Connor^  93  N.  Y.  124.)  The  presumption  is  that  a  man 
intends  the  natural  consequences  of  his  act.  If  the  effect  of 
the  sale  by  the  plaintiffs'  vendor  was  to  deprive  his  creditors 
of  the  means  of  collecting  their  debts  it  might  be  presumed 
in  the  absence  of  other  motive  or  inducement  that  his  inten- 
tion was  to  accomplish  that  object,  and  if  the  plaintiffs  had 
knowledge  that  this  was  to  be  the  result  it  was  for  the  jury  to 
say  whether  such  knowledge  did  not  give  them  notice  that 
Hapgood's  intent  was  fraudulent. 

There  are  other  portions  of  the  charge  which  are  subject  to 
criticism,  but  as  the  judgment  must  be  reversed  for  the  error 
pointed  out,  it  is  unnecessary  to  discuss  them. 

The  judgment  should  be  reversed  and  new  trial  granted, 
costs  to  abide  the  event. 

Parker,  Ch.  J.,  O'Brien,  Bartlett,  Martin,  Vann  and 
Werner,  JJ.,  concur. 

Judgment  reversed,  etc. 

10 
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Hannah  Lahey,  Appellant,  v.  Margaret  Lahey,  Respond- 
ent, Interpleaded  by  the  Supreme  Council  of  the  Catho- 
lic Mutual  Benefit  Association^  Defendant. 

Insurance  —  Mutual  Benefit  Association  —  When  Equity  Will 
Regard  Change  of  Beneficiary  as  Haying  Been  Effected, 
Although  Attempted  Change  Was  Imperfect.  A  member  of  a 
mutual  benefit  association  which  has  issued  a  certificate  entitling  him  to 
purticipate  in  its  beneficiary  fund,  in  which  his  wife  was  designated  as 
the  beneficiary,  is  not  deprived  of  his  right  to  subsequently  procure  a  cer- 
tificate to  be  issued  to  another  beneficiary,  by  the  fact  that  his  wife,  who 
had  obtained  possession  of  it,  wrongfully  withholds  the  certificate,  when 
he  complies  with  all  the  formalities  prescribed  by  the  constitution  and 
by-laws  for  making  the  change,  except  that  of  surrendering  the  original 
certificate,  from  which  he  is  prevented  by  her  refusal  to  deliver  it  to  him. 
The  fact  that  the  constitution  and  by-laws  make  no  provision  for  such  a 
case  does  not  render  the  company  powerless  to  issue  the  subsequent  cer- 
tificate, and,  although  the  attempted  change  may  be  imperfect,  equity 
will  aid  the  subsequent  beneficiary  and  regard  that  as  done  which  ought 
to  have  been  done. 

Lahey  v.  LaJiey,  66  App.  Div.  623,  affirmed. 

(Argued  March  3,  1903;  decided  March  17,  1908.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
December  9,  1901,  affirming  a  judgment  in  favor  of  defend- 
ant entered  upon  a  decision  of  the  court  on  trial  at  Special 
Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Daniel  Y.  Murphy  and  William  L.  JRumsey  for  appel- 
lant. The  constitution  and  by-laws  of  the  C.  M.  B.  A.,  in 
connection  with  the  application  and  certificate,  constitute  the 
insurahce  agreement  by  which  the  rights  of  the  parties  must 
he  fixed.  (Sabin  v.  Phinney,  134  N.  Y.  423 ;  Kimball  v. 
Lester,  43  App.  Div.  28  ;  Collins  v.  Collins,  30  App.  Div. 
341 ;  Fink  v.  D.,  Z.  <fe  W.  M.  A.  Society,  171  N.  Y.  616 ; 
Eagan  v.  Eagan,  5S  App.  Div.  253.)    The  insured  failed  to 
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comply  with  the  constitution,  by-laws  and  regulations  of  the 
order  governing  a  change  of  beneficiary,  and  there  has  been 
no  waiver  by  the  order  of  his  non-compliance.  (Fink  v. 
Fink%  171  N.  Y.  624 ;  Thomas  v.  Thomas,  131  N.  Y.  205 ; 
Gladding  v.  Gladding,  29  N.  Y.  S.  K.  485.)  A  court  of 
equity  will  not  enforce  an  attempt  to  change  a  beneficiary 
which  is  subsequently  abandoned  by  the  insured,  and  when 
the  evidence  shows  that  the  member's  intention  to  change  was 
not  continuous  to  the  time  of  his  death.  (Coyne  v.  Bowe,  23 
App.  Div.  261.) 

P.  F.  King  for  respondent.  In  the  absence  of  a  by-law  or 
rule  prescribing  a  method  for  the  exercise  of  the  right  to 
designate  a  beneficiary  and  to  change  the  same  without  the 
consent  of  the  payees  or  beneficiaries  named,  any  method 
adopted  by  the  member  to  accomplish  that  purpose  is  a  legal 
and  valid  exercise  of  that  right  if  it  6hows  with  reasonable  cer- 
tainty the  intent  and  desire  of  the  member.  The  right  to  make 
a  change  in  the  designation  of  beneficiary  without  the  consent 
of  the  beneficiary  is  a  legal  right  given  to  each  member  by 
law.  (L.  1892,  ch.  690,  §  238 ;  Collins  v.  Collins,  30  App. 
Div.  343.)  In  so  far  as  the  insured  had  the  power  to  comply 
with  the  constitution,  by-laws  and  regulations  of  the  order 
governing  a  change  of  beneficiary,  he  did  comply  with  them 
and  a  further  compliance  with  said  by-laws  was  prevented  by 
the  fraud  of  the  plaintiff.  (Wilson  v.  Brice,  43  App.  Div. 
494;  Supreme  Council  v.  Jory,  26  L.  R.  A.  733;  A.  O.  U. 
W.  v.  Noul,  15  L.  R.  A.  350 ;  149  Mass.  512 ;  3  Am.  &  Eng. 
Ency.  of  Law  [2d  ed.],  998,  999;  Supreme  Conclave  v. 
CappeUa,  41  Fed.  Rep.  1 ;  Bailey  v.  Bailey,  45  Hun,  278 ; 
90  Mich.  37.)  The  insured  not  only  attempted  to,  but  actu- 
ally did,  change  the  designation  of  a  beneficiary,  and  he  did 
not  abandon  his  effort  while  the  change  was  in  process  of 
being  effected.  (Williams  v.  Williams,  142  N.  Y.  159; 
Cavne  v.  Larhin,  131  N.  Y.  302.) 

Mabtin,  J.     The  Catholic  Mutual  Benefit  Association  is  a 
domestic    co-operative    insurance   company.      Prior   to   the 
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seventh  of  February,  1884,  William  Lahey  became  a  member 
of  a  branch  of  the  association  located  at  Niagara  Falls,  which 
issued  to  him  a  beneficiary  certificate  entitling  him  to  partici- 
pate in  its  beneficiary  fund  to  the  amount  of  two  thousand 
dollars.  The  plaintiff,  his  wife,  was  designated  as  payee  or 
beneficiary  therein.  During  his  life  he  or  his  wife  complied 
with  all  the  laws  and  regulations  of  the  association,  and  at  the 
time  of  his  death,  which  occurred  December  1,  1899,  he  was 
a  member  in  good  standing. 

In  June,  1898,  the  plaintiff  separated  from  her  husband 
and  refused  to  live  with  him.  When  she  left  him  she  took 
with  her  the  certificate  of  insurance,  and  retained  it  until  the 
month  of  November,  1899.  A  considerable  time  after  their 
separation,  her  husband  became  ill  and  went  to  live  with  his 
mother.  He  promised  her  if  she  would  take  care  of  him  he 
would  reimburse  her  by  changing  the  policy  for  her  benefit. 
She  took  care  of  him  until  the  twelfth  of  November,  1899. 
During  that  time  he  was  afflicted  with  an  illness  which 
ultimately  resulted  in  his  death. 

In  September,  1899,  the  local  lodge  or  association  learning 
of  his  condition  appointed  a  committee  to  look  after  him, 
sent  a  doctor,  and  left  money  to  procure  such  articles  as  were 
necessary  during  his  illness.  On  the  thirtieth  of  October  he 
made  and  executed  the  following  instrument:  "I,  William 
Lahey,  hereby  certify  that  I  am  a  member  in  good  standing 
of  Branch  2,  C.  M.  B.  A.,  located  at  Niagara  Falls;  was 
initiated  therein  on  the  14th  day  of  November,  1877,  that 
the  beneficiary  certificate  heretofore  issued  to  me  by  said 
Association,  which  was  payable  to  my  wife,  and  no  (now) 
revoke  my  former  payment  and  want  it  payable ;  $1,000.00 
payable  to  my  wife,  Hannah  Leahey  ;  $500.00  payable  to  my 
mother,  Margaret  Leahey ;  $500.00  payable  to  Ignatz  Reiss, 
Treas.  of  Branch  2,  C.  M.  B.  A.,  for  to  pay  doctor  and  funeral 
expenses,  and  the  balance  that  is  left  to  be  turned  over  to  my 
mother,  Margaret  Leahey.  Dated  Niagara  Falls  this  30th 
day  of  October,  1899.  William  Leahey.  Witness,  John  J. 
Daw,  Recording  Secretary  Branch  No.  2.     (Branch  Seal.) " 
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By  this  instrument  he  songht  to  change  the  beneficiary  in  said 
certificate,  making  his  wife  a  beneficiary  to  the  extent  of 
$1,000  ;  his  mother,  $500 ;  and  Ignatius  Reiss,  treasurer  of 
Branch  No.  2,  in  the  sum  of  $500  to  pay  his  doctor's  bills  and 
funeral  expenses,  and  any  sum  remaining  to  be  turned  over  to 
his  mother.  This  paper  was  attested  by  the  recording  secre- 
tary of  that  branch,  its  seal  was  affixed  pursuant  to  the  con- 
stitution and  by  laws,  it  was  delivered  to  Edward  Ryan,  the 
grand  secretary,  and  by  him  delivered  to,  received  by  and  filed 
in  the  office  of  Joseph  Cameron,  the  supreme  recorder,  with 
a  request  that  a  new  beneficiary  certificate  in  compliance  with 
such  paper  should  be  issued.  The  association  failed  and 
neglected  to  issue  such  certificate,  delaying  the  same  upon  the 
ground  that  the  original  certificate  should  be  surrendered  with 
the  application  for  the  change. 

William  Lahey  thereupon  demanded  the  certificate  of  the 
plaintiff,  who  refused  to  surrender  it,  but  withheld  the  same 
and  prevented  him  from  having  or  obtaining  possession 
thereof,  of  which  fact  the  secretary  and  supreme  recorder  had 
due  notice,  and,  therefore,  that  he  was  unable  to  surrender  it. 
The  association  thereupon  notified  him  that  it  was  powerless 
to  issue  a  new  certificate  while  the  original  was  outstanding 
and  not  lost  or  destroyed  ;  that  the  by-laws  and  constitution 
of  the  association  provided  no  method  by  which  a  beneficiary 
in  a  certificate  could  be  changed  where  the  original  certificate 
was  wrongfully  withheld  by  the  original  beneficiary,  and  on 
that  account  he  was  unable  to  procure  the  possession  thereof. 
The  application  of  October  thirtieth  was  made  and  delivered 
for  the  purpose  and  with  the  intention  of  changing  the  bene- 
ficiary in  the  original  certificate ;  the  member  did  all  he  was 
able,  under  the  circumstances,  to  effectuate  that  purpose,  and 
such  new  designation  remained  and  was  in  full  force  and  effect 
at  the  death  of  said  Lahey. 

On  the  twelfth  of  November  the  plaintiff,  against  the  pro- 
test of  the  defendant,  induced  her  husband  to  go  with  her  to 
her  home  in  the  city  of  Buffalo,  where  he  remained  until  his 
death.     On  the  twenty -seventh  of  November,  1899,  he  made 
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an  affidavit  prepared  by  the  plaintiffs  attorney,  in  which  he 
denied  that  lie  made  or  intended  to  make  any  change  of  his 
beneficiary,  and  stated  that  his  mind  for  some  weeks  was 
defective.  He  also  stated  to  certain  persons  while  staying 
with  the  plaintiff  that  he  had  not  changed  the  beneficiary  in 
said  certificate  and  wanted  his  wife  to  have  the  benefit 
thereof.  After  his  death,  due  proofs  were  furnished  the 
association.  The  plaintiff  claimed  the  whole  of  the  fund  by 
virtue  of  the  original  certificate  issued  to  her  husband,  and  the 
defendant  Margaret  Lahey  made  claim  for  her  interest  in 
said  fund  and  for  the  interest  of  Ignatius  Keiss  under  such 
second  designation.  The  plaintiff  then  brought  this  action 
against  the  association  to  recover  two  thousand  dollars  on  the 
certificate,  and  in  March,  1900,  the  association  obtained  an 
order  of  interpleader,  paid  one  thousand  dollars  to  the  plain- 
tiff, and  paid  the  remaining  one  thousand  dollars  into  court  to 
await  the  result  of  this  action  between  the  plaintiff  and  the 
defendant  Margaret  Lahey.  The  foregoing  is  a  brief  synopsis 
of  the  facts  as  found  by  the  trial  judge. 

Upon  these  facts  the  court,  as  conclusions  of  law,  held  that 
William  Lahey  changed  the  beneficiaries  in  said  insurance  as 
provided  in  the  instrument  of  October  thirtieth,  so  that  one 
thousand  dollars  thereof  was  payable  to  the  plaintiff;  five 
hundred  dollars  to  Margaret  Lahey,  and  five  hundred  dollars 
to  Ignatius  Reiss  to  pay  expenses,  and  the  balance  to  be 
turned  over  to  his  mother ;  that  he  did  all  the  acts  which  were 
necessary  under  the  law  to  effectuate  such  purpose,  and  that 
the  defendant  was  entitled  to  a  judgment  providing  that  five 
hundred  dollars  should  be  paid  to  her,  and  five  hundred 
dollars  to  Keiss  to  be  disposed  of  in  the  manner  stated. 
This  judgment  was  unanimously  affirmed  by  the  Appellate 
Division. 

The  Insurance  Law  relating  to  fraternal  beneficiary  socie- 
ties, orders  or  associations  provides:  "Membership  in  any 
such  society,  order  or  association  shall  give  to  the  member  the 
right  at  any  time,  upon  the  consent  of  such  society,  order  or 
association,  in  the  manner  and  form  prescribed  by  its  by-laws, 


1908.]  Lahey  v.  Lahey.  151 

N.  Y.  Rep.]         Opinion  of  the  Court,  per  Martin,  J. 

to  make  a  change  in  its  payee  or  payees,  beneficiary  or  bene- 
ficiaries, without  requiring  the  consent  of  such  payees  or 
beneficiaries;'  (L.  1892,  ch.  690,  §  238.)  The  by-laws  of  the 
Catholic  Mutual  Benefit  Association,  in  force  from  1887  to 
October,  1900,  provide :  "  A  member  may  at  any  time  change, 
alter  or  amend  the  designation  of  person  or  persons  to  whom 
the  beneficiary  named  in  his  certificate  is  payable,  by  surren- 
dering said  certificate,  after  having  filled  or  caused  to  be  tilled, 
the  blank  which  shall  be  provided  for  that  purpose  on  the 
back  of  the  same,  providing  for  a  new  designation,  and  attach 
his  signature  to  it.  The  Secretary  of  his  Branch  shall  attach 
his  signature  to  it  as  witness,  and  the  Seal  of  his  Branch,  and 
forward  it  to  the  Grand  Secretary,  if  in  his  immediate  juris- 
diction. Upon  the  receipt  of  the  same  by  the  Supreme 
Recorder,  he  shall  issue  a  new  certificate  in  accordance  with 
such  change  of  designation."  "  A  member  whose  certificate 
has  been  lost  or  destroyed  may  have  a  new  certificate  issued 
to  him  by  filing  an  affidavit  with  the  Supreme  Recorder  that 
the  beneficiary  certificate  heretofore  issued  to  him  has  been 
lost  or  destroyed,  and  that  he  applies  for  a  duplicate  of  the 
same ;  the  price  to  be  charged  for  such  new  certificate  to  be 
fixed  by  the  Supreme  Trustees." 

The  proof  disclosed  that  there  was  in  the  constitution  or 
by-laws  of  the  association  nothing  relating  to  the  issuing  of  a 
certificate  where  it  had  been  withheld,  and  that  there  were  no 
other  provisions  relating  to  the  subject  of  changing  designa- 
tions on  certificates  lost  or  withheld.  The  officers  of  the  asso- 
ciation refused  to  make  the  change  requested,  upon  the  ground 
that  before  such  change  could  be  made  the  certificate  must  be 
surrendered,  and  they  refused  to  issue  a  new  certificate  for 
the  reason  that  there  was  no  provision,  either  by  statute  or 
by-law,  by  which  they  were  authorized  to  do  so  unless  the 
original  certificate  was  lost  or  destroyed.  The  dues  of  the 
assured  were  paid  by  the  plaintiff  for  the  last  nine  or  ten 
years  of  Lahey's  life.  Indeed,  there  is  proof  tending  to  show 
that  he,  as  well  as  his  mother  and  other  members  of  his 
family,  was  surprised  when  they  found  that  the  insurance  had 
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been  kept  alive  by  payments  made  by  her.  In  determining 
the  rights  of  the  parties  in  this  case,  the  statute,  the  constitu- 
tion and  by-laws  of  the  association,  with  the  policy  or  cer- 
tificate, taken  together,  constitute  the  contract  between  them 
and  the  standard  by  which  their  rights  and  liabilities  are  to  be 
determined.  (Matter  of  F.  R.  F  L.  Asm.,  131  N.  Y.  354, 
369  ;  People  ex  rel.  Attorney- General  v.  Z.  cfe  H.  Asm.,  150 
K  Y.  94,  108.) 

This  court  lias  recently  held  that  a  member  of  such  an  asso- 
ciation, who  has  the  absolute  power  to  change  the  beneficiary 
designated  in  his  certificate  by  complying  with  a  by-law  which 
is  exclusive  upon  the  subject,  and  provides  that  a  new  certifi- 
cate shall  be  issued  if  a  member  asks  for  one,  but  upon  condi- 
tion that  he  pay  the  sum  of  twenty-five  cents,  can  appoint 
another  beneficiary  only  by  a  strict  compliance  with  such 
by-law.  In  that  case  Judge  Vann  said  :  "  The  change  of  the 
beneficiary  is  an  important  matter,  for  it  transfers  the  right  to 
receive  the  death  benefit,  amounting  in  this  case  to  $1,000, 
from  one  person  to  another.  The  right  of  the  member  to 
make  the  change  is  absolute,  and  the  beneficiary  can  neither 
prevent  it  by  objecting,  nor  promote  it  by  consenting.  Obvi- 
ously such  a  transaction  requires  some  formalities  for  the  pro- 
tection of  the  company,  the  member  and  the  beneficiary. 
The  formalities  required  by  the  association  before  us,  through 
its  by-laws,  were  very  simple,  but  unless  they  were  substan- 
tially complied  with,  the  change  could  not  be  made.  Mere 
intention  to  make  a  change  is  not  enough,  for  the  acts  pre- 
scribed to  carry  the  intention  into  effect  are  forms  imposed 
upon  the  execution  of  a  power,  and  they  must  be  observed  or 
the  change  cannot  be  effected."  {Fink  v.  Fink,  171  N.  Y. 
616,  622.)  In  that  case  the  certificate  holder  died  before  a 
request  for  a  change  reached  the  company,  it  having  been  sent 
by  mail,  and  the  court  held  that  there  was  no  change  in  the 
beneficiary. 

In  Luhr%  r.  Luhrs  (123  N.  Y.  367),  where  a  similar  ques- 
tion arose,  the  facts  were  essentially  different  from  the  case 
at  bar,   as  in  that  case    the    certificate    was    surrendered, 
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with  directions  that  a  new  certificate  should  be  issued  to  the 
substituted  beneficiary.  It  was  mailed  to  the  lodge,  but  the 
certificate  holder  died  before  the  change  was  made  or  the  cer- 
tificate reached  the  home  office.  In  that  case  it  was  held  that 
the  old  certificate  was  to  be  regarded  as  canceled  when  sur- 
rendered to  the  lodge,  and  that  the  death  of  the  member  did 
not  operate  to  prevent  the  consummation  of  the  surrender  or 
the  issuing  of  a  new  certificate.  In  this  case,  however,  there 
was  never  any  surrender  of  the  certificate,  so  that  if  it  is  to  be 
determined  strictly  according  to  the  provisions  of  the  contract 
between  the  parties,  there  never  was  any  legal  change  of 
beneficiary.  Therefore,  the  plaintiff  was  entitled  to  recover 
the  full  amount  of  the  certificate  unless  the  respondent  can 
sustain  her  rights  upon  some  other  or  different  ground.  She, 
however,  contends  that  the  right  to  change  the  beneficiary  in 
a  certificate,  like  every  other  valuable  right,  may  be  sold  or 
transferred,  and  when  transferred  for  a  valuable  considera- 
tion the  insured  loses  the  right  to  transfer  it  to  others.  (Citing 
Webster  v.  Welch,  57  App.  Div.  561  ;  Sinith  v.  National  B. 
Sotfy,  123  N.  Y.  87 ;  Conselyea  v.  Supreme  Council,  3  App. 
Div.  484 ;  affirmed,  without  opinion,  157  N.  Y.  719.)  In  those 
cases  it  was  held  that  the  statute  which  gives  to  a  member  the 
right  to  make  a  change  in  the  beneficiary  without  the  consent 
of  the  latter,  applies  only  when  the  original  designation  is  in 
the  nature  of  an  inchoate  or  an  unexecuted  gift,  and  does  not 
prevent  a  contract  between  the  member  and  his  beneficiary 
by  which  a  vested  right  passes  to  the  latter,  and  in  such  case, 
without  his  consent,  the  beneficiary  may  not  be  changed. 

The  cases  cited  are  clearly  distinguishable  from  the  case  at 
bar  in  that  in  the  former  the  beneficiary  became  such  for  a 
valuable  consideration  and  the  association  issued  a  certificate 
to  such  beneficiary,  while  in  this  case,  although  the  court  has 
found  that  the  mother  paid  a  valuable  consideration  for  a 
transfer  of  the  certificate  or  a  portion  of  its  benefits,  still  no 
certificate  was  ever  issued  to  her,  nor  was  the  certificate  which 
was  issued  and  made  payable  to  the  plaintiff  ever  canceled,  so 
that  she  ceased  to  be  a  beneficiary  under  it.     Besides,  the 
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assured  before  his  death  made  an  affidavit  to  the  effect  that 
he  was  a  member  of  the  association  ;  that  his  wife  was  desig- 
nated as  the  beneficiary  in  the  original  certificate  ;  that  he  had 
never  to  his  knowledge  made  a  request  for  any  change  of 
beneficiary,  and  never  knowingly  signed  any  application  for 
such  change ;  that  members  of  the  association  and  some  of 
his  relatives  tried  to  persuade  him  to  change,  but  that  he 
always  declined  to  do  so,  and  that  it  was  his  desire  that  the 
policy  should  stand  and  be  payable  to  his  wife.  There  was 
also  proof  that  he  repeatedly  declared  he  had  no  desire  to 
change  the  beneficiary,  but  was  desirous  that  his  wife  should 
have  the  benefit  under  his  certificate. 

Although  under  the  proof  in  the  record  the  trial  court 
might  very  well  have  found  in  favor  of  the  plaintiff,  yet  it 
having  found  for  the  defendant  and  its  decision  having  been 
unanimously  affirmed  by  the  Appellate  Division,  we  are  con- 
cluded as  to  the  facts  or  the  sufficiency  of  the  evidence,  and 
have  no  jurisdiction  to  review  the  question  whether  the 
decision  of  the  court  below  was  sustained  by  the  weight  of 
evidence,  or  whether  there  was  any  evidence  whatever  to  sus- 
tain it.  Thus  the  question  arises  whether,  under  the  facts  as 
found,  the  court  was  authorized  to  change  the  beneficiary  or 
to  award  to  the  defendant  a  portion  of  the  fund  in  the  hands 
of  the  court.  In  other  words,  assuming  as  we  must  that  the 
plaintiff  withheld  the  certificate  after  the  assured  had  requested 
its  surrender,  did  that  enable  him  to  change  his  beneficiary 
without  its  surrender  and  to  effect  an  actual  change  in  a  man- 
ner not  provided  for  by  the  by-laws  of  the  association  ?  If 
the  question  had  arisen  between  the  defendant  and  the  associa- 
tion, it  is  quite  possible  that  6he  could  not  have  recovered. 
But  that  is  not  this  case.  Here  the  question  of  the  liability  of 
the  association  to  the  defendant  is  riot  involved.  It  has  dis- 
charged its  liability  upon  the  certificate  by  payment  into  court, 
so  that  the  question  involved  in  this  case  arises  between  two 
alleged  beneficiaries,  and  the  point  presented  is  whether  the 
non-surrender  of  the  certificate  was  a  bar  and  prevented  the 
defendant  from  recovering  in  equity,  in  view  of  the  fact  that 
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the  plaintiff  refused  to  surrender  the  certificate  upon  her  hus- 
band's demand  and  thus  prevented  a  change  in  the  manner 
required  by  the  by-laws  of  the  association. 
-  As  this  precise  question  may  not  have  been  settled  by  any 
previous  decision  of  this  court,  in  proceeding  with  the  discus- 
sion it  is  deemed  proper  to  here  consider  some  of  the  authori- 
ties bearing  upon  this  phase  of  the  case.  In  Supreme  Con- 
clave, Royal  Adelphia  v.  CappeUa  (41  Fed.  Rep.  1)  it  was  held 
that  the  general  rule  that  the  insured  is  bound  to  make  such 
change  of  beneficiary  in  the  manner  pointed  out  by  the 
policy  and  by-laws  of  the  association,  is  subject  to  three 
exceptions :  1.  If  the  society  has  waived  a  strict  compliance 
with  its  own  rules,  and,  in  pursuance  of  a  request  of  the 
insured  to  change  his  beneficiary,  has  issued  a  new  certificate, 
the  original  beneficiary  will  not  be  heard  to  complain  that  the 
course  indicated  by  the  regulations  was  not  pursued.  2.  That 
if  it  be  beyond  the  power  of  the  insured  to  comply  literally 
with  the  regulations,  a  court  of  equity  will  treat  the  change 
as  having  been  legally  made.  3.  If  the  insured  has  pursued 
the  course  pointed  out  by  the  laws  of  the  association,  and  has 
done  all  in  his  power  to  change  the  beneficiary,  but,  before 
the  new  certificate  is  actually  issued,  he  dies,  a  court  of  equity 
will  treat  such  certificate  as  having  been  issued.     The  doctrine 

I  of  that  case  was  followed  in  McLaughlin  v.  McLaughlin 

!  (37  Pac.  Rep.  865),  and  the  same  exceptions  are  stated  in  2 

!  May  on  Insurance  (§  399-0). 

In  Marsh  v.  American  Legion  of  Honor  (149  Mass.  512), 
where  a  member  of  a  benoficiary  association  took  all  the 
necessary  steps,  so  far  as  lie  was  able,  to  designate  his  mother 
as  his  beneficiary,  instead  of  his  wife,  and  the  association  was 
ready  to  make  the  change,  but  in  consequence  of  his  wife's 
acting  in  collusion  with  a  subordinate  officer  of  the  association, 

I  the  change  of  designation  was  not  formally  effected  before 

his  death,  it  was  held  that  the  mother  was  entitled  to  the 
fund. 

In  Wilson  v.  Bryce  (43  App.  Div.  491,  494)  Hatch,  J.,  in 
discussing  this  question,  said  :  "  If  it  had  appeared  that  the  cer- 
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tificate  was  lost,  or  that  the  insured  was  unable  to  obtain  poe 
session  of  it,  or  that  its  possession  was  forcibly  or  fraudulently 
withheld  from  him.  and  he  had  made  his  application  to  the 
legion  for  the  issuance  of  a  new  certificate  or  a  change  of 
beneficiaries,  then  we  would  have  a  case  similar  to  that  of 
Grand  Lodge  v.  Child  (70  Mich.  163),  and  under  such  or 
similar  conditions  equity  might  lay  hold  of  the  case  and  direct 
judgment  in  accordance  with  the  equities  of  the  parties." 

In  the  Child  case  it  was  held  that  the  law  never  requires 
impossibilities,  and  the  rule  of  a  benefit  association  which 
requires  a  certificate  of  insurance  to  be  surrendered  upon 
change  of  beneficiary,  to  the  end  that  it  might  be  indorsed 
upon  such  certificate,  can  only  be  construed  as  so  requiring 
it  when  the  certificate  is  in  existence  and  can  be  thus 
surrendered. 

In  Isgrigg  v.  Schooley  (125  Ind.  95)  S.  was  the  holder  of  a 
beneficiary  certificate  in  a  mutual  benefit  society.  The  by-laws 
of  the  order  provided  that  when  a  member  desired  to  change 
the  beneficiary  named  in  the  certificate,  he  must,  among  other 
things,  surrender  the  old  certificate.  The  beneficiary  origi- 
nally named  had  been  the  wife  of  the  deceased.  She  abandoned 
him,  however,  and  refused  to  live  with  him,  and  without  his 
consent  took  the  certificate  away  with  her.  Upon  a  demand 
for  its  return,  she  stated  that  it  was  lost.  The  deceased  being 
desirous  of  changing  the  beneficiary,  complied  with  all  the 
requirements  of  the  by-laws  in  respect  thereto,  save  the  sur- 
render of  the  old  certificate,  assigning  its  alleged  loss  for 
his  failure  to  do  so.  It  was  charged  that  the  officers  of  the 
subordinate  lodge  conspired  with  the  wife  to  prevent  the 
change,  and  refused  to  certify  said  application,  and  no  new 
certificate  was  issued.  In  that  case  it  was  held  that  the 
acts  of  the  decedent  constituted  an  equitable  change  of  bene- 
ficiary, and  that  the  person  in  whose  favor  the  decedent 
desired  a  new  certificate  to  issue  was  entitled  to  the  fund ; 
that  the  beneficiary  in  such  a  certificate  of  insurance  does  not, 
during  the  life  of  the  member,  have  an  indefeasible  right  in 
the  contract  or  fund,  but  has  an  interest  which  can  only  be 
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defeated  by  a  change  effected  in  the  manner  provided  by  the 
by-laws,  but  that  there  are  exceptions  to  this  general  doctrine, 
and  that  equity  will  aid  imperfect  changes  of  beneticiaries, 
and  consider  that  done  which  ought  to  have  been  done,  as  it 
never  requires  impossibilities.  The  same  principle  is  stated 
in  Kepler  v.  Supreme  Lodge,  Knights  of  Honor  (45  Hun,  274, 
278).     (See,  also,  Martin  v.  Stubbings,  126  111.  387.) 

In  NaUy  v.  Natty  (74  Ga.  669)  an  unmarried  man  took  out 
a  policy  of  insurance  on  his  life,  one  condition  of  which  was 
that  the  policy  was  issued  and  accepted  upon  the  express  con- 
dition that  the  assured  might,  with  the  consent  of  the  company, 
at  any  time  assign  it,  or,  before  assignment,  change  the  bene- 
ficiaries, or  make  any  other  change.  The  person  named  as 
the  beneficiary  was  the  sister  of  the  assured,  and  to  her  he 
delivered  the  policy,  and  paid  the  premiums  to  that  time. 
Subsequently  he  married,  and,  as  an  inducement  thereto,  he 
agreed  that  if  the  woman  would  marry  him,  she  should  be 
made  the  beneficiary  of  the  policy.  After  the  marriage,  and 
when  the  next  semi-annual  premium  fell  due,  the  assured  paid 
it,  on  condition  that  the  beneficiary  should  be  changed  from 
his  sister  to  his  wife.  The  sister  had  the  policy  and  would 
not  give  it  up.  The  agent  was  uncertain  whether  the  change 
could  be  made  without  the  policy,  but  promised  to  notify  the 
company  and  have  the  change  made  if  possible.  The  officers 
agreed  to  attend  to  the  matter  but  overlooked  it.  After  the 
death  of  the  assured,  the  company  filed  a  bill  to  require  the 
wife  and  sister  to  interplead  and  have  the  question  determined 
as  to  who  was  entitled  to  the  money.  It  was  held  that  the 
gift  to  the  sister  was  not  perfected,  so  as  to  be  absolute  and 
irrevocable,  and  the  assured  had  the  right  to  change  the  bene- 
ficiary of  the  policy,  and  whether  such  change  was  to  be 
effected  by  parol  or  in  writing  was  a  matter  entirely  between 
the  assured  and  the  company. 

In  Wilcox  v.  Equitable  Life  Assur.  Society  (173  N.  Y. 
50),  where  a  policy  of  life  insurance  contained  a  clause  that 
if,  after  the  payment  of  the  premiums  for  three  years,  the 
policy  should  become  void  in  consequence  of  a  default  in  the 
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payment  of  subsequent  premiums,  the  company  would  issue, 
in  lien  of  such  policy,  a  new  paid-up  policy  for  a  certain  pro- 
portion of  the  original  amount  assured,  "  provided  that  the 
said  policy  shall  be  surrendered  duly  receipted  within  six 
months  of  the  date  of  default  in  payment  of  premium  on  said 
policy,"  it  was  held  that  the  insured,  who  defaulted  in  the 
payment  of  premiums  after  seven  annual  premiums  had  been 
paid,  and  from  whom  the  policy  had  been  stolen,  might  main- 
tain an  equitable  action  for  a  decree  directing  the  company  to 
issue  a  new  paid-up  policy  upon  proof  that  the  policy  was 
stolen  without  his  fault. 

We  are  of  the  opinion  that  the  principle  of  these  cases 
should  be  followed  ;  that  under  the  findings  of  fact  which  are 
conclusive  upon  us  it  should  be  held  that  the  plaintiff  wrong- 
fully retained  the  certificate  from  the  possession  of  her  hus- 
band, and  that  by  reason  thereof  a  proper  transfer  was  pre- 
vented ;  that  she  should  not  be  permitted  to  profit  by  her  own 
wrong,  but  that  although  the  attempted  change  of  beneficiary 
was  imperfect,  equity  should  aid  the  defendant  and  consider 
that  as  done  which  ought  to  have  been  done. 

It  follows  that  the  judgment  appealed  from  should  be 
affirmed,  with  costs. 

Parker,  Ch.  J.,  Bartlett,  Cullen  and  Werner,  J  J .,  con- 
cur ;  Gray,  J.,  absent ;  O'Brien,  J.,  not  voting. 

Judgment  affirmed. 


Ellen  B.  Cudlip,  Respondent,  v.  New  York  Evening  Jour- 
nal Publishing  Company,  Appellant. 

Evidence  —  When  it  Cannot  Be  Regarded  as  Harmless — Suf- 
ficiency of  Objection.  Where  the  only  issue  before  the  jury  in  an 
action  for  libel  is  that  of  damages,  and  where  it  is  instructed  not  only  to 
give  full  indemnity  to  tho  plaintiff  for  the  injury  to  her  reputation,  but 
that  it  also  has  power  in  its  discretion  to  award  exemplary  damages,  an 
affidavit  containing  a  variety  of  facts  and  circumstances  tending  to  show 
that  the  plaintiff  was  not  only  innocent  of  the  crime  charged  by  the 
defendant,  but  that  it  was,  in  fact,  committed  by  another,  received  in 
evidence  against  the  objection  that  it  was  immaterial  and  irrelevant  and 
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that  the  affiant  should  be  produced  in  court  for  cross-examination,  can- 
not be  regarded  as  harmless,  since  its  tendency  was  to  arouse  the  preju- 
dices or  sympathies  of  the  jury,  and  the  objection  being  equivalent  to  a 
specific  objection  that  the  paper  was  incompetent,  its  reception  constitutes 
reversible  error. 

Oudlip  v.  N.  Y.  Eve.  Journal  Pub.  Co.,  70  App.  Div.  617.  reversed. 

(Argued  March  2,  1903;  decided  March  17,  1908.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  April 
5,  1902,  affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  a  verdict  and  an  order  denying  a  motion  for  a  new  trial. 

This  was  an  action  for  libel.  The  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

B.  F.  Einstein  for  appellant.  The  trial  justice  erred  in 
admitting  in  evidence  the  affidavit  of  Marion  S.  Yerkes, 
verified  the  21st  day  of  June,  1899.  (Ives  v.  Ellis,  169  N. 
Y.  85.)  The  grounds  of  objection  were  well  stated.  It  was 
not  harmless  error  as  the  affidavit  was  strongly  calculated  to 
arouse  the  jury's  sympathy.  (Anderson  v.  Home,  etc.,  R. 
Co.,  54  N.  Y.  334.) 

Thomas  P.  Wickes,  James  IliUhouse  and  Woolsey  Carmalt 
for  respondent.  The  admission  in  evidence  of  the  Yerkes 
affidavit  affords  no  reason  for  disturbing  the  verdict.  (Bron- 
son  v.  Tuthill,  1  Abb.  Ct.  App.  Dec.  206.)  The  salient  fact 
in  this  affidavit,  that  plaintiff  was  perfectly  innocent  of  the 
theft  of  the  ring  in  question,  having  been  admitted  not  only 
by  the  pleadings  (for  there  was  no  justification),  but  by  defend- 
ant's counsel,  brings  the  case  within  the  settled  rule  that  error 
in  admitting  evidence  establishing  a  fact  previously  admitted 
by  the  pleadings  or  upon  the  record  is  harmless.  (Newcombe 
v.  Fox,  154  K  Y.  754 ;  1  App.  Div.  389 ;  Robert  v.  Good,  36 
N.  Y.  408;  Richards  v.  Millard,  56  N.  Y.  579;  Connor  v. 
Mayor,  etc.,  137  N.  Y.  545;  19  N.  Y.  Supp.  85;  Foote  v. 
Beecher,  78  N.  Y.  158 ;  Beaver  v.  Beaver,  137  N.  Y.  67.) 
On  the  trial  defendant  took  no  objection  that  the  contents  of 
this  affidavit  were  inadmissible  under  the  pleadings  because 
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not  within  the  issues.  Not  having  taken  that  objection,  the 
objection  was  waived.  (Niebuhr  v.  Schreyer,  135  N.  Y. 
615.)  Defendant  failed  on  the  trial  to  take  the  objection  — 
now  taken  for  the  first  time  to  reverse  the  judgment  —  that 
the  production  of  the  affidavit  was  not  for  any  legitimate  pur- 
pose. This  failure  —  apart  from  the  fanciful  character  of 
the  contention  —  should  be  regarded  as  a  waiver  of  the  sup- 
posed objection.  So,  too,  the  failure  of  defendant  to  dis- 
claim, at  the  time  when  this  affidavit  was  offered,  any  purpose 
of  contending  that  plaintiff  had  stolen  the  ring  which  she  was 
charged  with  stealing  should  be  regarded  as  fatal.  (Stafford 
v.  Morning  Journal  Assn.,  142  N.  Y.  598.)  On  the  assump- 
tion that  portions  of  this  affidavit  are  not  covered  by  the 
above  admission  by  pleading  or  record,  the  objection  to  the 
whole  affidavit  was  properly  overruled  as  objecting  to  too 
much.  Fairness  to  the  trial  judge  and  to  the  adversary  made 
it  the  duty  of  the  objecting  defendant's  counsel  to  make  the 
separation,  and,  not  having  so  done,  he  should  not  now  be 
allowed  to  upset  the  judgment  for  his  own  neglect,  NuUus 
commodum  capere  potest  de  injuria  sua  propria.  (People 
v.  Rose,  52  Hun,  37 ;  Day  v.  Roth,  18  N.  Y.  451 ;  Reaua 
v.  Holmes,  16  N.  Y.  201 ;  Wells  v.  Iliggins,  132  N.  Y. 
463 ;  Stokes  v.  Johnson,  57  N.  Y.  674 ;  Oaffney  v.  People, 
50  N.  Y.  424 ;  Sherlock  v.  German- American  Ins.  Co.,  162 
N.  Y.  656 ;  21  App.  Div.  18 ;  Dutchess  Compmiy  v.  Hard- 
ing,  49  N.  Y.  325.)  Defendant's  two  cases  (Ives  v.  Ellis, 
169  N.  Y.  85,  and  Anderson  v.  Rome,  etc.,'  R.  Co.,  54  N. 
Y.  334)  are  clearly  distinguishable,  lacking  the  vital  feature 
of  this  case  that  the  evidence  in  question  tended  to  establish 
a  fact  already  admitted  by  counsel  on  the  record  as  well  as 
by  the  pleadings. 

O'Brien,  J.  On  the  16th  day  of  February,  1898,  the 
defendant,  a  domestic  corporation,  printed  and  published  in 
the  New  York  Evening  Journal,  a  newspaper  published  in 
the  city  of  New  York,  an  article  of  and  concerning  the  plain- 
tiff, of  which  the  following  is  a  copy : 
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"Noted  Thief  Caught  in  Philadelphia. 

"  Ellen  Cudlip,  wanted  here  for  big  diamond  robbery,  Held 
for  Extradition. 

"  Ellen  Cudlip,  said  to  be  one  of  the  most  daring  woman 
diamond  thieves  in  the  country,  is  safe  at  last  under  lock  and 
key  in  Philadelphia,  where  she  is  held  to-day  to  await  the 
arrival  of  extradition  papers  from  this  State. 

"  The  police  of  this  city  have  been  hunting  for  the  woman 
for  the  past  six  months.  They  could  get  no  trace  of  her,  and 
had  no  idea  in  what  part  of  the  country  she  might  be  until 
they  were  notified  that  the  woman  was  arrested  yesterday 
afternoon  in  Philadelphia. 

u  The  woman  is  wanted  in  this  city  for  a  big  diamond  rob- 
bery. She  is  said  to  have  gotten  away  with  over  $6,000  in 
gems  a  short  time  ago.  The  police  at  headquarters  are 
extremely  reticent  about  the  matter,  but  say  that  the  capture 
is  an  important  one." 

The  only  basis  for  this  publication  was  a  proceeding  in  the 
Magistrate's  Court  in  Philadelphia,  in  which  the  plaintiff  was 
charged  with  having  stolen  a  ring  from  one  Marion  Yerkes, 
the  daughter  of  a  Mrs.  Morgan,  who,  it  seems,  kept  a  boarding 
house  in  the  city  of  New  York,  where  the  plaintiff  had  boarded 
some  time  prior  to  her  arrest  upon  this  charge.  It  was  claimed 
that  the  plaintiff  was  a  fugitive  from  justice,  and  she  was 
detained  upon  the  warrant  for  the  purpose  of  procuring  her 
extradition  to  the  jurisdiction  of  this  state.  The  proceeding 
resulted  in  the  plaintiff's  discharge  on  the  ground,  as  it  would 
seem,  that  there  was  not  sufficient  evidence  to  support  the 
charge  against  her.  If  the  article  complained  of  contained 
nothing  more  than  a  fair  report  of  a  judicial  proceeding, 
although  reflecting  somewhat  upon  the  plaintiff,  it  is  quite 
possible  that  the  defendant  could  justify  the  publication,  but 
it  is  scarcely  necessary  to  say  that  the  article  contained  very 
much  more  than  a  report  of  a  proceeding  in  the  Magistrate's 
Court,  and  was  upon  its  face  libelous.  The  defendant  did 
not,  in  its  answer,  attempt  to  justify  the  publication,  but  set 
up  certain  facts  in  mitigation  of  damages.  The  jury  rendered 
11 
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a  verdict  in  favor  of  the  plaintiff  for  fifteen  thousand  dollars, 
and  the  judgment  entered  upon  this  verdict  was  unanimously 
affirmed  upon  appeal,  and  the  defendant  has  appealed  to  this 
court  by  permission. 

There  was  really  no  issue  before  the  jury  except  the  dam- 
ages, and  this  appeal  presents  no  question  but  such  as  was 
raised  upon  the  trial  by  exception.  The  record  contains 
numerous  exceptions  taken  by  the  learned  counsel  for  the 
defendant  at  the  trial,  but  it  is  not  important  in  this  review 
to  consider  more  than  one  of  them.  Before  the  conclusion  of 
the  testimony  the  learned  counsel  for  the  plaintiff  produced 
and  put  in  evidence  an  affidavit  made  by  Mrs.  Yerkes,  from 
whom  it  is  said  the  ring  was  stolen,  which  appears  to  have 
been  verified  on  the  21st  day  of  June,  1899,  more  than  a  year 
after  the  publication  of  the  article  in  question.  In  this  affi- 
davit the  affiant  completely  withdrew  the  charge  against  the 
plaintiff  of  having  6tolen  the  ring  and  expressed  her  great 
regret  for  having  ever  made  the  charge.  The  affidavit  covers 
nearly  two  pages  of  the  record,  and  deals  with  a  variety  of 
facts  and  circumstances  well  calculated  to  show  that  the  plain- 
tiff was  not  only  innopent  of  the  charge,  but  had  really  been 
the  victim  of  a  great  outrage.  After  detailing  the  facts  and 
circumstances  which  fixed  her  suspicions  upon  the  plaintiff  as 
the  person  who  had  stolen  the  ring  she  proceeds  to  relate  her 
connection  with  the  arrest  and  examination  of  the  plaintiff  in 
the  Magistrate's  Court  at  Philadelphia.  She  then  proceeds  to 
state  that  she  had  subsequently  become  satisfied  that  the 
plaintiff  was  entirely  innocent  of  the  charge,  and  that  in  fact 
it  was  another  person  that  had  stolen  the  ring.  In  the  affi- 
davit this  person  is  named  as  another  woman  who  boarded  at 
Mrs.  Morgan's  house  at  the  same  time  that  the  plaintiff  did ; 
that  the  plaintiff  suspected  that  this  woman  was  the  thief  and 
communicated  her  suspicions  to  Mrs.  Yerkes,  who  wrote  her  a 
note  demanding  its  return,  and  in  answer  to  this  note  received 
the  ring.  She  also  states  that  she  had  heard  that  the  district 
attorney  had  conclnded  that  there  was  not  sufficient  proof 
against  the  plaintiff  to  justify  an  indictment  against  her  upon 
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the  charge  of  larceny,  and  then  she  says  that  she  is  satisfied 
beyond  a  doubt  that  this  other  was  the  only  person  concerned 
in  taking  the  ring  ;  that  she  appreciated  the  fact  that  she  had 
done  the  plaintiff  a  great  wrong  and  deeply  regretted  it,  and 
then  she  proceeds  to  relate  the  extent  of  her  acquaintance 
with  the  plaintiff. 

There  is  no  attempt  made  on  the  part  of  the  learned  coun- 
sel for  the  plaintiff  to  justify  the  admission  of  this  affidavit  as 
evidence  in  the  case  upon  any  issue  whatever.  There  can  be 
no  doubt  that  this  paper  was  improperly  admitted,  but.  it  is 
said,  first,  that  it  was  offered  and  received  without  any  proper 
objection  having  been  made  by  the  defendant,  and,  secondly, 
that  it  was  entirely  harmless  and  could  have  no  bearing  on 
the  result.  If  either  of  the  answers  which  the  learned  coun- 
sel for  the  plaintiff  thus  makes  to  this  point  is  good,  then  the 
defendant  can  take  nothing  by  this  objection,  but  we  think 
that  he  has  not  successfully  disposed  of  the  question  that  arises 
Upon  this  affidavit.  In  the  first  place,  when  the  affidavit  was 
offered  it  was  objected  to  not  only  upon  the  ground  that  it 
was  immaterial  and  irrelevant,  but  that  its  contents  were  mere 
hearsay,  and  further,  that  the  defendant  was  entitled  to  have 
the  affiant  produced  in  open  court  for  cross-examination. 
This  was  equivalent  to  a  specific  objection  that  the  paper  was 
incompetent  and  its  admission  was  such  a  clear  violation  of  all 
the  rules  of  evidence  that  the  (sufficiency  of  the  objection  can- 
not well  be  doubted.  The  defendant's  counsel  excepted  to 
the  admission  of  the  affidavit  in  evidence  after  his  objection 
had  been  overruled.  If,  however,  it  was  perfectly  clear  that 
the  evidence  could  not  have  possibly  prejudiced  the  defend- 
ant the  error  would  not  constitute  a  sufficient  ground  for  the 
reversal  of  the  judgment.  In  an  action  for  libel  where  the 
only  issue  before  the  jury  is  that  of  damages  and  where  the 
jurors  are  instructed  not  only  to  give  full  indemnity  to  the 
plaintiff  for  the  injury  to  her  reputation,  but  that  they  have 
also  the  power  in  their  discretion  to  award  exemplary  dam- 
ages any  improper  evidence  that  bears  upon  that  issue  must 
be  regarded  as  prejudicial.     It  may  be  true  that  inasmuch  as 
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the  defendant  did  not  attempt  to  justify"  the  truth  of  the  pub- 
lication the  jury  had  the  right  to  treat  it  as  false  and  to  con- 
sider the  plaintiff  as  entirely  innocent ;  but  the  innocence  of 
a  party  who  is  the  subject  of  a  criminal  charge,  when  such 
innocence  is  based  upon  a  legal  presumption  and  exists  in  con- 
templation of  law  is  one  thing  and  the  innocence  which  is  the 
result  of  affirmative  and  conclusive  evidence  is  quite  another 
thing.  In  the  one  case  innocence  rests  upon  presumption 
and  legal  argument,  while  in  the  other  case  it  is  demonstrated 
affirmatively  as  matter  of  fact  by  proof  which  is  conclusive. 
If  this  affidavit  was  admissible  at  all,  it  is  conclusive  proof  of 
the  facts  therein  stated,  since  it  is  not  impeached  or  contra- 
dicted in  any  form  whatever.  The  learned  counsel  for  the 
plaintiff,  in  opening  the  case  to  the  jury,  adopted  this  idea 
and  suggested  it  to  the  jury  in  clear  and  pointed  language. 
After  detailing  the  facts  which  resulted  in  the  return  of  the 
stolen  ring  by  a  third  party  he  proceeded  as  follows :  "  So  we 
have  not  only  the  additional  —  not  only  the  capacity  to  show 
in  this  case  that  the  thing  was  absolutely  false  and  untrue,  as 
it  was,  but  we  can  make  a  very  satisfactory  statement  to  you 
that  the  real  culprit  confessed  and  restored  the  stolen  prop- 
erty. You  will  see  that  makes  a  much  more  complete  case. 
If  one  of  you,  for  example,  could  imagine  yourself  as  having 
been  accused  of  being  a  thief,  yon  might  say  that  you  knew 
nothing  about  it.  That  would  convince  yourself  and  the 
members  of  your  family,  but  might  not  convince  the  public, 
but  if  in  addition  to  that  you  could  say  I  did  not  do  it  but  I 
have  found  out  since  that  so  and  so  did  it,  so  and  so,  living 
anywhere  else  if  you  choose  did  it,  and  when  charged  with  it 
acknowledged  the  theft  and  restored  the  property,  then  that 
leaves  you  absolutely  without  a  shadow  of  suspicion  against 
you."  It  seems  to  me  that  this  was  correct  reasoning,  and  if 
it  was,  then  thi3  affidavit  had  a  material  bearing  on  the  ques- 
tion of  damages,  and  it  was  evidently  produced  and  offered  in 
evidence  for  that  very  purpose.  The  jury  might  have  adopted 
the  line  of  thought  suggested  to  them  by  the  counsel  in  the 
consideration  of  the  case,  and  affirmative  and  conclusive  proof 
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that  the  plaintiff  was  the  innocent  victim  of  a  conspiracy 
while  another  person  was  the  real  criminal  who  stole  the  ring, 
would  naturally  influence  them  on  the  question  of  damages. 

There  is  or  may  be  a  great  difference  in  the  estimation  of  a 
jury  between  an  injury  to  character  which  rests  entirely  on 
legal  presumptions  and  the  same  injury  when  established  by 
affirmative  proof  amounting  to  absolute  verity.  When  the 
injurious  charge  is  shown  to  be  fake  in  fact  by  affirmative  and 
conclusive  evidence,  a  jury  might  not  be  limited  to  the  same 
damages  as  in  a  case  where  the  same  charge  is  false  only  in 
contemplation  of  law  or  by  legal  presumption.  As  presump- 
tive evidence  is  weaker  than  conclusive  evidence,  so  the  dam- 
ages for  injury  to  character  may  vary  in  the  estimation  of  the 
jury  as  it  is  made  out  by  one  class  of  evidence  or  the  other. 
The  plaintiff  could  have  rested  her  innocence  upon  legal  pre- 
sumptions, but  she  elected  to  go  further  and  strengthen  her 
case  by  affirmative  proof,  not  only  that  she  did  not  steal  the 
ring  but  that  another  woman  did,  who  had  confessed  the 
crime  and  restored  the  property.  But  if  she  was  entitled 
to  support  her  case  in  that  way  at  all  she  could  prove  the 
facts  only  by  competent  evidence  and  not  by  an  ex  parte  affi- 
davit made  by  the  owner  of  the  stolen  and  restored  ring,  who 
was  neither  a  party  nor  a  witness.  Illegal  or  incompetent 
evidence,  having  a  tendency  toaroii6e  the  prejudices  or  sympa- 
thies of  the  jurors  or  to  influence  their  judgment,  can  never 
be  regarded  as  harmless  upon  an  issue  such  as  was  before  the 
jury  in  this  case.  (Anderson  v.  Rome,  W.  dk  0. 12. 12.  Co.,  54 
N.  Y.  334.)  It  would  be  a  rash  and  indefensible  assertion 
for  any  court  to  say  that  the  contents  of  this  affidavit  could 
have  no  6uch  tendency. 

But  if  this  question  was  more  doubtful  upon  principle  or 
reason  than  it  seems  to  be,  we  think  that  the  learned  counsel 
for  the  plaintiff,  in  attempting  to  justify  the  ruling,  is  con- 
cluded by  the  authority  of  a  very  recent  case  in  this  court. 
(Ives  v.  Ellis,  169  N.  Y.  85.)  In  that  case  the  court  held 
that  the  admission  of  the  letter  of  a  third  party,  much  less 
harmless  in  its  tendency  than  the  affidavit  in  question,  against 


166  Tyno  v.  American  Surety  Co.  [Mar., 

Statement  of  case.  [Vol.  174. 

the  objection  of  the  defeated  party,  was  fatal  to  the  judgment, 
although  the  court  directed  the  jury  to  disregard  it.  The 
reasoning  upon  which  the  decision  in  that  case  rests  seems  to 
me  to  furnish  a  complete  answer  to  the  contention  of  the 
plaintiffs  counsel  in  this  case,  to  the  effect  that  the  affidavit, 
though  inadmissible,  was  harmless. 

The  judgment  must,  therefore,  be  reversed  and  a  new  trial 
granted,  costs  to  abide  the  event. 

Parker,  Ch.  J.,  Bartlett,  Martin,  Cullen  and  Werner, 
JJ.,  concur ;  Gray,  J.,  absent. 

Judgment  reversed,  etc. 


Thomas  M.  Tyng,  Kespondent,  v.  American  Surety  Com- 
pany, Appellant. 

Attachment — Liability  of  Surety  upon  Undertaking  for  Coun- 
sel Fees  in  Proceedings  to  Vacate.  Where  a  motion  to  vacate 
an  attachment  has  been  made,  which,  although  at  first  successful, 
eventually  fails  on  appeal,  and  thereafter  the  trial  of  the  action  results  in 
the  dismissal  of  the  complaint,  a  surety  upon  an  undertaking  providing  that 
"if  the  defendant  recover  judgment  in  the  action,  or  if  the  warrant  of 
attachment  is  vacated,  the  plaintiff  will  pay  all  costs  which  may  be 
awarded  to  the  defendant  and  all  damages  which  the  defendant  may  sustain 
by  reason  of  said  attachment/'  is  liable  for  the  costs  and  expenses  of  the 
proceedings  to  vacate  the  attachment,  including  reasonable  counsel  fees. 

Tyng  v.  American  Surety  Co.,  69  App.  Div.  137,  affirmed. 

(Submitted  March  2,  1903;  decided  March  17,  1908.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department  entered  March 
4,  1902,  affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  a  verdict  and  an  order  denying  a  motion  for  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

James  E,  Kelly  and  Henry  O.  Willcox  for  appellant.  Coun- 
sel fees  in  an  unsuccessful  attempt  to  vacate  an  attachment  in 
an  action  where  the  grounds  for  the  attachment  are  extrinsic 
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the  cause  of  action,  should  not  have  been  allowed.  (State  v. 
Heckart,  62  Mo.  App.  427 ;  Randall  v.  Carpenter,  88  N.  Y. 
293 ;  Lyon  v.  Hereey,  32  Hun,  253 ;  Sweet  v.  Mowry,  71 
Hun,  381 ;  Whitside  v.  N.  C.  Asm.,  84  Hun,  555.) 

Henry  W.  Leonard  for  respondent. 

Gray,  J.  The  action  is  on  an  undertaking  of  the  defend- 
ant for  $250 ;  which  was  given  upon  the  granting  of  a  war- 
rant of  attachment  at  the  suit  of  one  Kelly,  plaintiff,  in  an 
action  against  the  plaintiff's  assignor.  That  action  was 
based  upon  a  contract  and  issue  was  joined  upon  the  merits. 
The  attachment  was,  then,  applied  for  by  Kelly,  on  the  ground 
of  the  non-residence  of  the  defendant  and,  being  granted,  a 
levy  was  made  upon  certain  funds  ijn  banks.  The  defendant 
moved  to  vacate  the  attachment,  upon  her  affidavit  that  the 
moneys  attached  were  not  her  moneys,  but  were  held  by  her 
as  an  executrix.  The  motion  was  granted,  in  the  first  instance ; 
but,  upon  appeal,  the  order  granting  it  was  reversed  and  the 
motion  was  denied.  The  trial  of  the  issues  resulted  in  the 
dismissal  of  the  complaint,  with  costs  of  the  action ;  which 
plaintiff  subsequently  paid.  Thereafter,  the  defendant  in  that 
action  assigned  to  this  plaintiff  her  claim  for  all  damages 
sustained  by  reason  of  the  attachment  and  this  action  was 
brought.  Upon  the  trial,  the  plaintiff  gave  proof  as  to  the 
expenses  of  obtaining  the  judgment  in  her  favor  and  as  to 
those  incurred  in  moving  to  vacate  the  attachment  and  in 
reasonably  resisting  the  appeal  from  the  order  which  vacated 
it ;  which  expenses  consisted  in  counsel  fees.  The  questions 
as  to  these  expenses  were  submitted,  in  separate  form,  to  the 
jury,  by  agreement  of  counsel,  to  that  effect  and  that,  upon 
the  finding  of  the  jury,  the  court  should  direct  the  verdict. 
The  jury  found  the  expenses  incurred  in  obtaining  the  judg- 
ment to  be  $250,  and  those  incurred  in  the  attachment  pro- 
ceedings to  be  $150.  The  total  liability  upon  the  undertaking 
was  conceded  to  be  $290,  and  as  the  taxable  costs,  which  the 
plaintiff  in  the  unsuccessful  action  had  paid,  amounted  to 
$152,  the  limit  of  liability,  for  which  judgment  might  be 
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recovered,  was  the  sum  of  $138.  The  court  directed  a  general 
verdict  in  favor  of  the  plaintiff  for  that  amount.  If  the 
defendant  was  liable,  either  for  the  expenses  upon  the  proceed- 
ings to  vacate  the  attachment,  or  for  those  in  defending  upon 
the  trial  of  the  action,  the  verdict  was  justified  and  that  pre- 
sented the  question  of  law,  which  this  appeal  brings  to  this 
court,  upon  the  affirmance  by  the  Appellate  Division  of  the 
judgment  for  the  plaintiff. 

The  condition  of  the  undertaking  was  that  "  if  the  defend- 
ant recover  judgment  in  this  action,  or  if  the  warrant  of 
attachment  is  vacated,  the  plaintiff  will  pay  all  costs,  which 
may  be  awarded  to  the  defendant,  and  all  damages,  which  the 
defendant  may  sustain  by  reason  of  the  said  attachment,  not 
exceeding  the  sum  of  $250."  Although  the  motion  to 
vacate  the  attachment,  at  first  successful,  eventually,  had 
failed  at  the  Appellate  Division,  the  defendant  in  that  action 
was  justified  in  going  to  the  expense  of  employing  counsel  to 
vacate  it.  The  failure  was  not  conclusive  upon  the  right  to 
recover  damages  by  reason  of  the  attachment.  That  right 
then  became  suspended,  until  the  event  of  the  trial  should 
determine  the  issue  between  the  litigants.  When  the  defend- 
ant in  the  action  recovered  a  judgment  dismissing  the  com- 
plaint, then  the  alternative  condition  of  the  undertaking 
became  operative  that  "  if  the  defendant  recover  judgment 
*  *  *  the  plaintiff  will  pay  all  costs  *  *  *  and  all 
damages,  *  *  *  by  reason  of  the  attachment."  That 
counsel  fees  are  within  the  language  of  such  an  undertaking 
does  not  admit  of  doubt  and  the  justification  of  the  defendant 
in  the  attachment  action  in  employing  counsel  to  vacate  the 
attachment  was  shown  by  the  result  of  the  trial.  The  order, 
which,  eventually,  denied  the  application  to  vacate  the  attach- 
ment, may  have  been  discretionary  and  with  the  intention  of 
deferring  the  whole  matter  until  the  final  hearing  and  deter- 
mination of  the  issues.  However  that  may  be,  if  the  defend- 
ant in  the  attachment  action  was  in  her  right  in  employing 
counsel  to  set  aside  the  attachment,  as  the  result  of  the  trial 
proved,  it,  logically,  followed  that  she  was  damaged  by  reason 
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of  the  attachment  to  the  extent  of  the  reasonable  counsel  fees 
she  was  compelled  to  pay.  (Ball  v.  Gardner,  21  Wend. 
270 ;  Northrup  v.  Garrett,  17  Hnn,  497 ;  Cowen's  Treatise, 
§  839.)  By  analogy  of  reasoning,  cases  arising  upon  under- 
takings given  upon  the  granting  of  injunctions  are  applicable. 
(Edxoards  v.  Bodine,  11  Paige,  223 ;  Andrews  v.  Glenville 
Woolen  Co.,  50  N.  Y.  282,  287 ;  Hose  v.  Post,  56  ib.  603  ; 
Corcoran  v.  Judson,  24  ib.  106,  109.)  Under  the  finding  of 
the  jury,  the  reasonable  expense  incidental  to  the  attachment 
proceedings  was  fixed  at  the  sum  of  $150  ;  which  was  a  sum 
in  excess  of  the  general  verdict  of  $138. 

That  is  sufficient  to  dispose  of  this  case  and  it  becomes 
unnecessary  to  determine  whether  fees  of  counsel  employed 
for  the  trial  would  be  recoverable  as  part  of  the  damages 
included  in  the  undertaking,  upon  the  theory  that  the  defend- 
ant was  obliged  to  defend  theWEund  which  had  been  attached. 

The  judgment  should  be  affirmed,  with  cost6. 

Parker,  Ch.  J.,  O'Brien,  Bartlett,  Martin,  Cullen  and 
Werner,  JJ.,  concur. 

Judgment  affirmed. 


The  People  of  the  State  of  New  York  ex  rel.  Katjharine 
R.  Callahan,  Respondent,  v.  The  Board  of  Education  of 
the  CrrY  of  New  York,  Appellant. 

1.  New  York  City  —  Public  Schools.  The  charter  provisions  relat- 
ing to  public  schools  in  the  city  of  New  York  make  good  conduct  and 
good  work  the  basis  of  tenure  as  to  all  teachers  holding  a  permanent 
license;  the  object  is  to  get  the  best  work  from  all  such  teachers  by  assur- 
ing them  of  safety  and  protection,  without  resort  to  outside  influence,  so 
long  as  they  maintain  a  high  standard  of  conduct  and  efficiency,  and 
authorizing  their  removal  if  they  fall  below  it. 

2.  Tenure  of  Position  of  Teachers.  Section  1117  of  the  Greater 
New  York  charter  (L.  1897,  ch.  37b),  providing  that  "All  superintendents, 
assistants  or  associate  superintendents,  and  all  principals,  teachers  and 
other  members  of  the  educational  staff  in  the  public  school  system  of  any 
part  of  the  city  of  New  York  as  constituted  by  this  act,  shall  continue  to 
hold  their  respective  positions  and  to  be  entitled  to  such  compensation  as 
is  now  provided  or  may  hereafter  be  provided  by  the  various  school 
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boards,  subject  to  the  limitations  of  this  act,  and  to  reassignment  or  to 
removal  for  cause,  as  may  be  provided  by  law,"  as  amended  and  re-enacted 
by  section  1101  of  the  revised  charter  (L.  1901,  ch.  466),  is  not  anew  enact- 
ment, but  under  section  2  is  a  continuation  of  the  original  section  and 
includes  within  its  terms  teachers  within  the  present  city  of  New  York, 
whether  appointed  before  or  after  it  took  effect,  and  they  are  protected 
from  removal  during  good  behavior  and  competency. 

8.  Teachers  Cannot  Be  "Reassigned"  Except  for  Cause.  The 
reassignment  of  such  teachers  from  a  higher  to  a  lower  grade  is  not  a 
mere  transfer  from  one  position  to  another  without  affecting  the  grade 
authorized  by  sections  1105  and  1110,  but  is  practically  a  removal  from  a 
higher  position  to  a  lower,  and  cannot  be  made  except  for  cause,  viz., 
"  for  gross  misconduct,  insubordination,  neglect  of  duty  or  general 
inefficiency."    (§1114.) 

4.  Same.  A  teacher  employed  in  the  public  schools  of  the  city  of  New 
York  under  a  permanent  license,  appointed  after  the  charter  of  1897  took 
effect,  but  prior  to  the  enactment  of  the  revised  charter,  cannot  be  reas- 
signed to  a  lower  grade  at  a  reduced  salary  except  after  a  trial  upon 
charges  and  an  opportunity  to  be  heard. 

People  ex  rel.  Callahan  v.  Bd.  Education,  78  App.  Div.  501,  affirmed. 

(Argued  February  10,  1903;  decided  March  17,  1908.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
January  9,  1903,  which  affirmed  an  order  of  Special  Term 
granting  a  motion  for  a  peremptory  writ  of  mandamus  to 
compel  the  defendant  to  reinstate  the  relator  in  the  position 
of  teacher  in  the  fourth  grammar  grade  in  the  public  schools 
of  the  city  of  New  York. 

In  her  petition  for  the  writ,  the  relator  alleged,  among  other 
things,  that  on  the  1st  of  February,  1898,  she  "  was  appointed 
as  a  teacher  of  the  Sixth  Grammar  Grade  Mixed  in  Public 
School  No.  89  of  the  City  of  Brooklyn  under  a  permanent 
appointment,"  and  that  at  the  time  she  held  a  certificate 
entitling  her  "  to  a  permanent  appointment  as  teacher  of  any 
grammar  grade  in  the  said  city ; "  that  on  the  30th  of  June, 
1900,  she  was  transferred  to  Public  School  No.  90,  and 
appointed  teacher  of  the  fourth  grammar  grade  therein ;  that 
her  name  appeared  on  the  payroll  of  the  school  last  named 
for  the  month  of  September,  1900,  as  a  teacher  of  the  fourth 
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grammar  grade,  and  the  principal  of  said  school  certified  to 
the  correctness  of  the  payroll ;  that  the  October  payroll  con- 
tained her  name  as  a  teacher  of  the  sixth  grammar  grade,  but 
she  declined  to  sign  it ;  that  she  was  transferred  from  the 
fourth  grammar  grade  and  appointed  in  the  sixth  grammar 
grade,  and  that  by  reason  thereof  her  salary  was  lowered  by 
at  least  $156  a  year;  that  no  charges  were  ever  preferred 
against  her,  no  trial  had,  and  none  of  the  requirements  of  the 
charter  or  of  the  by-laws  of  the  school  board  of  Brooklyn,  in 
relation  to  the  removal  of  teachers,  were  complied  with. 

These  allegations  were  substantially  admitted  by  the  defend- 
ant, although  it  denied  any  knowledge  or  information 
sufficient  to  form  a  belief  as  to  certain  other  allegations  of  the 
petition  which  have  not  been  mentioned.  It  also  alleged, 
in  substance,  that  teachers  in  the  borough  of  Brooklyn  hold 
their  positions  during  the  pleasure  of  the  school  board,  and 
that  the  relator,  after  assignment  to  the  higher  grade,  was 
reassigned  to  the  lower. 

The  hearing  before  the  Special  Term  resulted  in  an  order 
for  a  peremptory  writ  of  mandamus,  requiring  the  defendant 
to  reinstate  the  relator  in  her  former  position  as  a  teacher  of 
the  fourth  grammar  grade.  Upon  appeal  to  the  Appellate 
Division,  said  order  was  unanimously  affirmed,  and  the  defend- 
ant appealed  to  this  court. 

George  Z.  Hives,  Corporation  Counsel  (James  MeKeen  of 
counsel),  for  appellant.  The  power  of  the  school  board  to 
appoint  carried  with  it  the  power  to  remove.  (People  ex  rd. 
v.  Lathrop,  142  N.  Y.  113.)  The  board  of  education  had 
power  to  transfer  Miss  Callahan  from  the  fourth  grade  to  the 
sixth  grade,  and  to  make  the  various  other  transfers  here  com- 
plained of.    (L.  1901,  ch.  466,  §  1117.) 

Conrad  Saxe  Keyes  for  respondent.  The  positions  of  all 
teachers,  principals  and  other  members  of  the  educational 
staff  in  the  city  of  New  York  are  permanent,  subject  only  to 
removal  for  cause  after  a  hearing  and  a  trial,  which  are  to  be 
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conducted  in  the  manner  provided  for  by  the  provisions  of 
the  charter.  (L.  1901,  ch.  466,  §  1101.)  The  transfer  from 
the  fourth  grade  to  the  sixth  grade  being  actually  a  lowering 
in  rank,  and  causing  a  reduction  in  salary,  was  in  effect  a 
removal  from  the  fourth  grade  followed  by  a  reappointment 
to  the  sixth  grade.  It  affected  a  substantial  right  of  the  peti- 
tioner, and  was  not  such  a  transfer  as  is  permitted  by  the 
charter.  (L.  1901,  ch.  466,  §§  1114,  1117 ;  People  ex  rel.  v. 
Feitner,  48  App.  Div.  101 ;  People  ex  rel.  v.  Welde,  28  Misc. 
Hep.  582.) 

Vann,  J.  The  rights  of  the  parties  to  this  proceeding 
depend  upon  the  meaning  of  certain  sections  of  the  charter 
of  the  present  city  of  New  York,  as  enacted  May  1st,  1897, 
to  take  effect  January  1st,  1898.  (L.  1897,  ch.  378.)  In  con- 
struing a  statute,  light  is  generally  thrown  upon  its  meaning 
by  considering  any  other  statute  upon  the  same  subject,  which 
either  preceded  or  followed  it.  Therefore,  as  an  aid  to  the 
interpretation  of  the  statute  directly  involved  in  this  litiga- 
tion, we  will  briefly  refer  to  the  law  as  it  was  before  that 
statute  was  passed  and  to  changes  since  made  in  the  statute 
iteelf. 

According  to  the  charters  of  the  cities  of  New  York  and 
Brooklyn,  as  they  stood  just  before  the  act  of  consolidation 
went  into  effect,  the  board  of  education,  in  each,  could  remove 
teachers  arbitrarily  and  without  a  trial.  While  in  the  city  of 
New  York  there  was  a  right  to  appeal  from  the  board  of 
school  superintendents  to  the  board  of  education,  the  school 
authorities,  as  a  whole,  had  absolute  control  of  the  subject. 
(L.  1896,  ch.  387,  §  26.)  This  was  also  true  as  to  the  school 
authorities  of  the  city  of  Brooklyn,  except  that  no  provision 
existed  for  an  appeal  from  one  branch  of  the  department  of 
public  instruction  to  another.  (L.  1888,  ch.  583,  tit.  17, 
p.  1071.)  As  the  law  was,  therefore,  when  the  present  city 
of  New  York  was  created,  the  teachers  of  the  public  schools 
in  New  York  and  Brooklyn,  with  certain  exceptions  not  now 
material,  were  not  protected,  in  the  absence  of  a  contract,  in 


I 

1903.]      People  ex  eel.  Callahan  v.  Bd.  Education.      173 

N.  Y.  Rep.]  Opinion  of  the  Court,  per  Vann,  J. 

holding  their  positions  even  if  they  had  earned  them  by  many 
years  of  faithful  and  efficient  service.  They  could,  one  or  all, 
be  removed  with  or  without  cause,  investigation  or  trial,  at 
the  will  of  the  power  that  appointed  them.  This  is  expressly 
admitted  by  the  appellant. 

By  the  charter  of  the  greater  city,  however,  as  originally 
passed,  a  change  was  made  in  this  regard.  For  the  first  time 
the  statute  authorized  charges  to  be  preferred  against  a  teacher, 
a  formal  trial  had  and,  in  case  of  conviction,  punishment 
inflicted  by  a  fine,  suspension  for  a  fixed  time  without  pay,  or 
dismissal.  (L.  1897,  ch.  378,  §  1114.)  Thus  instead  of  the 
old  method  of  arbitrary  removal,  there  was  substituted  a 
method  of  removal  after  notice  and  an  opportunity  to  be 
heard.  This  prepares  us  to  search  for  some  express  limita- 
tion upon  the  discretionary  power  which  formerly  existed,  as 
otherwise  a  trial  upon  charges  before  removal  would  be  use- 
less, for  if  the  board  could  remove  at  will,  why  should  they 
have  recourse  to  a  trial  ?  The  relator  contends  that  section 
1117  has  this  effect,  while  the  defendant  contends  that  it  was 
enacted  for  a  different  purpose.  As  the  decision  of  this  con- 
troversy depends  upon  the  construction  of  that  section  we 
quote  it  in  full,  although  the  discussion  is  substantially  con- 
fined to  the  first  and  last  sentences  thereof:  "§  1117.  All 
superintendents,  assistant  or  associate  superintendents,  and  all 
principals,  teachers  and  other  members  of  the  educational 
staff  in  the  public  school  system  of  any  part  of  The  City  of 
New  York  as  constituted  by  this  act,  shall  continue  to  hold 
their  respective  positions  and  to  be  entitled  to  such  compen- 
sation as  is  now  provided  or  may  hereafter  be  provided  by 
the  various  school  boards,  subject  to  the  limitations  of  this 
act,  and  to  reassignment  or  to  removal  for  cause,  as  may  be 
provided  by  law.  On  the  first  day  of  February,  eighteen 
hundred  and  ninety-eight,  the  city  superintendent  of  schools 
in  the  city  of  New  York  as  constituted  prior  to  the  passage 
of  this  act,  shall  be  and  become  the  superintendent  of  schools 
of  the  boroughs  of  Manhattan  and  The  Bronx  ;  and  the  assist- 
ant superintendents  of  The  City  of  New  York  as  then  consti- 
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tuted,  shall  be  and  become  associate  superintendents  of  the 
boroughs  of  Manhattan  and  The  Bronx ;  the  superintendent 
of  public  instruction  of  the  city  of  Brooklyn  as  constituted 
prior  to  the  passage  of  this  act  shall  be  and  become  the  super- 
intendent of  schools  of  the  borough  of  Brooklyn ;  and  the 
associate  superintendents  of  the  city  of  Brooklyn  as  then  con- 
stituted, shall  become  associate  superintendents  of  the  borough 
of  Brooklyn.  The  duties  of  all  of  these  officers  on  and  after 
February  first,  eighteen  hundred  and  ninety-eight,  shall  be 
entirely  defined  and  limited  by  the  provisions  of  this  act. 
All  persons  transferred  by  this  section  to  the  service  of  the 
consolidated  city  who  hold  office  for  definite  terms,  shall  be 
transferred  for  the  remainder  of  their  respective  terms  only." 

This  section  was  in  force  when  the  relator  was  removed 
from  the  one  grade  to  the  other,  and  its  purpose,  according  to 
the  contention  of  the  appellants,  "  was  to  allay  the  apprehen- 
sion that  the  consolidation,  involving  the  dissolution  of  former 
local  boards  of  education,  might  drop  out  of  employment 
teachers  and  other  subordinates  in  the  municipal  service." 
While  this  may  have  been  a  part  of  the  purpose,  there  may 
have  been  the  further  object  of  permanently  protecting 
teachers  in  the  tenure  of  their  positions  unless  they  were 
removed  for  cause  after  a  trial,  which,  as  we  have  seen,  was 
then  authorized  for  the  first  time.  On  the  other  hand,  the 
relator  claims  that  it  was  the  inauguration  of  a  new  policy  in 
this  regard  and  we  find  some  support  of  her  theory  in  subse- 
quent legislation,  which,  although  not  directly  affecting  this 
case,  may  indicate  a  settled  purpose  on  the  part  of  the 
legislature. 

The  greater  charter  was  thoroughly  revised  by  chapter  466 
of  the  Laws  of  1901,  which  took  effect  on  the  first  of  Janu- 
ary, 1902.  By  the  revision  section  1114  was  re-enacted  with 
unimportant  changes  as  section  1093,  and  section  1117  reap- 
pears with  some  additions  as  section  1101,  which  provides 
that  "  Except  as  herein  otherwise  provided,  the  city  superin- 
tendent, the  members  of  the  board  of  examiners,  the  super- 
visors,  the  directors,  and  all  principals,  teachers  and  other 
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members  of  the  educational  staff  in  the  public  school  system 
of  any  part  of  The  City  of  New  York,  and  all  school  officers 
or  other  employees  appointed  by  the  board  of  education  before 
this  act  takes  effect,  including  the  secretary  of  the  board,  the 
city  superintendent  of  schools,  the  superintendent  of  school 
buildings,  the  superintendent  of  school  supplies,  the  auditors, 
and  all  deputies,  clerks  and  other  employees  in  their  respective 
offices,  shall  continue  to  hold  their  respective  positions  and  to 
be  entitled  to  such  compensation  as  is  now  provided  or  may 
hereafter  be  provided  by  the  lawful  authority  subject  to 
change  of  title,  to  reassignment  or  to  removal  for  cause,  as 
may  be  provided  by  law,  and  subject  to  the  right  of  the  said 
board  to  abolish  unnecessary  positions." 

The  distinction  appearing  in  this  section  bet  ween  principals, 
teachers  and  other  members  of  the  educational  staff,  on  the 
one  hand,  and  school  officers  and  members  of  the  executive 
and  clerical  staff  on  the  other,  is  significant,  for  all  of  the 
former  are  protected  in  tenure  without  reference  to  the  date 
of  their  appointment,  whether  before  or  after  the  act  took 
effect,  while  of  the  latter  only  those  appointed  before  the  act 
took  effect  are  thus  protected.  There  is  also  a  distinction  in 
the  original  section  before  it  was  revised  as  to  persons,  not 
teachers  "  who  hold  office  for  definite  terms,"  as  they  are  to 
continue  during  "the  remainder  of  their  respective  terms 
only."  Moreover,  while  the  former  power  of  appointment  is 
preserved  in  section  1103,  neither  the  charter  nor  the  revision 
confer  the  power  of  removal  except  for  cause.  This  is  tanta- 
mount to  a  prohibition  of  removals  without  cause. 

When  the  charter  was  revised  the  apprehension  that  teach- 
ers might  be  dropped  out  by  the  effect  of  consolidation  had 
been  removed  by  lapse  of  time,  and  the  purpose  of  the  legis- 
lature to  protect  the  tenure  of  teachers  by  a  general  provision 
applying  to  all  is  clear  and  unmistakable,  yet  the  revision  was 
but  a  re-enactment,  with  some  changes,  of  the  corresponding 
section  in  the  original  charter  and  a  continuation  of  the  new 
policy  established  thereby.  The  act  of  revision  expressly 
declared  that  its  provisions,  "  so  far  as  they  are  substantially 
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the  same  as  those  of  laws  existing  on  December  thirty-first, 
1901,  shall  be  construed  as  a  continuation  of  said  laws,  modi- 
fied or  amended  according  to  the  language  employed  in  this 
act,  and  not  as  new  enactments."  (L.  1901,  ch.  466,  §  2,  p. 
656.) 

The  claim  that  the  old  section  had  no  prospective  effect,  but 
was  limited  to  teachers  already  appointed,  is  met  by  the  argu- 
ment that  it  is  unreasonable  to  believe  that  the  legislature 
intended  to  protect  a  part  of  the  teachers  only  and  to  leave 
others  of  the  same  class  unprotected,  simply  because  they 
were  appointed  at  a  later  period.  Two  kinds  of  tenure  for 
teachers  applicable  to  the  same  position,  in  the  same  city,  but 
founded  upon  no  substantial  distinction,  would  be  an  anomaly 
in  legislation.  It  would  be  without  reason  or  justice,  and  an 
unreasonable  or  an  unjust  purpose  should  not  be  attributed  to 
the  legislature  unless  its  language  conclusively  requires  it. 
(People  ex  rel.  Beaman  v.  Feitner,  168  N.  Y.  360,  366.) 

We  agreed  with  the  learned  Appellate  Division  that  section 
1117,  as  continued  by  section  1101  of  the  revision,  was 
designed  to  establish  the  general  rule  applicable  to  all  teachers, 
regardless  of  when  they  were  appointed,  that  a  public  school 
teacher  in  the  greater  city  should  be  protected  against 
removal  "  during  good  behavior  and  competency." 

It  is  contended,  however,  that  as  the  protection  afforded  by 
the  statute  is  subject  to  "  reassignment  or  to  removal  for  cause, 
as  may  be  provided  by  law,"  a  teacher  promoted  to  a  higher 
position  may  be  reassigned  to  the  lower  in  the  discretion  of 
the  board  and  without  a  trial.  The  word  "  reassignment "  as 
thus  used  in  close  connection  with  the  word  "  removal,"  and 
with  no  comma  intervening,  means,  as  we  think,  something 
more  than  the  simple  transfer  from  one  school  to  another  with- 
out affecting  the  grade,  which  is  authorized  by  other  sections. 
(§§  1105,  1110.)  The  context  indicates  a  reassignment  to  a 
lower  position  after  an  appointment  to  a  higher.  As  promo- 
tion vacates  the  inferior  position  in  order  to  fill  the  superior, 
so  reduction  in  rank  vacates  the  higher  by  transfer  to  the 
lower.     Since  the  same  individual  cannot  fill  both  positions  at 
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the  same  time,  there  is  practically  a  removal  from  the  one  and 
an  appointment  to  the  other.  Hence,  the  word  "  reassign- 
ment "  was  used  iiy  collocation  with  the  word  "  removal "  and 
both  were  attached  to  the  word  "  cause,"  which  applies  with 
equal  force  to  each.  While  "  assign "  appears  in  the  title 
relating  to  public  instruction,  it  is  not  used  in  reference  to 
rank  or  grade,  but  to  the  specification  of  duties.  (§§  1112, 
1116.)  The  word  "assignment"  does  not  appear  in  said  title 
at  all,  and,  hence,  "  reassignment "  was  doubtless  used  with  a 
special  meaning  to  cover  such  cases  of  removal  and  reappoint- 
ment as  the  one  before  us  ;  otherwise  doubt  might  arise  as  to 
whether  there  was  a  removal,  since  the  teacher  still  remained 
in  the  service.  There  is,  obviously,  a  distinction  between  a 
mere  transfer  and  a  reassignment,  for  a  transfer  from  one 
school  to  another  is  authorized  by  section  1105  and  a  transfer 
from  a  school  in  one  borough  to  a  school  in  another  by  section 
1110,  but  the  care  taken  by  the  legislature  to  protect  the 
teacher  is  noticeable,  as  the  latter  transfer  can  be  made  only 
with  his  consent. 

For  the  cause  "  provided  by  law,"  reference  must  be  had 
to  section  1114,  which  authorizes  charges  to  be  preferred 
against  a  teacher  "for  gross  misconduct,  insubordination, 
neglect  of  duty  or  general  inefficiency."  The  care  taken  by 
tbe  legislature  to  confine  the  appointment  of  teachers  to  a 
class  of  trained  and  tried  applicants  is  not  without  bearing 
upon  this  branch  of  the  subject.  No  one  can  teach  without 
a  license.  The  system  of  issuing  licenses,  in  addition  to  the 
ordinary  test  by  examination  as  to  intellectual  qualifications, 
has  a  further  test  dependent  upon  experience,  as  a  license 
issued  for  one  year  at  first,  "  may  be  renewed  without  exami- 
nation in  case  th$  work  of  the  holder  is  satisfactory  to  the  bor- 
ough superintendent  for  two  successive  years.  At  the  close 
of  the  third  year  of  continuous,  successful  service,  the  city 
superintendent  may  make  the  license  permanent."  (§1081.) 
Thus  the  department,  by  simply  refusing  to  grant  a  permanent 
license  after  a  teacher  has  been  tested  by  an  experience  of 
three  years,  may  drop  him  from  the  rolls  if  he  proves  unsatis- 
12 
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factory.  If,  however,  after  passing  through  the  probationary 
period  a  permanent  license  is  issued,  the  statute  attaches  to 
an  appointment  permanency  of  tenure. 

In  rare  instances,  even  after  all  these  precautions  are  taken, 
a  teacher  may  turn  out  immoral,  insubordinate,  negligent  or 
inefficient,  and,  hence,  provision  is  made  for  removal  upon 
those  grounds  after  a  hearing.  The  same  teacher  may  be 
efficient  in  a  low  grade,  where  young  pupils  are  taught,  and 
generally  inefficient  in  a  higher  grade  for  older  and  more 
advanced  scholars,  especially  if  government  and  discipline, 
involving  the  exercise  of  executive  ability,  are  required. 
While  the  interests  of  the  schools,  which  is  supreme,  may 
require  the  reassignment  of  a  teacher  promoted  to  a  higher 
grade,  as  we  read  the  statute,  the  reassignment  must  be 
founded  on  cause  shown  after  an  opportunity  to  be  heard. 
Some  fact'  must  be  alleged  and  proved  to  justify  it,  or  the 
scheme  to  protect  the  tenure  of  teachers  can  be  defeated,  in 
all  cases  of  promotion,  by  arbitrary  reassignment  to  the 
former  position.  If  this  can  be  done  without  a  hearing,  it 
may  be  done  after  the  lapse  of  a  long  time  and  for  personal 
or  political  reasons  to  the  manifest  detriment  of  the  schools. 
The  statute  makes  good  conduct  and  good  work  the  basis  of 
tenure  as  to  all  teachers  holding  a  permanent  license,  unless 
those  promoted  are  excepted  by  the  use  of  the  word  "  reassign- 
ment." We  think  it  was  not  intended  to  have  this  effect,  and 
that  the  purpose  of  section  1117  was  to  get  the  best  work 
from  all  teachers  by  assuring  them  of  safety  and  protection, 
without  resort  to  outside  influence,  so  long  as  they  maintain  a 
high  standard  of  conduct  and  efficiency,  and  authorizing  their 
removal  if  they  fall  below  it.  This  construction  is  in  harmony 
with  the  theory  of  appointment  under  the  rules  of  the  civil 
service  and  of  promotion  for  merit,  provided  by  other  sec- 
tions of  the  statute.     (§§  1075,  1081,  1106,  1110.) 

The  relator  had  a  permanent  license  to  teach  in  any  grammar 
grade.  She  was  appointed  to  the  sixth  grade,' and  after  teach- 
ing there  for  over  two  years  she  was  duly  promoted  to  the 
fourth,  to  which  a  higher  salary  was  attached.     She  accepted 
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the  position  and  was  entitled  to  hold  it  permanently,  unless 
she  was  removed  for  cause,  after  an  opportunity  to  be  heard. 
She  was  removed  without  cause  or  hearing  and  reassigned  to 
the  sixth  grade  at  her  old  salary.  The  defendant,  in  good 
faith  and  through  a  misconception  of  the  statute,  thus  exer- 
cised a  power  which  it  did  not  possess,  and  the  action  of 
the  courts  below  in  restoring  the  relator  to  the  fourth  grade 
was  proper  and  should  be  sustained. 

The  order  appealed  from  should  be  affirmed,  with  costs. 

Parker,  Ch.  J.,  Haight,  Martin  and  Werner,  JJ.,  con- 
cur;  Gray  and  O'Brien,  JJ.,  not  voting. 

Order  affirmed. 


Bertha  Albring,  as  Administratrix  of  Elmer  S.  Albring, 
Deceased,  Appellant,  v.  New  York  Central  and  Hudson 
Riter  Railroad  Company,  Respondent. 

Appeal  —  Order  Reversing  Judgment  and  Granting  New  Trial, 
tl  the  Facts  Having  Been  Examined  and  No  Error  Pound  Therein,  * 
Reviewable  by  Court  of  Appeals.  An  order  of  the  Appellate  Divi- 
sion that  "  the  order  and  judgment  so  appealed  from  be  and  the  same 
is  hereby  reversed  and  a  new  trial  ordered,  with  costs  to  the  appellant  to 
abide  the  event,  upon  questions  of  law  only,  the  facts  having  been 
examined  and  no  error  found  therein,"  means  that,  although  the  Appel- 
late Division  reached  the  conclusion  after  examining  all  the  evidence  that 
the  jury  were  justified  in  accepting  as  true  in  all  instances  of  conflict  in 
testimony  that  which  was  most  favorable  to  the  plaintiff,  yet  it  could  not 
permit  the  judgment  to  stand  because  that  most  favorable  view  of  the 
testimony  fell  short  of  supporting  the  judgment;  such  order  is.  therefore, 
appealable  and  the  Court  of  Appeals  may  review  any  of  the  questions 
of  law  that  were  before  the  Appellate  Division. 

Albring  v.  N.  Y.  C.  db  H.  R.  R.  R.  Co.,  78  App.  Div.  620,  affirmed. 

(Argued  January  27,  1903;  decided  March  3,  1903.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
June  3,  1902,  which  reversed  an  order  of  a  Trial  Term  deny- 
ing a  motion  for  a  new  trial  after  a  verdict  in  favor  of  plain- 
tiff, and  granted  a  new  trial. 
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D.  P.  Morehouse  for  appellant. 
Edward  Harris  for  respondent. 

Parker,  Ch.  J.  This  case  lias  been  tried  twice.  The  first 
trial  resulted  in  a  verdict  for  the  plaintiff  which  was  reversed 
in  the  Appellate  Division,  as  appeared  by  the  order  of  that 
court,  on  two  grounds :  (1)  That  as  a  matter  of  law  the  plain- 
tiff's intestate  was  not  free  from  contributory  negligence  ; 
and  (2)  because  as  matter  of  law  the  negligence  of  the  defend- 
ant was  not  the  cause  of  the  injury  complained  of ;  and  for 
those  reasons  the  case  ought  not  to  have  been  submitted  to  the 
jury,  the  court  having  examined  the  questions  of  fact  as  to  the 
other  issues  in  the  case  and  found  no  error  therein."  But  this 
court  held  that  the  defendant  was  entitled  to  have  the  ques- 
tions of  fact  passed  on  by  the  Appellate  Division  not  only  as 
to  the  other  issues  in  the  case  but  also  as  to  those  disposed  of 
by  that  court  as  matter  of  law,  and  hence  dismissed  the 
appeal.     (166  N.  Y.  287.) 

The  new  trial  ordered  by  the  Appellate  Division  again 
resulted  in  a  judgment  entered  on  a  verdict  in  favor  of  the 
plaintiff,  and  when  the  Appellate  Division  came  to  review 
that  judgment  it  unanimously  reached  the  conclusion  that 
there  was  no  view  of  the  evidence  that  would  support  it,  and, 
therefore,  reversed  it. 

It  expressed  its  decision  in  the  order  of  reversal  as  follows : 
"  It  is  hereby  ordered  and  adjudged  that  the  order  and  judg- 
ment so  appealed  from  be  and  the  same  is  hereby  reversed, 
and  a  new  trial  ordered,  with  costs  to  the  appellant  to  abide 
the  event,  upon  questions  of  law  only,  the  facts  having  been 
examined  and  no  error  found  therein." 

This  order  read  in  the  light  of  our  opinion  on  the  former 
appeal  means  —  as  counsel  understand  it  and  as  do  we —  that 
the  Appellate  Division  reached  the  conclusion  after  examining 
all  the  evidence  that  the  jury  were  justified  in  accepting  as 
true  in  all  instances  of  conflict  in  testimony  that  which  was 
most  favorable  to  the  plaintiff,  and  yet  it  could  not  permit  the 
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judgment  to  stand  because  that  most  favorable  view  of  the 
testimony  fell  short  of  supporting  the  judgment. 

The  case  is,  therefore,  properly  before  this  court,  and  we 
are  at  liberty  to  review  any  of  the  questions  of  law  that  were 
before  the  Appellate  Division. 

Our  examination  of  the  record  satisfies  us  that  the  conclu- 
sion reached  by  the  court  —  that  the  evidence,  while  stimulat- 
ing speculation  as  to  the  cause  of  death,  would  not  support  a 
finding  that  the  death  of  the  intestate  was  due  to  the  negli- 
gence of  the  defendant  —  should  be  affirmed. 

The  order  should  be  affirmed  and  judgment  absolute  ordered 
for  defendant  on  the  stipulation,  with  costs. 

Bartlett,  Haight,  Cullen  and  Werner,  JJ.,  concur; 
Gray,  J.,  not  sitting ;  O'BrJen,  J.,  absent. 

Order  affirmed. 


William  Taylor,  Respondent,  v.  The  Commercial  Bank, 

Appellant. 

1.  Banking  —  Bank  Cashier  Has  no  Authority  by  Virtue  op  His 
Opfice  to  Bind  the  Bank  by  Representations  as  to  the  Solvency 
op  Customers.  The  cashier  of  a  bank  has  no  apparent  or  implied 
authority  by  virtue  of  his  position  to  make  any  representations  on  behalf 
of  the  bank  as  to  the  solvency  of  a  customer  who  is  one  of  its  debtors, 
and  the  bank  will  not,  in  the  absence  of  evidence  of  authorization,  be 
bound  or  estopped  by  such  representations  made  by  him  in  reply  to  an 
inquiry  by  one  who  has  been  referred  to  the  bank  by  its  customer  for 
information  upon  the  subject. 

2.  Liability  op  the  Bank,  Assuming  that  the  Representations 
Were  Fraudulent.  A  bank  is  not  liable  for  the  loss  sustained  by  one 
who  sold  goods  on  credit  tc  one  of  its  customers  upon  the  strength  of  the 
cashier's  statement  that  the  note  proposed  to  be  given  in  payment  would 
be  good  and  that  he  would  get  his  pay,  although  the  cashier  knew  at  the 
time  that  the  customer  was  largely  indebted  to  the  bank  and  was  practi- 
cally insolvent,  where  there  is  no  evidence  that  the  cashier  had  any  author- 
ity to  perform  any  duties  other  than  those  which  inhered  in  his  office  as 
cashier  and  no  evidence  that  any  unusual  method  had  been  adopted  by 
the  bank  for  the  transaction  of  its  business  which  would  include  any 
authority  upon  the  part  of  the  cashier  to  bind  the  bank  by  represents- 


182  Taylor  v.  Commercial  Bank.  [Mar., 


Statement  of  case.  [Vol.  174. 


tioDS  as  to  the  responsibility  of  its  customers,  especially  in  a  case  where 
the  bank  received  nothing  from  the  property  of  its  customer,  who  there- 
after became  actually  insolvent,  and  it  derived  no  advantage  by  means  of 
the  sale  to  him. 

8.  Same.  Where  the  bank  took  no  advantage  of  the  transaction,  the 
fact  that  although  it  did  not.  it  might  have  profited  by  the  wrongful  and 
unauthorized  act  of  its  cashier,  does  not  render  it  liable. 

4.  Action  to  Charge  the  Bank  with  Resultant  Loss  —  Insuffi- 
ciency of  Evidence  to  Authorize  Recovery.  The  evidence  in  an 
action  against  a  bank  to  recover  the  damages  alleged  to  have  been  sus- 
tained on  account  of  the  statements  of  its  cashier,  which  were  claimed  to 
have  been  false  and  fraudulent,  and  by  which  the  plaintiff  was  induced 
to  sell  goods  on  credit  to  one  who  was  financially  irresponsible,  examined 
and  held  insufficient  to  establish  that  defendant's  cashier  was  acting  offi- 
cially and  within  the  scope  of  his  authority  when  he  made  the  represen- 
tations relied  upon  to  charge  the  defendant. 

Ta&lor  v.  Commercial  Bank,  68  App.  Div.  458,  reversed. 

(Argued  February  26,  1908;  decided  March  17,  1903.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
January  24, 1902,  reversing  a  judgment  in  favor  of  defendant 
entered  upon  a  dismissal  of  the  complaint  by  the  court  at  a 
Trial  Term  and  granting  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Walter  S.  HvhbeU  for  appellant.  The  fraudulent  represen- 
tations alleged  to  have  been  made  by  the  defendant's  cashier 
were  not  the  representations  of  the  bank,  nor  can  the  bank  be 
held  liable  by  reason  of  such  statements.  (Kerr  on  Fraud  & 
Mistake,  116;  Story  on  Agency,  §  115;  Morse  on  Banks 
[3d  ed.],  351,  §  167 ;  Mapes  v.  S.  Nat.  Bank,  80  Penn.  St. 
163  ;  Borwich  v.  R  J.  S.  Bank,  2  Exch.  258 ;  Swift  v.  Jews- 
bury,  L.  E.  [9Q.B.]301.) 

Charles  J.  BisseU  for  respondent.  There  was  evidence 
sufficient  to  warrant  a  finding  by  the  jury  that  the  representa- 
tions made  to  the  plaintiff  by  the  defendant's  cashier,  upon 
the  faith  of  which  the  goods  were  sold  and  delivered  to  Light- 
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house,  were  made  in  the  course  of  the  cashier's  employment, 
while  acting  within  the  scope  of  his  authority  and  for  the 
benefit  of  his  principal.  (C  &  A.  Nat.  Bank  v.  B.  S.  M. 
Co.,  67  Mo.  39  ;  Mapes  v.  S.  Nat.  Bank,  80  Penn.  St.  163  ; 
Richards  v.  Bank  of  Nova  Scotia,  26  Canada  S.  C.  381 ;  B. 
M.  B.  Co.  v.  C.  F.  R.  Co.,  L.  R.  [18  Q.  B.  Div.]  714 ;  Surety 
Co.  v.  Pauly,  72  Fed.  Rep.  470 ;  Reed  v.  H.  &  Bank,  130 
Mass.  443;  D.  &  R.  G.  R.  Co.  v.  Harris,  122  U.  S.  597; 
Salt  Lake  City  v.  HoUister,  118  U.  S.  256 ;  Nowack  v.  M. 
S.  R.  Co.,  166  K  Y.  433 ;  Mulligan  v.  N.  Y.  &  R.  Ry.  Co., 
129  N.  Y.  506.)  There  was  evidence  sufficient  to  warrant  a 
finding  by  the  jury  that  the  defendant  actually  profited  by 
the  fraud  of  the  cashier,  who  made  the  original  fraudulent 
representations  upon  the  faith  of  which  the  plaintiff  parted 
with  his  property.     (N.  BamJc  v.  Smith,  66  K  Y.  21.) 

Martin,  J.  The  defendant  is  a  domestic  corporation 
organized  under  the  laws  of  this  state,  and  the  purpose  of 
this  action  was  to  recover  damages  alleged  to  have  been  sus- 
tained by  the  plaintiff  on  account  of  fake  and  fraudulent 
representations  by  which  he  was  induced  to  sell  goods  on 
credit  to  one  Lighthouse,  who  was  financially  irresponsible. 

Upon  the  trial,  at  the  close  of  the  evidence,  a  motion  for  a 
nonsuit  was  made  by  the  defendant  upon  the  grounds  that 
the  representations  made  were  not  the  representations  of  the 
bank ;  that  the  bank  received  nothing  from  the  transaction; 
and,  consequently,  it  was  not  liable  for  any  representations 
made  by  its  cashier.  This  motion  was  granted.  The  plaintiff 
appealed  to  the  Appellate  Division  where,  by  a  divided  court, 
the  judgment  was  reversed  and  a  new  trial  granted. 

The  only  question  involved  is  whether  there  was  evi- 
dence to  justify  the  submission  to  the  jury  of  the  question 
of  the  defendant's  liability.  At  the  time  of  the  alleged  rep- 
resentations Lighthouse  was  engaged  in  the  manufacture  of 
mail  bags  under  a  contract  with  the  United  States  govern- 
ment. He  was  and  for  several  years  had  been  a  customer  of 
the  defendant,  and  was  then  its  debtor  to  the  amount  of  about 
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fifteen  thousand  dollars  secured  by  notes  made  by  him 
and  indorsed  by  John  L.  Acker.  Lighthouse  had  been 
recently  burned  out,  and  the  jury  would  have  been  jus- 
tified in  finding  that  he  was  practically  insolvent,  although  his 
business  had  been  very  profitable,  netting  him  annually 
from  six  to  ten  thousand  dollars.  As  appears  from  a  state- 
ment in  the  possession  of  the  defendant's  cashier,  Acker 
waStthe  owner  of  real  estate  to  the  value  of  about  $31,700, 
which  was  incumbered  for  $17,450,  leaving  an  equity  of  about 
$14,250,  and  was  an  indorser  upon  the  paper  of  Lighthouse 
to  the  amount  of  about  fifteen  thousand  dollars.  All  of  these 
facts  were  known  to  the  cashier  of  the  defendant.  Light- 
house applied  to  the  plaintiff  to  purchase  a  quantity  of  mer- 
chandise of  the  value  of  about  five  thousand '  dollars,  in  pay- 
ment for  which  he  proposed  to  give  a  note  made  by  himself 
and  indorsed  by  Acker,  and  referred  the  plaintiff  to  the 
defendant  for  information  as  to  their  responsibility.  The 
plaintiff  subsequently  called  at  the  office  of  the  defendant, 
sawits  cashier,  stated  that  he  had  been  referred  to  him  to  ascer- 
tain the  responsibility  of  Lighthouse  and  Acker,  and  the  cashier 
thereupon  told  him  that  the  contract  which  Lighthouse  had 
with  the  government  was  all  right,  to  take  the  note,  it  would 
be  good  and  he  would  get  his  pay.  The  plaintiff  testified  that 
upon  these  representations  he  sold  the  merchandise  and  took 
in  payment  therefor  a  note  made  by  Lighthouse  and  indorsed 
by  Acker.  There  is  no  pretense  that  the  statement  as  to  the 
contract  which  Lighthouse  had  with  the  government  was 
untrue,  and  the  statement  that  he  would  get  his  pay  was  not  a 
statement  of  an  existing  fact,  but  at  most  of  something  in  the 
future,  and,  hence,  not  actionable.  (Lexow  v.  Julian,  21 
Hun,  577;  affirmed,  86  K  Y.  638;  Gallagher  v.  Brunei,  6 
Cow.  347;  Farrington  v.  Bullard,  40  Barb.  512,  516; 
Treacy  v.  Ilecker,  51  How.  Pr.  69,  70;  Sawyer  v.  Prickett, 
19  Wall.  146,  163.)  Therefore,  the  only  ground  upon  which 
a  recovery  could  be  had,  even  against  the  cashier,  is  that  the 
statement  that  the  note  would  be  good  was  material ;  that  it 
was  made  with  a  knowledge  of  its  falsity  and  with  intent  that 
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it  should  be  acted  upon,  and  was  not  a  mere  expression  of 
opinion.  In  other  words,  the  plaintiff  was  bound  to  prove  as 
to  this  statement,  representation,  falsity,  scienter,  deception 
and  resultant  injury  to  the  plaintiff.  (Arthur  v.  Griswold, 
55  N.  Y.  400 ;  Brackett  v.  Griswold,  112  K  Y.  454.) 

If  we  assume,  which  we  do  not  decide,  that  the  representa- 
tions were  sufficient  to  render  the  cashier  personally  liable, 
still  the  serious  question  in  this  case  is  whether  the  bank  is 
liable  for  the  statements  made  by  its  cashier.  Obviously, 
when  the  representations  were  made,  the  cashier  was  not 
engaged  in  the  transaction  of  the  business  of  the  bank.  It  is 
equally  clear,  as  we  shall  see  later,  that  it  is  no  part  of  the 
duty  of  a  bank  cashier  to  make  representations  as  to  the 
responsibility  of  its  customers  or  others.  In  this  case  Light- 
house referred  the  plaintiff  to  the  bank  to  inquire  as  to  his 
responsibility.  The  plaintiff  called  upon  the  cashier,  made 
the  inquiry,  and  was  told  by  him  the  business  in  which  Light- 
house was  engaged  ;  that  he  had  a  contract  with  the  govern- 
ment which  was  all  right  and  had  been  renewed ;  that  the 
note  would  be  good,  and  he  would  get  his  pay. 

The  duties  of  a  cashier  are  strictly  executive.  He  is  prop- 
erly the  executive  agent  of  the  board  of  directors,  as  such  to 
carry  out  what  it  devises  as  to  the  management  of  the  busi- 
ness of  the  bank.  There  are  certain  functions  which,  by  long 
and  universal  usage,  have  come  to  be  recognized  as  belonging 
to  the  office  of  cashier.  They  are  declared  to  be  inherent  in 
the  office  or  position  as  a  matter  of  law,  and,  unless  restricted 
or  enlarged,  they/  and  they  only,  can  be  performed  by  him 
by  virtue  of  his  appointment.  Under  the  circumstances  of  • 
this  case  it  is  plain  that  it  could  not  be  properly  held  that  the 
defendant's  cashier  was  acting  within  the  6cope  of  his  employ- 
ment in  making  the  representations  complained  of.  (Craw- 
ford v.  B.  S.  M.  Co.,  67  Mo.  App.  39  ;  Horrigan  v.  First 
Nat  Bk.,  56  Tenn.  [9  Baxter]  137 ;  First  Nat  Bk.  v.  Mar- 
shall, (&  llsley  Bk.,  83  Fed.  Rep.  725 ;  American  Surety  Co. 
v.  Pauly,  170  U.  S.  133 ;  First  Nat  Bk.  v.  Ocean  Nat  Bk., 
60  N.  Y.  278  ;  Mopes  v.  Second  Nat  Bk.,  80  Penn.  St.  163.) 
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In  the  Crawford  case  it  was  held  that  a  cashier  has  no 
apparent  or  implied  authority  by  virtue  of  the  position  he 
holds  to  make  any  representation  on  behalf  of  the  bank  as  to 
the  solvency  of  one  of  its  debtors,  and,  therefore,  that  the 
bank  will  not,  in  the  absence  of  evidence  of  authorization,  be 
bound  or  estopped  by  such  representation  made  by  him  in 
reply  to  an  inquiry  on  the  subject. 

In  the  Horrigan  case  it  is  held  that  answering  questions  as 
to  the  solvency  of  parties  is  no  part  of  the  business  of  a 
cashier  of  a  bank,  nor  fairly  included  within  the  scope  of  6uch 
business,  but  may  be,  and  probably  is,  an  incident  of  such 
position,  but  not  an  incident  to  it,  and  in  such  a  case  no  lia- 
bility attaches  to  the  bank. 

In  First  Nat  Bank  v.  Marshall  dk  Ilsley  Bank  it  was 
held  that  the  cashier  of  a  bank  does  not  act  as  its  agent  or 
representative  in  answering  an  inquiry  addressed  to  him  by 
another  bank  as  to  the  business  standing  of  a  third  person ; 
and  the  bank  is  not  bound  or  estopped  by  statements  so  made 
by  him,  his  act  being  one  not  relating  to  the  business  of  the 
bank,  but  simply  one  of  customary  courtesy,  rendered  with- 
out consideration,  and  that  the  failure  of  the  officers  of  the 
bank,  in  answering  a  general  inquiry  from  another  bank  as  to 
the  character  and  standing  of  a  customer,  to  disclose  the  fact 
that  the  customer  was  indebted  to  their  bank  and  that  it  held 
liens  on  certain  of  his  property,  will  not  estop  it  to  assert  such 
liens  as  against  a  mortgage  subsequently  taken  by  the  inquir- 
ing bank. 

In  the  American  Surety  case  it  was  held  that  the  making 
of  a  statement  as  to  the  honesty  and  fidelity  of  an  employee 
of  a  bank  for  the  benefit  of  the  employee,  and  to  enable  the 
latter  to  obtain  a  bond  insuring  his  fidelity,  was  no  part  of 
the  ordinary  business  of  a  bank  president. 

In  First  Nat  Bk.  v.  Ocean  Nat  Bk.  it  was  held  that 
in  the  absence  of  proof  that  special  authority  had  been  dele- 
gated by  its  board  of  directors,  or  had  been  exercised  with 
their  sanction  or  knowledge,  or  evidence  that  it  had  been  the 
habit  and  practice  of  the  corporation  to  receive  property  for 
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safekeeping,  it  was  not  responsible  for  property  so  received 
by  its  cashier. 

In  the  Mopes  case,  a  suit  by  the  bank  against  indorsers  of  a 
note  discounted  for  the  accommodation  of  the  drawer,  where 
the  affidavit  of  defense  was  that  at  and  before  the  time  that 
defendants  indorsed  the  note  they  had  inquired  of  the 
cashier  and  one  of  the  directors  of  the  bank  whether  it 
would  be  safe  for  them  to  indorse,  and  that  these  officers 
informed  them  that  they  considered  the  drawer  perfectly 
good,  and  they  would  be  safe  in  indorsing ;  that  the  officers 
knew  the  representations  to  be  false,  and  that  they  made  them 
to  deceive  the  defendants,  who  would  not  have  indorsed  but 
for  the  representations,  it  was  held  to  be  insufficient,  and 
that  such  declarations,  although  willfully  false,  made  by  the 
officers,  not  in  the  course  of  their  duties  as  officers  or  agents 
of  the  bank,  could  not  affect  the  bank. 

Whether  any  particular  act  does  or  does  not  fall  within  the 
general  power  of  a  cashier,  is  said  to  be  a  question  of  law  for 
the  court  and  not  of  fact  for  the  jury,  although  a  question  of 
fact  may  arise  when  it  is  claimed  that  the  acts  or  conduct  of 
the  board  of  directors  have  amounted  to  a  public  holding-out 
of  the  cashier  as  its  agent  to  perform  other  and  unusual  acts 
for  the  bank.  (Farmers  dk  Mechanics'  Bk.  v.  Troy  City 
Bk.,  1  Doug.  [Mich.]  457;  Peninsular  Bk.  v.  Ifanmer, 
14  Mich.  208 ;  Merchants'  Bk.  v.  State  Bk.,  10  Wall.  604 ; 
1  Morse  on  Banks  &  Banking  [4th  ed.],  §  153,  note; 
Huffcut  on  Agency,  156.)  It  is  true  a  bank  may,  by  the 
adoption  of  a  method  of  transacting  its  business  which 
includes  other  than  the  ordinary  powers  vested  in  a  cashier, 
confer  upon  him  such  additional  powers  as  are  necessary  for 
the  transaction  of  the  business  in  the  manner  thus  adopted. 

There  was  no  evidence  in  this  case  which  would  have  justi- 
fied a  finding  that  the  defendant's  cashier  had  any  authority 
to  perform  any  duties  other  than  those  which  inhered  in  the 
office.  Nor  was  there  any  evidence  whatsoever  that  any 
unusual  method  had  been  adopted  by  the  bank  for  the  trans- 
action of  its  business,  which   would  include  any  authority 


188  Taylor  v.  Commercial  Bank.  [Mar., 

Opinion  of  the  Court,  per  Martin,  J.  [Vol.  174. 

upon  the  part  of  the  cashier  to  bind  the  bank  by  representa- 
tions as  to  the  responsibility  of  its  customers. 

In  September,  1894,  more  than  a  year  after  the  representa- 
tions are  alleged  to  have  been  made,  Lighthouse's  business 
having  proved  unsuccessful  by  reason  of  the  lack  ^>f  orders 
from  the  government,  he  transferred  his  property  and  busi- 
ness to  Thomas  Swanton  and  John  L.  Acker  under  an 
arrangement  by  which  the  business  was  to  be  conducted  by 
them  in  a  manner  specified.  All  deposits  were  to  be  made  in 
the  defendant  bank,  and  the  profits  of  the  business  and  pro- 
ceeds of  the  property  were  to  be  applied  to  pay  the  bank  and 
the  debt  of  the  plaintiff,  and,  as  testified  to  by  the  plaintiffs 
son,  they  were  to  share  pro  rata.  When  these  obligations 
were  discharged  the  business  was  to  be  restored  to  Lighthouse 
or  to  any  person  designated  by  him,  after  compensation  to 
Swanton  and  Acker  for  the  services  rendered  by  them. 
Swanton  was  teller  of  the  bank  and  Acker  was  indorser  upon 
the  notes  held  by  the  plaintiff  and  the  bank.  The  business 
conducted  by  them  was  not  successful.  No  profits  were  real- 
ized, chiefly  because  orders  from  the  government  ceased,  and 
the  business  and  property  when  ultimately  disposed  of  real- 
ized nothing  to  apply  upon  the  indebtedness  of  either  the  bank 
or  of  the  plain  tiff,  so  that  the  bank  received  nothing  which 
rendered  it  liable  for  the  means  by  which  it  was  obtained  or 
estopped  it  from  denying  the  cashier's  authority. 

The  respondent  contends  that  the  defendant  was  liable  for 
the  fraud  of  its  cashier  upon  the  principle  that  where  a  party 
receives  and  retains  the  fruits  or  product  of  a  fraud  it  imposes 
a  liability  therefor,  although  snch  person  may  be  innocent  of 
personal  participation  in  the  wrong.  It  is  an  established  prin- 
ciple of  law  that  where  a  person  acts  for  another  who  accepts 
the  fruits  of  his  efforts,  the  latter  must  be  deemed  to  have 
adopted  the  methods  employed,  as  he  may  not,  even  though  inno- 
cent, receive  the  benefits  and  at  the  same  time  disclaim  respon- 
sibility for  the  fraud  by  means  of  which  they  arose.  {Garner 
v.  Mangam,  93  N.  Y.  642  ;  Krumm  v.  Beach,  96  N.  Y.  398 ; 
Fairchild  v.  McMahon,  139  N.  Y.  290.)    Obviously,  that 
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principle  has  no  application  to  the  case  at  bar,  as  it  is  practi- 
cally undisputed  that  the  bank  received  nothing  from  the 
property  of  Lighthouse.  Nor  did  it  receive  any  advantage 
by  reason  of  the  sale  to  Lighthouse  of  the  goods  in  question. 
It  is  further  urged  that  the  liability  of  a  principal  for  the 
unauthorized  fraud  of  another  includes  a  case  where,  although 
the  principal  did  not  profit,  he  might  possibly  have  profited  by 
the  wrongful  and  unauthorized  act.  We  have  found  no 
authority  sustaining  any  such  doctrine.  A  remark  of  Lord 
Coleridge  in  Swift  v.  Jewsbury  (L.  R.  [9  Q.  B.]  301,  312) 
seems  to  be  relied  upon.  In  that  case  the  decision  of  Bar- 
wick  v.  English  Joint  Stock  Bk.  (L.  R.  [2  Exch.]  259)  was 
under  consideration,  and  it  was  there  said  :  "  I  apprehend  that 
there  can  be  no  doubt  that  a  different  set  of  principles  altogether 
arises  where  an  agent  of  a  joint  stock  company  in  conducting 
the  business  of  a  joint  stock  company  does  something  of  which 
the  joint  stock  company  take  advantage,  and  by  which  they 
profit,  or  by  which  they  may  profit,  and  it  turns  out  that  the 
act  which  is  so  done  by  their  agent  is  a  fraudulent  one. 
Justice  points  out,  and  authority  supports  justice  in  maintain- 
ing, that  where  a  corporation  takes  advantage  of  the  fraud  of 
their  agent,  they  cannot  afterwards  repudiate  the  agency  and 
say  that  the  act  which  has  been  done  by  the  agent  is  not  an 
act  for  which  they  are  liable."  We  find  in  this  case  and  in 
the  other  cases  relied  upon  by  the  respondent  no  decision  or 
enunciated  principle  which  supports  his  contention.  But,  on 
the  contrary,  we  find  that  the  cases  cited  merely  sustain  the 
conceded  principle  that  one  who  receives  and  retains  the 
fruits  of  fraud  becomes  liable  therefor.  The  language  of 
Lord  Coleridge  is  to  be  considered  in  the  light  of  the  case  he 
had  under  consideration,  and  the  words  uby  which  they 
profit,  or  by  which  they  may  profit,"  are  to  be  interpreted  in 
view  of  the  questions  involved  and  of  their  context.  Obviously, 
they  were  employed  upon  the  assumption  that  advantage  had 
been  taken  of  the  transaction,  induced  by  the  fraud  of  the 
agent.  In  that  case,  the  agent  acted  within  the  scope  of  his 
general  authority  in  writing  the  letter  which  was  the  fraud 
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complained  of.  Moreover,  the  words  "  by  which  they  profit, 
or  by  which  they  may  profit,"  refer  only  to  a  condition  where 
the  principal  has  actually  taken  advantage  of  the  unauthor- 
ized act  of  the  agent.  If  the  principle  contended  for  by  the 
plaintiff  were  broadly  sustained,  why  would  it  not  apply  to 
him  as  well  as  to  the  defendant,  the  arrangement  having  been 
that  the  benefits  of  a  continuance  of  the  Lighthouse  business 
were  to  be  shared  pro  rata  by  the  plaintiff  and  defendant. 
This  suggestion  illustrates  the  fallacy  of  the  claim  that  a 
party  who  might  profit  by  a  fraudulent  transaction  would  be 
liable  therefor,  although  he  neither  adopted  it  nor  took  any 
advantage  under  it.  Moreover  the  decision  in  the  Swift  case 
rested  entirely  upon  another  ground  which  includes  no  prin- 
ciple applicable  to  the  case  at  bar. 

It  was  said  by  the  learned  judge  delivering  the  opinion  of 
the  court  below  that  the  evidence  was  sufficient  to  support  a 
finding  by  the  jury  that  when  the  cashier  made  such  repre- 
sentations he  was  acting  for  or  on  behalf  of  the  bank  and 
made  them  for  the  purpose  of  enabling  Lighthouse  to  obtain 
the  plaintiff's  property,  to  the  end  that  Lighthouse  might 
thereby  continue  in  business  anil  realize  therefrom  sufficient 
to  enable  him  to  discharge  his  obligations  to  the  bank,  or  some 
part  thereof.  We  regard  this  claim  at  most  as  merely  con- 
jectural and,  under  the  evidence,  as  too  nebulous  to  form  the 
basis  of  a  judicial  determination.  If  there  is  any  competent 
evidence  in  the  record  sufficient  to  have  justified  a  jury  in 
finding  that  the  cashier  was  acting  for  or  on  behalf  of  the 
defendant  in  making  such  representations,  or  that  they  were 
made  for  the  purpose  stated,  we  have  been  unable  to  discover 
it.  While  there  was  proof  of  declarations  and  admissions  of 
the  defendant's  cashier  and  teller  as  to  past  transactions  and 
as  to  matters  not  relating  to  any  business  of  the  bank  and 
which,  consequently,  did  not  bind  it,  there  was  no  competent 
proof  of  any  facts  which  would  have  supported  a  finding  of 
the  jury  to  that  effect.  The  admissions  of  an  agent  are  not 
competent  evidence  against  his  principal  unless  they  are 
expressly  authorized  or  relate  to  and  are  made  in  connection 
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with  some  act  done  in  the  course  of  his  agency  so  as  to  form 
a  part  of  the  res  gestae,  {Anderson  v.  Rome,  W.  <&  0.  R.  R. 
Co.,  54  N.  Y.  334 ;  Manhattan  L.  Ins.  Co.  v.  F.  S.  S.  <&  O. 
S.  F.  R.  R.  Co.,  139  N.  Y.  146.) 

Nor  can  the  admissions  or  declarations  of  an  agent  be  evi- 
dence against  his  principal,  either  to  establish  the  fact  of  his 
agency  or  the  nature  or  extent  of  his  authority.  Neither  can 
he  create  authority  in  himself  to  do  a  particular  act  by  its 
performance  or  by  asserting  his  authority  to  do  it.  (String- 
ham  v.  St.  Nicholas  Ins.  Co.,  4  Abb.  Ct.  App.  Dec.  315 ; 
Hatch  v.  Squires,  11  Mich.  185 ;  Howe  Machine  Co.  v. 
Clark,  15  Kansas,  492 ;  Brigham  v.  Peters,  1  Gray  [Mass.], 
139 ;  Mitchum  v.  Dunlap,  98' Mo.  418  ;  Butler  v.  C,  B.  d> 
Q.  R.  R.  Co.,  87  Iowa,  206 ;  Mechem  on  Agency,  §  100.) 

Even  without  eliminating  from  our  consideration  the  incom- 
petent testimony  of  the  acts  and  declarations  of  the  employees 
of  the  bank  when  not  engaged  in  the  transaction  of  the  busi- 
ness of  the  latter,  there  is  practically  no  evidence  which 
would  justify  a  jury  in  finding  that  the  cashier  was  acting  for 
or  on  behalf  of  the  defendant  in  making  the  representations 
which  are  the  subject  of  this  action.  It  is  true  that  when  the 
cashier  made  such  representations  Lighthouse  was  indebted 
to  the  bank  for  more  than  fifteen  thousand  dollars,  yet,  as  we 
have  already  seen,  no  duty  was  imposed  upon  the  cashier,  as 
such,  to  communicate  to  a  person  inquiring  as  to  the  respon- 
sibility of  a  customer,  the  actual  situation  of  his  account  at 
the  bank.  Nor  is  it  within  the  line  of  the  duty  of  a  cashier 
to  disclose  the  condition  of  the  account  of  the  customers  of 
a  bank  whenever  inquiry  is  made  as  to  their  responsibility. 

A  careful  study  of  the  evidence  discloses  that  there  were  no 
facts,  circumstances  or  proof  that  would  justify  the  conclusion 
that  the  defendant's  cashier  was  in  any  way  engaged  in  the  busi- 
ness of  the  bank  in  making  any  of  the  representations  proved, 
or  that  his  purpose  in  making  them  was  that  attributed  to  him 
by  the  court  below.  It  is  possible  that,  under  the  evidence, 
the  court  may  have  suspected  that  such  was  the  purpose,  but 
a  mere  conjecture,  suspicion  or  surmise  is  not  sufficient  to 
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authorize  a  finding  to  that  effect.     (Zaidlaw  v.  Sage,  158  N. 
Y.  73,  94.) 

It  follows  that  the  trial  court  properly  nonsuited  the  plain- 
tiff, and,  hence,  the  judgment  of  the  Appellate  Division  must 
be  reversed  and  that  of  the  trial  court  affirmed,  with  costs. 

Bartlett,  J.  (dissenting).  As  a  minority  of  the  court  are 
unable  to  agree  with  the  disposition  to  be  made  of  this  case, 
it  is  deemed  proper  to  state,  briefly,  the  position  of  the  dissent- 
ing judges,  as  the  rule  of  law  about  to  be  established  is  of  far- 
reaching  importance  in  the  business  world. 

The  precise  question  presented  by  this  appeal  has  not  been 
decided  by  this  court,  as  stated  by  counsel  on  the  argument* 
The  great  commercial  interests  of  this  state  require  a  rule 
calculated  to  protect  the  public  in  their  dealings  with  banks 
through  their  officers,  and  the  decisions  of  courts  in  jurisdic- 
tions where  the  point  now  presented  is  of  minor  importance 
are  not  entitled  to  controlling  weight. 

The  sole  question  is  whether  Pond,  the  cashier  of  the 
defendant,  was  acting  officially  and  in  the  line  of  his  authority, 
as  representing  the  bank,  when  he  made  the  representations 
to  the  plaintiff  concerning  the  financial  responsibility  of 
Lighthouse  and  Acker. 

There  is  no  difference  of  opinion  in  the  court  concerning 
the  following  proposition :  If  A,  being  a  depositor  in  a  bank 
and  desiring  B  to  give  him  credit,  sends  him  to  the  bank  for 
information  as  to  his  financial  responsibility,  and  the  cashier 
represents  A  to  be  worthy  of  credit,  the  cashier  must  be 
deemed  to  have  acted  in  his  individual  capacity,  and  his  action 
would  in  no  way  bind  the  bank ;  that  is  to  say,  the  relation  of 
A  to  the  bank,  being  solely  that  of  depositor,  would  not  justify 
the  cashier  in  speaking  officially. 

It  is  for  the  reason  that  the  facts  in  this  case  disclose  a  very 
different  relation  between  the  bank  and  the  depositor  that  we 
are  unable  to  agree  with  the  majority  of  the  court. 

The  controlling  and  undisputed  facts  are  as  follows :  The 
representations  of  the  cashier,  which  induced  the  plaintiff  to 
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extend  credit  to  Lighthouse,  were  made  in  April,  1893.  For 
some  years  prior  to  that  date  Lighthouse  had  been  engaged  in 
the  business  of  manufacturing  mail  bags  from  leather  and 
canvas  under  contract  with  the  United  States  government. 
The  plaintiff  was  a  dealer  in  leather,  and  prior  to  1893  had 
sold  several  bills  to  Lighthouse  without  making  inquiry  as  to 
his  financial  standing,  and  they  were  regularly  paid.  In  the 
month  of  January,  1893,  the  factory  of  Lighthouse  was  par- 
tially destroyed  by  fire,  ruining  all  his  stock  of  leather  and 
damaging  his  machinery  and  other  plant  to  a  considerable 
extent.  In  the  following  April,  when  Lighthouse  solicited 
plaintiff  to  sell  him  an  invoice  of  leather,  valued  at  about  five 
thousand  dollars,  the  latter  asked  for  a  reference  as  to  his 
financial  responsibility,  and  was  directed  to  call  upon  the 
CommercifJ  Bank  of  Rochester.  The  plaintiff  did  so,  and, 
relying  upon  the  representations  made  by  the  bank's  cashier, 
delivered  the  leather  to  Lighthouse. 

Swanton,  at  the  time  of  the  trial  the  cashier  of  the  defend- 
ant, and  in  April,  1893,  its  teller,  testified  as  defendant's  wit- 
ness, under  cross-examination,  that  in  the  years  1891  and  1892 
lighthouse  was  indebted  to  the  bank  in  the  sum  of  twenty- 
five  thousand  dollars ;  that  shortly  prior  to  January,  1893,  the 
amount  was  twenty-two  thousand  dollars,  and  at  the  time  of 
the  representations  made  by  Pond,  the  cashier,  to  the  plain- 
tiff, was  between  seventeen  and  eighteen  thousand  dollars.  It 
also  appears  that  Lighthouse  had  no  financial  responsibility 
except  such  profits  as  he  might  realize  in  the  performance  of 
his  contract  with  the  government. 

Acker,  the  surety  on  Lighthouse's  contract  with  the  govern- 
ment, and  the  indorser  on  plaintiff's  note,  testified  that  while 
he  owned  real  estate,  which,  according  tD  the  statement  made 
to  the  bank  showed  an  equity  of  some  fourteen  thousand  dol- 
lars, it  was  incumbered  by  mortgeg"es,  which  were  subse- 
quently foreclosed  by  the  bank  and  resulted  in  a  judgment 
agai  ist  him  in  every  case  for  a  deficiency.  The  sequel  proved 
thai  A.cker  was  absolutely  without  financial  responsibility. 
13 
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Lighthouse,  during  all  the  transactions  involved  in  this 
case,  was  a  depositor  of  the  defendant  bank. 

The  plaintiff,  when  he  made  the  sale  based  on  the  repre- 
sentations of  the  defendant's  cashier,  took  Lighthouse's  note 
for  five  thousand  dollars,  indorsed  by  Acker,  dated  May  4th, 
1893,  and  falling  due  the  following  August,  when  it  was  pro- 
tested and  no  part  thereof  paid  except  the  sum  of  one  thou- 
sand dollars.  It  is  also  to  be  borne  in  mind  that  Acker  was 
an  indorser  on  all  of  Lighthouse's  paper  in  the  hands  of  the 
bank. 

In  view  of  these  facts,  it  would  seem  as  if  honesty  and  fair 
dealing  required  the  bank,  when  called  upon  by  the  plaintiff 
at  the  instance  of  Lighthouse,  to  either  refuse  to  make  any 
statement  in  regard  to  the  latter's  financial  responsibility  or 
to  disclose  to  the  plaintiff  the  fact  that  it  had  been  for  a  long 
time  discounting  Lighthouse's  paper,  with  Acker  as  an 
indorser,  held  a  large  amount  of  it  at  the  time  when  the  ques- 
tion was  asked,  and  that  Lighthouse  had  been  heavily  indebted 
to  the  bank  for  several  years. 

It  is  said  that,  while  this  course  of  conduct  might  be 
required  in  fair  dealing  between  two  individuals,  the  rule 
would  not  apply  if  the  reference  as  to  the  financial  responsi- 
bility was  made  to  a  banking  corporation. 

"We  are  unable  to  see  any  difference  between  the  two  cases. 
A  bank,  in  our  modern  business  life,  comes  into  daily  con- 
tact with  the  citizen  in  numberless  ways,  and,  as  an  intangible 
legal  entity  can  only  act  through  its  officers,  there  would 
seem  to  be  no  reason  why  it  and  the  individual  should  not  be 
held,  under  the  circumstances  disclosed  in  this  case,  to  the 
same  measure  of  good  faith  and  business  integrity. 

It  was  greatly  to  the  interest  of  the  bank  that  the  credit  of 
Lighthouse  should  be  maintained,  and  yet  it  seems  very  cer- 
tain that  if  the  plaintiff  had  been  advised  as  to  the  true  rela- 
tions existing  between  the  bank  and  Lighthouse  and  his 
indorser  Acker,  also  of  the  business  embarrassment  under 
which  Lighthouse  was  laboring,  that  no  credit  would  have 
been  extended  to  him. 
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The  real  situation  existing  at  the  time  these  representations 
were  made  is  rendered  apparent  by  the  fact  that  the  note  for 
five  thousand  dollars,  given  in  reliance  upon  the  representa- 
tions made  in  April,  went  to  protest  the  following  August. 

In  the  view  we  take  of  this  case,  the  facts,  to  which  refer- 
ence has  been  made,  control  the  disposition  of  the  question 
before  the  court,  but  it  adds  greater  emphasis  to  them  when 
the  remaining  facts,  which  need  not  be  discussed  in  detail, 
show  that  the  protest  of  plaintiffs  note  in  August,  1893,  was 
the  beginning  of  the  end  and  both  maker  and  indorser  thereof 
passed  on  into  hopeless  bankruptcy,  their  creditors  losing, 
substantially,  everything. 

The  prevailing  opinion  suggests  doubt  as  to  the  sufficiency 
of  the  false  representations  as  matter  of  law  and  assumes,  but 
does  not  decide,  that  they  would  render  the  cashier  liable. 

It  is  a  significant  fact  that  appellant's  counsel  did  not  make 
this  point. 

We  regard  the  representations,  taken  as  a  whole,  as  amply 
sufficient  to  charge  the  defendant. 

At  the  close  of  all  the  evidence  the  learned  trial  judge 
granted  defendant's  motion  for  a  nonsuit. 

In  writing  this  dissenting  memorandum,  we  have  spoken 
positively  as  to  the  effect  of  what  we  deem  to  be  the  control- 
ling facts  in  this  case,  but  the  point  really  presented  for  our 
consideration  is,  was  there  sufficient  evidence  to  submit  to  the 
jury  the  question  whether  these  facts  showed  that  the  cashier 
was  acting  for  the  bank  when  he  made  the  representations 
npon  which  the  plaintiff  relied?  The  learned  Appellate 
Division  was  of  the  opinion  that  there  were  such  facts  and 
granted  a  new  trial. 

A  very  instructive  case,  having  a  direct  bearing  upon  the 
situation  here  presented,  is  Barwick  v.  English  Joint  Stock 
Bank  (L.  R.  [2  Exch.]  259).  In  that  case  the  cashier  of 
the  bank  delivered  a  written  guaranty  to  the  plaintiff  to  the 
effect  that  J.  D.'s  check  on  the  bank  in  plaintiff's  favor,  in 
payment  of  goods  supplied,  should  be  paid  on  receipt  of  the 
government  money,  in  priority  to  any  other  payment,  except 
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to  the  bank,  and  made  false  statements  as  to  the  credit  of  J. 
D.  It  appears  that  J.  D.  was  indebted  to  the  bank  at  the 
time  in  the  amount  of  twelve  thousand  pounds ;  that  this  fact 
was  not  disclosed  to  the  plaintiff,  who,  relying  upon  the  repre- 
sentations, extended  credit  to  J.  D.  and  accepted  his  check  on 
the  bank,  which  the  latter  refused  to  honor,  but  applied  the 
government  money  upon  the  indebtedness  due  it  from  J.  D. 
The  plaintiff  sued  the  bank  for  fraudulent  representations  and 
it  was  held  liable. 

In  Swift  v.  Jewsbury  (L.  R.  [9  Q.  B.]  301)  Chief  Justice 
Coleridge  (at  page  312)  comments  favorably  upon  the 
Barwick  case. 

The  case  of  American  National  Bank  of  Denver  v.  Ram- 
mond  (55  Pac.  £ep.  1090)  is  also  very  much  in  point. 

We  are  of  opinion  that  the  judgment  of  the  Appellate 
Division  should  be  affirmed. 

Parker,  Ch.  J.,  Cullen  and  Werner,  JJ.,  concur  with 
Martin,  J. ;  O'Brien  and  Vann,  J  J.,  concur  with  Bartlett,  J. 

Judgment  reversed,  etc. 


Frederick  Reisert,  Appellant,  v.  The  City  of  New  York, 

Respondent. 

Watercourses — Measure  of  Damages  Caused  bt  Diversion  of 
Sub-burface  Waters  by  Municipal  Wateh  Works.  Upon  the  trial  of 
an  action  brought  by  a  landowner  on  Long  Island  against  the  city  of  New 
York  to  recover  damages  growing  out  of  the  construction,  maintenance 
and  operation  by  it  and  of  its  predecessor,  the  city  of  Brooklyn,  of  a  sys- 
tem of  driven  wells  and  a  pumping  station  operated  for  the  purpose  of 
supplying  water  to  the  former  city,  now  borough  of  Brooklyn,  the  exclu- 
sion or  striking  out  of  evidence  showing  the  nature,  character  and  extent 
of  the  business  that  had  been  interrupted  by  defendant's  trespass  and  the 
facts  which  would  fix  the  diminished  value  of  a  farm  conducted  by  the 
plaintiff,  upon  the  ground  that  it  was  offered  for  the  purpose  of  sustaining 
his  contention  that  he  was  entitled  to  recover  his  loss  of  profits  and  not 
on  the  question  of  the  rental  or  usable  value  of  the  premises,  constitutes 
reversible  error,  since  if  admissible  upon  any  theory  of  damages  the  evi- 
dence should  have  been  received,  and  it  was  admissible  in  order  to  give 
the  court  or  jury  a  correct  geueral  idea  of  the  condition  of  the  farm  and 
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its  productive  value  upon  which  they  could  base  an  estimate  as  to  the 
fair  or  reasonable  amount  of  damages  suffered  by  the  plaintiff,  consider- 
ing the  effect  of  the  trespass  on  the  fee,  rental  or  usable  value  of  the 
property. 
IteUert  v.  City  of  New  York,  69  App.  Div.  302,  reversed. 

(Argued  March  4,  1903;  decided  March  24,  1903.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
March  17, 1902,  affirming  a  judgment  awarding  nominal  dam- 
ages in  favor  of  plaintiff  entered  upon  a  decision  of  the  court 
on  trial  at  Special  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

James  C.  Van  Siclen  for  appellant.  The  courts  will  always 
look  for  the  best  measure  of  damages  which  can  be  found.  In 
the  case  at  bar  the  rental  value  cannot  be  ascertained.  A 
property  owner  cannot  be  damaged  with  impunity  simply 
because  he  cannot  or  makes  no  attempt  to  rent  his  property. 
He  is  bound  to  show  only  existing  facts  and  let  the  court  or 
jury  determine  by  the  best  means  obtainable  what  his  dam- 
ages are.  The  doctrine  that  an  injured  party  is  not  entitled 
to  compensation  for  loss  of  business,  or,  if  an  owner  of  prop- 
erty, that  he  is  entitled  only  to  the  depreciation  of  its  rental 
value,  or  that  if  a  going  business  or  occupation  be  damaged 
it  must  be  abandoned,  or  that  the  injured  party  is  prohibited 
from  computing  the  reasonable  receipts  which  would  have 
come  to  him  if  let  alone,  is  not  founded  on  or  supported  at 
law  or  equity.  (Forbell'v.  City  of  New  York,  47  App.  Div. 
371  ;  164  N.  Y.  522 ;  P.  Ice  Co.  v.  Excelsior,  44  Mich.  229 ; 
C,  etc.,  R.  R.  Co.  v.  Schaffer,  26  111.  App.  280 ;  Magee  v. 
City  of  Brooklyn,  IS  App.  Div.  22 ;  Armstrong  v.  Smith, 
44  Barb.  120  ;  Smith  v.  City  of  Brooklyn,  160  K.  Y.  357 ; 
Gallagher  v.  Water  Co.,  25  App.  Div.  82 ;  Schile  v.  Brokr 
hahus,  80  N.  Y.  614;  Griffin  v.  Colver,  16  N.  Y.  489; 
Brown  v.  Otto,  40  Md.  15.)  The  exceptions  to  the  exclusion 
of  evidence  of  the  yield  of  plaintiff's  land,  both  before  and 
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after  tho  pumping,  loss  of  crops  and  loss  of  profits,  were  well 
taken.  (Schile  v.  Brokhahiis,  80  N.  Y.  614 ;  Lacour  v. 
Mayor,  etc.,  3  Duer,  406 ;  Gallagher  v.  K.  W.  Co.,  25  App. 
Div.  82.) 

Charles  Coleman  Miller,  intervening.  The  rule  that  plain- 
tiff may  recover  for  loss  of  crops  and  damage  to  his  business 
is  the  correct  rule.  (Z.  P.  Co.  v.  State  of  N.  Y.,  45  App. 
Div.  112 ;  Woolsey  v.  E  L.  R.  R.,  134  N.  Y.  326 ;  Randall 
v.  U.  S.  L.  Co.,  72  App.  Div.  317;  Weeks  v.  State,  48  id. 
357;  Snow  v.  Pulitzer,  142  N.  Y.  263;  Covert  v.  City  of 
Brooklyn,  6  App.  Div.  73 ;  Schile  v.  Brokhahus,  80  N.  Y. 
620 ;  Armstrong  v.  Smith,  44  Barb.  120 ;  Armbruster  v.  A. 
G.  Co.,  18  App.  Div.  447 ;  Seamans  v.  Smith,  46  Barb.  320.) 
A  landowner  cannot  be  limited  in  the  use  of  his  land  by  a 
trespasser.  {Corning  v.  T,  etc.,  Factory,  40  N.  Y.  191, 
206;  Tollman  v.  M.  E  R.  R.  Co.,  121  N.  Y.  119,  124; 
Storm  v.  N.  Y.  El.  R.  Co.,  82  Hun,  11 ;  Shepard  v.  M.  E. 
Ry.  Co.,  48  App.  Div.  452;  Bly  v.  E  E  R.  Co.,  172  N. 
Y.l.) 

George  L.  Rives,  Corporation  Counsel  (R.  Percy  ChUten* 
den  and  James  McKeen  of  counsel),  for  respondent.  The 
measure  of  damages  adopted  by  the  trial  judge,  the  fee  and 
rental  depreciation  of  the  plaintiff's  land  resulting  from  the 
injury  occasioned  by  the  maintenance  and  operation  of  the 
Clear  Stream  pumping  station,  is  correct.  {C.  &  E.  R.  R. 
Co.  v.  Barnes,  10  Ind.  App.  460 ;  I.  cfe  G.  N.  R.  R.  Co.  v. 
Benitos,  59  Tex.  326 ;  Gresham  v.  Taylor,  55  Ala.  505 ; 
Hayes  v.  Crist,  4  Kan.  350 ;  Ry.  Co.  v.  Yarborough,  56  Ark. 
612 ;  Donovan  v.  Clark,  138  N.  Y.  631 ;  Wyse  v.  Wyse,  155 
N.  Y.  367;  McGean  v.  M.  R.  R.  Co.,  117  N.  Y.  219;  Wit- 
mark  v.  N.  Y.  El.  R.  R.  Co.,  149  N.  Y.  397.)  The  refusal 
of  the  trial  court  to  accept  evidence  of  loss  of  profits  as  the 
basis  of  damages  is  founded  on  reason  and  authority.  (  With- 
erbee  v.  Meyer,  155  N.  Y.  446 ;  3  Sedgwick  on  Damages  [8th 
ed.]  §§  941,  942;  Chase  v.  N.  Y.   C.  R.  R.  Co.,  24  Barb. 
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273 ;  Esterbrook  v.  E  B.  B.  Co.,  51  Barb.  94 ;  Drake  v.  C, 
B.  I.  &  P.  B.  B.  Co.,  63  Iowa,  302 ;  City  of  Chicago  v. 
Huennerbdn,  85  111.  594 ;  Stowers  v.  Gilbert,  156  K  Y.  600 ; 
Griffin  v.  Colver,  16  N.  Y.  489;  Powers  v.  M.  B.  Co.,  120 
N.  Y.  178 ;  Bumsey  v.  JV.  Y.  &  N.  E  B.  B.  Co.,  136  N.  Y. 
543 ;  Francis  v.  SchodJcopf,  53  N.  Y.  152.)  The  measure 
of  damages  is  the  diminished  rental  and  fee  value  of  the  abut- 
ting property,  occasioned  by  the  invasion  of  the  easements 
which  in  themselves  have  only  a  nominal  value.  (Bohm  v. 
M.  El.  B.  Co.,  129  N.  Y.  587 ;  A.  B.  N.  Co.  v.  N.  7.  El. 
B.  B.  Co.,  129  N.  Y.  271 ;  Shan  v.  N.  Y.  El.  B.  B.  Co., 
137  N.  Y.  595;  Storch  v.  M.  E  B.  B.  Co.,  131  N.  Y.  514; 
Bumsey  v.  M.  El.  B.  B.  Co.,  133  K  Y.  79 ;  Tollman  v. 
M.  El.  B.  B.  Co.,  121  N.  Y.  124 ;  Lawrences.  M.  B.  B.  Co., 
126  N.  Y.  483 ;  Scott  v.  M.  By.  Co.,  42  N.  Y.  S.  R.  69 ;  Wool 
sey  v.  N.  Y.  El.  B.  B.  Co.,  134  N.  Y.  323 ;  Johnson  v.  M.  By. 
Co.,  62  Hun,  111.) 

Bartlett,  J.  This  action  is  brought  by  a  landowner  on 
Long  Island  against  the  city  of  New  York  to  recover  dam- 
ages growing  out  of  the  construction,  maintenance  and  opera- 
tion by  it  and  its  predecessor,  the  city  of  Brooklyn,  of  a 
system  of  driven  wells  and  a  pumping  station  operated  for 
the  purpose  of  supplying  water  to  the  former  city,  now  bor- 
ough, of  Brooklyn. 

The  Special  Term,  while  finding  that  the  maintenance  and 
operation  of  these  wells  and  pumping  station  constituted  a 
trespass  against  the  plaintiff  in  and  upon  his  land,  and  thereby 
lowered  the  ground  water  or  water  table  on  the  same,  held 
that  he  had  nevertheless  suffered  only  nominal  damages  and 
was  not  entitled  to  the  injunction  for  which  he  prayed  as 
equitable  relief.  Thereupon  a  judgment  was  entered  to  that 
effect,  which  was  unanimously  affirmed  by  the  Appellate 
Division. 

This  appeal  presents  the  sole  question  as  to  the  measure  of 
damages  in  actions  of  this  kind. 

Since  the  year  1884  the  city  of  Brooklyn  and  its  successor, 
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the  city  of  New  York,  have  l>een  operating  a  large  number 
of  these  pumping  stations  and  driven  wells,  and  it  is  a  matter 
of  great  importance  that  a  proper  and  workable  rule  of  dam- 
ages should  be  laid  down  for  the  guidance  of  the  trial  courts. 

The  plaintiff  is  the  owner  of  a  farm  consisting  of  about 
eighty  acres,  located  at  Foster's  Meadow,  in  the  counties  of 
Queens  and  Nassau.  The  wells  and  pumping  station  of  the 
defendant  are  located  between  two  and  three  hundred  feet 
north  of  plaintiff's  premises.  This  farm  has  been  owned  by 
the  plaintiff  and  his  father  before  him  since  the  year  1850, 
and  prior  to  the  trespass  complained  of  abounded  in  running 
streams,  brooks,  ditches,  pools  and  wells  that  furnished  an 
abundance  of  water  for  farming,  gardening,  fishing  preserves 
and  domestic  purposes.  The  land  is  a  rich  loam  with  sand 
underneath  and  was  well  supplied  with  water  and  moisture, 
very  fertile  and  peculiarly  adapted  to  the  growing  of  crops 
and  vegetables  for  the  city  market.  This  business  had  been 
conducted  by  the  father  and  son  for  many  years  and  is  alleged 
to  have  been  very  profitable. 

The  operation  of  these  wells  and  pumping  station  has  dried 
up  all  the  streams,  brooks,  ditches,  pools  and  wells  on  the 
farm  and  rendered  dry  and  largely  unproductive  the  soil,  with 
the  result  that  the  business  of  raising  vegetables  and  other 
products  for  the  city  market  was  greatly  impaired  if  not 
destroyed. 

This  court  in  Smith  v.  City  of  Brooklyn  (160  N.  Y.  357) 
settled  the  law  that  the  defendant  is  liable  iu  damages  in 
operating  these  pumping  stations  and  driven  wells  where  it 
diverts  and  diminishes  the  flow  of  water  in  natural  surface 
streams  on  the  land  of  another.  This  principle  renders  the 
defendant  liable  for  all  damages  that  plaintiff  can  properly 
establish  for  interference  with  his  surface  streams,  brooks, 
ditches,  pools,  etc. 

In  the  case  of  Forbell  v.  City  of  New  York  (164  N.  Y. 
522)  this  court  decided  a  further  question  in  regard  to  the 
maintenance  of  these  pumping  stations  and  wells  and  their 
effect  upon  sub-surface  and  percolating  waters.     The  court 
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said,  referring  to  defendant :  u  In  the  absence  of  contract  or 
enactment  whatever  it  is  reasonable  for  the  owner  to  do  with 
his  sub-surface  water,  regard  being  had  to  the  definite  rights 
of  others,  he  may  do.  He  may  make  the  most  of  it  that  he 
reasonably  can.  It  ?'s  not  unreasonable,  so  far  as  it  is  now 
apparent  to  us,  that  he  should  dig  wells  and  take  therefrom 
all  the  water  that  he  needs  in  order  to  the  fullest  enjoyment 
and  usefulness  of  his  land  as  land,  either  for  purposes  of 
pleasure,  abode,  productiveness  of  soil,  trade,  manufacture,  or 
for  whatever  else  the  land  as  land  may  serve.  He  may  con- 
sume it,  but  must  not  discharge  it  to  the  injury  of  others. 
But  to  fit  it  up  with  wells  and  pumps  of  such  pervasive  and 
potential  reach  that  from  their  base  the  defendant  can  tap  the 
water  stored  in  the  plaintiffs  land,  and  in  all  the  region  there- 
about, and  lead  it  to  his  jwn  land,  and  by  merchandising  it 
prevent  its  return  is,  however  reasonable  it  may  appear  to  the 
defendant  and  its  customers,  unreasonable  as  to  the  plaintiff 
and  the  others  whose  lands  are  thus  clandestinely  sapped  and 
their  value  impaired." 

It  is  urged  by  plaintiffs  counsel  that  the  court  is  concluded 
by  this  case  on  the  question  of  the  right  of  the  plaintiff  to 
recover  his  loss  of  profits  as  the  proper  measure  of  damages. 
On  the  other  hand,  the  defendant  insists  that  this  court  did 
not  discuss  or  consider  the  rule  of  damages.  It,  therefore, 
becomes  necessary  to  examine  the  record  of  the  case  cited. 

The  complaint  discloses  that  the  plaintiff  was  the  lessee, 
and  had  been  for  twenty-five  years,  of  eight  and  one  haif  acres 
of  ground  situated  in  the  county  of  Kings,  in  the  extreme 
easterly  part  of  the  borough  of  Brooklyn,  near  the  boundary 
line  of  Queens  county  ;  that  the  soil  of  said  property  con- 
sisted of  from  two  to  three  feet  of  rich  loam  on  the  surface, 
under  which  is  clean  sand  ;  that  said  soil  is  entirely  saturated 
with  water  and  is  very  fertile,  and  is  particularly  well  adapted 
to  the  growing  of  garden  vegetables  and  flowers  for  the 
market.  It  is  further  alleged  that  the  operation  of  the  pumps 
and  driven  wells  has  entirely  dried  up  and  keeps  dry  the 
ditches,  trenches  and  wells  on  the  property,  and  has  sucked 
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and  continues  to  suck  from  said  property  and  its  soil  all  the 
natural  underground  and  percolating  waters  belonging  to  the 
same,  and  has  rendered  and  still  renders  the  soil  dry  and 
worthless  for  cultivation.  It  thus  appears  that  the  plaintiff 
had  leased  a  small  piece  of  ground  within  the  limits  of  the 
borough  of  Brooklyn  in  order  to  prosecute  the  business  of 
growing  garden  vegetables  and  flowers  for  market. 

These  facts  distinguish  the  case  from  the  present  action  in 
several  particulars  that  need  not  be  discussed  at  this  time. 

In  the  case  at  bar  we  have  the  plaintiff  owning  the  fee  of  a 
large  farm  under  circumstances  to  which  reference  has  already 
been  made,  and  it  remains  to  determine  the  rule  of  damages 
as  controlled  by  the  facts  disclosed. 

As  the  Appellate  Division  has  unanimously  affirmed  the 
judgment  of  the  trial  court,  we  are  precluded  from  an  exami- 
nation of  the  facts  to  determine  whether  they  support  the 
conclusion  of  law  that  this  plaintiff  was  entitled  to  only 
nominal  damages.  If  any  rights  are  preserved  to  the  plaintiff 
on  this  appeal  they  must  be  found  in  his  exceptions  to  the 
admission  and  exclusion  of  evidence  and  to  the  decision  of  the 
trial  court. 

The  counsel  for  the  plaintiff  insisted  throughout  the  trial 
that  he  was  entitled  to  recover  his  profits,  as  such,  which  he 
was  able  to  prove,  during  the  six  years  preceding  the  com- 
mencement of  the  action. 

The  counsel  for  the  defendant  contended  that  the  plaintiff's 
recovery  was  limited  to  the  loss  in  rental  value  which  might 
be  proved  as  resulting  from  the  trespass  of  the  defendant. 

The  learned  trial  judge  announced  early  in  the  trial  that  he 
would  rule  that  only  damages  for  rental  and  fee  value  would 
be  allowed.  The  record  abounds  in  many  discussions  between 
the  trial  judge  and  plaintiff's  counsel  as  to  the  proper  rule  of 
damages  and  the  evidence  admissible  under  the  same.  The 
record  also  discloses  a  large  number  of  exceptions  taken  by  the 
plaintiff's  counsel  which  are  sufficient  to  raise  the  question  of 
law  we  are  about  to  consider ;  it  would  be  a  useless  task  to 
single  them  out  and  consider  them  in  detail. 
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Evidence  that  the  trial  judge  seemed  to  regard  as  competent 
on  the  question  of  rental  or  usable  value  of  the  premises  was 
ruled  out  on  the  ground  that  the  plaintiff's  counsel  offered  it 
for  the  purpose  of  sustaining  his  contention  that  plaintiff  was 
entitled  to  recover  his  loss  of  profits  during  the  six  years  prior 
to  the  commencement  of  the  action. 

It  is  clear  that  if  such  evidence  was  admissible  upon  any 
theory  of  damages  it  should  have  been  received. 

The  learned  Appellate  Division  said :  "  We  should  find  no 
trouble  in  reaching  the  appellant's  conclusion  that  it  was  error 
to  exclude  some  of  the  evidence  offered  if  it  were  not  for  the 
fact  that  the  plaintiff's  counsel  insisted  upon  objecting  to  the 
admission  of  the  evidence  for  the  purpose  of  establishing 
either  the  rental  or  fee  value  of  the  premises,  and  claimed  the 
right  to  have  it  received  for  the  purpose  of  showing  the  value 
of  the  crops  which  it  was  claimed  might  have  been  raised." 

The  rule  of  damages  and  the  weight  to  be  given  to  the 
evidence  received  were  to  be  determined  by  the  trial  judge, 
and  the  fact  that  the  plaintiff's  counsel  insisted  that  the  proof 
should  be  limited,  as  tending  to  establish  the  rule  of  damages 
for  which  he  contended,  did  not  render  it  inadmissible. 

The  trial  judge  handed  down  a  written  opinion  at  the  close 
of  the  case  wherein  he  stated  his  views  as  to  the  rule  of  dam- 
ages, and  from  which  we  will  quote,  as  it  may  be  regarded  as 
a  fair  summing  up  of  his  numerous  fragmentary  opinions 
rendered  during  the  progress  of  the  trial  when  excluding  evi- 
dence offered  by  the  plaintiff.  The  opinion  states:  "The 
proof  by  which  the  recoverable  general  damages  may  be 
established  does  not  seem  to  be  well  understood.  If  such 
lands  were  commonly  rented  the  ordinary  rentals  would  fur- 
nish a  perfectly  simple  and  reliable  means  of  fixing  the  dam- 
age, but  they  are  not.  Of  course,  evidence  of  the  extent  of 
the  actual  subtraction  of  water  is  competent,  and  evidence 
also  of  what  the  land  is  capable  of  producing  on  one  hand 
with  the  water  and  on  the  other  without  the  water.  Such 
facts  lay  some  foundation,  more  or  less  unsatisfactorily  of 
course,  for  an  opinion  by  experienced  cultivators  as  to  the 


204  Reisert  v.  City  of  New  York.  [Mar., 

Opinion  of  the  Court,  per  Bartlett,  J.  [Vol.  174. 

annual  value  of  its  use,  meaning  by  that  what  rent  one  actu- 
ally desiring  to  rent  could  afford  and  would  probably  be  will- 
ing to  pay,  not  losing  sight  of  what  such  land  could  be  bought 
for  out  and  out.  But  this  class  of  evidence  should  be  limited 
to  quantity  and  quality  of  products  and  the  other  side  of  the 
account  should  be  limited  to  quantity  (as  distinguished  from 
cost)  of  labor,  seed  and  fertilizers  required  for  the  production. 
The  actual  history  in  any  respect  of  any  particular  year, 
either  before  the  water  was  taken  or  since,  should  not  be 
allowed  to  be  proved  (on  the  question  of  general  damage), 
because  not  only  is  an  issue  thus  presented  in  which  the 
defendant  is  utterly  at  the  mercy  of  the  unscrupulous  plain- 
tiff, but  the  issue  is  wholly  irrevelant;  for,  whatevever  annual 
return  the  figures  may  show,  a  large  part  of  it  must  be 
deemed  the  fruits  of  the  proprietor's  labor  and  skill  and 
not  of  the  land,  and  the  value  of  the  use  of  the  land  is  not 
arrived  at,  but  only  the  value  of  the  use  of  the  land  in  com- 
bination with  the  proprietor's  skill  and  attention,  which  last 
is  an  uncertain  and  undeterminable  factor.  The  value  of  the 
land  in  question  for  the  purpose  of  sale  and  purchase  with 
the  water  on  one  hand,  and  permanently  deprived  of  it  on  the 
other  hand,  is  the  safest  and  most  reliable  basis  for  such 
a  conclusion  as  to  general  damage.  *  *  *  In  this  case 
the  plaintiff  paid  six  thousand  five  hundred  dollars  for  his 
farm.  There  is  no  reason  to  believe  it  has  since  increased  in 
value,  and  the  plaintiff  gave  no  evidence  that  its  sale  value 
has  decreased.  Three  hundred  and  twenty-five  dollars  and 
taxes  is  the  uttermost  limit  of  its  annual  value  before  the 
water  was  taken,  and  tnere  is  no  evidence  to  warrant  a  con- 
clusion that  its  use  since  then  for  some  purpose  has  not  been 
that  6um." 

The  trial  judge  had  previously  announced  that  the  farmers 
who  have  recovered  against  the  city  in  cases  of  this  class  upon 
a  basis  of  annual  values  in  excess  of  five  per  cent  of  the  sale 
value  will  have  accomplished  a  manifest  fraud;  he  also 
intimated  that  it  was  impossible  to  contemplate  plaintiff's  claim 
without  that  instinctive  hostility   which   every  attempt    to 
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deceive  the  court  and  by  its  aid  work  out  a  fraud  deserves, 
when  his  farm  was  worth  only  sixty-five  hundred  dollars  and 
he  nevertheless  claimed  damages  to  the  amount  of  seven  ty- 
five  thousand  dollars. 

It  should  be  remarked,  in  passing,  that  the  plaintiff  sought 
to  recover  past  damages  covering  a  period  of  some  sixteen 
years,  and  that  the  trial  court  properly  limited  the  time  of 
recovery  to  six  years  immediately  preceding  the  beginning  of 
the  action.  (Colrick  v.  Swinburne,  105  N.  Y.  503 ;  Code  of 
Civil  Procedure,  §  381.) 

It  is  also  to  be  observed  that  the  plaintiff  in  his  complaint 
asked  to  recover  the  sum  of  sixty  thousand  dollars  past  dam- 
ages ;  and  the  limitation  placed  upon  the  period  of  his  recovery 
reduces  his  claim  to  less  than  twenty-three  thousand  dollars 
and  interest.  The  prayer  for  judgment,  however  urgent  and 
comprehensive,  ought  not  to  consign  the  plaintiff  to  the  limbo 
of  suspicion  and  attempted  fraud. 

The  trial  judge  states,  as  above  quoted,  that  if  the  plaintiff's 
lands  were  commonly  rented,  the  ordinary  rentals  would  fur- 
nish a  perfectly  simple  and  reliable  means  of  fixing  the  dam- 
age, but  as  they  were  not,  the  value  of  the  land  in  question, 
for  the  purpose  of  sale  and  purchase,  with  the  water  on  one 
hand  and  permanently  deprived  of  it  on  the  other,  is  the 
safest  and  most  reliable  basis  for  such  a  conclusion  as  to 
general  damage. 

Assuming  this  to  be  the  fact,  the  question  presented  for 
solution  is,  whether,  if  it  is  sought  to  ascertain  the  fee  value, 
or  the  rental  or  usable  value  of  the  plaintiffs  farm,  what  line 
of  proof  is  admissible  to  accomplish  that  result. 

We  have  here  a  farm  that  has  been  in  the  possession  of  one 
family  since  the  year  1850,  upon  which  has  been  conducted 
by  father  and  son  the  business  of  raising  vegetables  and  other 
products  for  the  city  market.  In  other  words,  a  going  and 
profitable  business,  which  gave  to  these  premiser  a  peculiar 
value,  as  distinguished  from  the  ordinary  farm,  devoted  to 
the  usual  purposes  of  such  property,  when  remote  from  the 
great  centers  of  population. 
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It  is  clearly  unreasonable  to  say  that  the  price  of  sixty-five 
hundred  dollars,  paid  by  this  plaintiff  for  the  farm  to  a  mem- 
ber of  his  own  family,  and  without  any  proof  as  to  its  actual 
value,  in  view  of  the  purposes  for  which  it  was  used,  is  to  be 
regarded  as  a  basis  for  figuring  an  income  of  five  per  cent 
and  taxes,  which  is  to  be  deemed  "  the  uttermost  limit  of  its 
annual  value"  before  the  defendant's  trespass. 

Near  the  close  of  the  trial  the  presiding  judge  suggested 
that  the  plaintiff  should  produce  witnesses,  who  could  swear 
to  the  fee  and  rental  value  of  this  farm  before  and  after  the 
trespass,  in  order  to  fix  the  amount  of  plaintiffs  damages. 

The  opinions  of  such  witnesses,  under  the  conditions  sur- 
rounding this  property,  would  be  of  little,  or  no  value,  unless 
based  on  evidence  to  which  we  shall  presently  refer. 

The  statement  of  plaintiff's  counsel,  that  he  found  difficulty 
in  obtaining  such  witnesses,  was  perfectly  reasonable  under 
the  circumstances. 

It  has  often  been  said  that  a  landowner  cannot  be  limited 
in  his  use  of  premises  by  a  trespasser.  We  have  here  a  going 
and  profitable  business  at  the  time  the  defendant  entered 
upon  plaintiff's  farm  as  a  trespasser,  which  we  may  assume, 
for  the  purposes  of  this  discussion,  has  been  greatly  damaged, 
if  not  practically  destroyed. 

In  order  to  furnish  a  foundation  of  fact  upon  which  a  trial 
judge,  a  jury  or  an  expert  could  base  a  judgment  as  to  the 
fee,  rental  or  usable  value  of  the  property  before  and  after 
the  trespass,  and  the  damages  resulting  therefrom,  it  would 
seem  that  the  only  reasonable  way  would  be  to  prove  the 
nature,  character  and  extent  of  the  business  that  had  been 
thus  interrupted  by  defendant's  trespass  and  the  facts  which 
would  fix  the  diminished  value  of  the  farm  as  a  result  of  such 
interruption. 

In  Rochester  L.  Co.  v.  8.  cfc  P.  P.  Co.  (135  N.  Y.  209,  217) 
this  court  remarked :  "  It  is  frequently  difficult  in  the  adminis- 
tration of  the  law  to  apply  the  proper  rule  of  damages,  and  the 
decisions  upon  the  subject  are  not  harmonious.  The  cardinal 
rule,  undoubtedly,  is,  that  the  one  party  shall  recover  all  the 
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damage  which  has  been  occasioned  by  the  breach  of  the  con- 
tract by  the  other  party.  But  this  rule  is  modified  in  its 
application  by  two  others :  The  damages  must  flow  directly 
and  naturally  from  the  breach  of  the  contract,  and  they  must 
be  certain,  both  in  their  nature  and  in  respect  of  the  cause 
from  which  they  proceeded.  Under  this  latter  rule,  specula- 
tive, contingent  and  remote  damages  which  cannot  be  directly 
traced  to  the  breach  complained  of  are  excluded.  Under  the 
former  rule  such  damages  only  are  allowed  as  the  parties  may 
fairly  be  supposed,  when  they  made  the  contract,  to  have  con- 
templated as  naturally  following  its  violation."  (Citing  cases.) 
(See,  also,  Wakeman  v.  Wheeler  cfe  Wilson  Mfg.  Co.,  101 
N.  Y.  205 ;  Taylor  v.  Bradley,  39  id.  129 ;  also  reported  in 
4  Abb.  Ct.  App.  Dec.  363 ;  Schell  v.  Plumb,  55  N.  Y.  592; 
Dennis  v.  Maxfield,  10  Allen,  138 ;  Simpson  v.  London  <& 
N.  W.  R.  Co.,  L.  R.  [1  Q.  B.  D.]  274;  Jaque*  v.  Millar, 
L.  R  [6  Oh.  Div.]  153;  White  v.  Miller,  71  N.  Y.  118; 
Mitchell  v.  Read,  84  N.  Y.  556  ;  Danolds  v.  State  of  N.  Y., 
89  id.  36 ;  Etherington  v.  P.  P.  db  C.  I.  R.  R.  Co.,  88  id. 
641 ;  Houghkirk  v.  D.  <&  JL  C.  Co.,  92  N.  Y.  219.) 

The  rule  of  damages  here  applied  to  contracts  is  equally 
applicable  to  a  trespass. 

While  there  are  many  cases  where  the  loss  of  profits  may 
be  recovered,  as  such,  the  present  action  does  not  fall  within 
that  class.  {Snow  v.  Pulitzer,  142  N.  Y.  263 ;  Schile  v. 
Brokhahus,  80  N.  Y.  614,  and  other  cases.) 

We  refrain  from  expressing  any  opinion  generally  as  to 
when  profits,  as  such,  may  be  recovered  in  actions  of  this 
kind,  nor  do  we  intend  to  qualify  our  decision  in  the  For- 
bell  Case  (*upra),  resting,  as  it  does,  upon  its  own  peculiar 
facts. 

The  question  is,  how  has  the  fee,  rental  or  usable  value  of 
the  premises  been  diminished  by  the  acts  of  which  complaint 
is  made.  (Tollman  v.  Metropolitan  Elevated  R.  R.  Co.,  121 
N.  Y.  119 ;  Sayre  v.  State  of  N.  Y,  123  K  Y.  291.) 

The  principle  here  involved  is  illustrated  in  the  case  of  the 
value  of  land  with  timber  and  its  value  after  it  was  cut ;  the 
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difference  is  the  damage.  (Argotsinger  v.  Vines,  82  N.  Y. 
308.) 

It  is  also  illustrated  in  Bumsey  v.  i\T.  Y.  cfe  N.  &  B.  li. 
Co.  (136  N.  Y.  543),  where  a  railroad  company,  without 
having  acquired  the  rights  of  an  owner  of  land  bounded  on  a 
navigable  river,  had  constructed  its  road  along  the  water  front 
and  so  cut  him  off  from  access  to  the  river.  It  was  held  that 
he  was  entitled  to  recover  the  diminished  rental  value  of  his 
land  caused  by  the  obstruction,  and  not  be  restricted  to  the 
proof  of  the  rental  value  of  the  land  as  actually  used  at  the 
time  of  the  obstruction,  but  could  show  by  competent  evidence 
the  fair  rental  value  if  access  to  the  river  had  not  been 
prevented. 

We  are  of  opinion  that  the  rule  of  damages  laid  down  by 
the  trial  judge,  that  the  actual  history  in  any  respect  of  any 
particular  year  before  the  water  was  taken,  or  since,  should  not 
be  allowed  to  be  proved  on  the  question  of  general  damage,  is 
too  narrow  and  cannot  be  sustained.  It  is  quite  true,  as  sug- 
gested, that  the  proprietor's  labor  and  skill  entered  into  the 
gross  or  net  results  of  any  particular  year,  and  that  they  do 
not  accurately  represent  the  amount  of  legal  damage.  The 
effort  to  prove  damages  is  oftentimes  a  mere  approximation, 
and  a  plaintiff  can  only  reasonably  be  held  to  the  giving  of 
such  evidence  as  will  assist  the  court  or  jury  in  determining 
the  proper  amount. 

The  plaintiff's  wife  was  6Worn  as  a  witness  and  testified  that 
she  had  lived  with  him  since  the  year  1883  on  the  premises  in 
question,  and  during  all  that  time  had  kept  complete  accounts 
of  the  business.  She  was  asked  how  she  kept  them,  and  was 
not  allowed  to  answer.  The  plaintiffs  counsel  stated  that  it 
was  his  object  to  prove  by  this  witness  the  gross  sales  and 
expenses  of  the  farm  from  1883  to  date.  The  court  said :  "  I 
decline  to  permit  you  to  do  it."  The  plaintiff's  counsel  then 
asked,  "  for  any  purpose."  The  court :  "  Yes,  for  any 
purpose." 

Similar  and  additional  evidence  was  offered  and  rejected 
when  the  plaintiff  was  on  the  stand.     Evidence  also  was 
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rejected  as  to  gross  income,  net  income,  expenses,  prices,  fer- 
tilizer, manure  and  help  in  various  years  before  and  after  the 
trespass,  which  was  sought  to  be  proved  in  various  ways. 

It  does  not  follow  that  if  the  plaintiff  had  been  permitted* 
to  give  this  evidence  in  detail  that  the  damages  would  be  the 
difference  between  the  net  amount   realized  in  prosperous 
years  before  the  trespass  and  that  received  in  subsequent  years ; 
in  other  words,  his  supposed  profits. 

It  is,  of  course,  quite  impossible  for  the  plaintiff,  in  giving 
a  description  of  his  business  before  the  trespass,  to  eliminate 
from  the  gross  or  net  amount  of  his  income  the  result  of  his 
personal  labor,  skill,  experience  and  the  many  fortuitous  ele- 
ments which  necessarily  entered  into  the  final  result.  It  is 
this  fact  that  leads  to  the  rule,  in  cases  like  the  one  before  us, 
that  profits,  as  such,  are  not  recoverable.  There  are  ako  ele- 
ments that  entered  into  the  gross  or  net  receipts  from  the  farm 
in  the  years  after  the  trespass  that  must  be  eliminated  in  con- 
sidering the  general  result.  The  rule  is  that  a  plaintiff  suffer- 
ing from  the  tort  or  trespass  of  another  is  bound,  so  far  as  he 
reasonably  can,  to  reduce  his  damages. 

Applying  this  rule  to  the  case  before  us,  the  plaintiff,  after 
the  trespass,  would  not  be  justified  in  efforts,  year  after  year, 
to  raise  crops  upon  this  damaged  land  or  portions  thereof,  if 
experience  had  demonstrated  that  they  would  not  mature  and 
produce  a  marketable  or  profitable  article.  In  other  words, 
it  would  be  for  the  court  or  jury  to  determine  whether  the 
plaintiff  had  exercised  proper  judgment,  as  a  reasonable  man, 
in  the  management  of  his  farm,  in  view  of  the  changed  condi- 
tions produced  by  defendant's  trespass. 

The  rule  may  be  briefly  stated  to  the  effect  that  the  plain- 
tiff should  be  allowed  to  prove  all  the  facts  in  regard  to  the 
manner  of  conducting  business  on  his  farm,  before  and  after 
the  trespass,  calculated  to  give  the  court  or  jury  a  correct  gen- 
eral idea  of  the  condition  of  the  farm  and  its  productive  value. 

With  these  proofs  in  the  record,  supplemented  by  such  evi- 
dence as  the  defendant  might  offer,  a  substantial  basis  of  fact 
would  be  furnished  upon  which  the  court,  juror  or  expert 
14 
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might  rest  an  opinion  as  to  the  fair  and  reasonable  amount  of 
damages  suffered  by  the  plaintiff,  considering  the  effect  of  the 
trespass  on  the  fee,  rental  or  usable  value  of  the  property. 
•  It  was  conceded  on  the  trial  that  the  defendant  had  by  its 
trespass  lowered  the  water  level  under  this  farm  from  three 
to  eleven  feet,  and  from  this  it  is  fair  to  assume  that  the  result 
was  to  dry  up  its  streams  and  wells  and  greatly  impoverish  the 
soil,  and  thereby  the  plaintiff  suffered  substantial  damage. 

It  is  unnecessary  to  quote  from  the  record  the  repeated  dis- 
cussions between  the  trial  judge  and  plaintiff's  counsel,  the 
result  of  a  difference  of  opinion  as  to  the  true  measure  of 
damages  and  the  conviction  entertained  by  the  court  and  fre- 
quently expressed  that  the  plaintiff  sought  to  recover  too 
large  a  sum  and  was  consuming  an  undue  amount  of  time  in 
proving  his  case. 

We  are  of  opinion  that  this  record  discloses  legal  error  that 
calls  for  the  reversal  of  the  judgment  and  the  ordering  of  a 
new  trial. 

In  regard  to  the  position  of  the  defendant  in  thi6  and  kin* 
dred  cases,  it  appears  that  since  the  year  1884  it  has  seen  fit 
to  occupy  the  position  of  a  naked  trespasser  and  sought  to 
justify  its  action  on  the  ground  of  paramount  necessity  arising 
from  the  requirements  of  a  great  city  for  an  adequate  supply 
of  pure  and  wholesome  water. 

If  it  is  necessary  in  the  public  interest  for  the  defendant  to 
subject  the  inhabitants  of  Long  Island  to  the  damages  inci- 
dent to  maintaining  a  large  number  of  pumping  stations  and 
driven  wells,  depriving  extensive  sections  of  the  country  of 
its  underlying  and  percolating  waters,  as  well  as  drying  up  its 
surface  streams  and  wells,  the  least  it  can  do  is  to  meet  plain- 
tiffs in  a  spirit  of  fairness,  eschewing  technicality,  and  ascer- 
tain their  actual  damages  in  the  premises,  and  if  not  contented 
to  pursue  such  a  course  to  institute  condemnation  proceedings. 

It  is  true  that  the  rights  of  the  individual  mu6t  yield  to 
public  necessity,  but  it  should  always  be  kept  in  mind  that 
this  result  can  only  be  fairly  and  legally  accomplished  by  duly 
compensating  the  citizen  for  property  damaged  or  destroyed. 
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The  judgment  appealed  from  should  be  reversed  and  a  new 
trial  ordered,  with  costs  to  abide  the  event. 

Gray,  J.  I  concur  in  the  conclusion  that  the  judgment 
should  be  reversed  and  a  new  trial  should  be  had  of  the 
action,  for  the  following  reasons.  We  must  assume,  upon 
this  appeal,  that  the  plaintiff  has  been  deprived  by  the  defend- 
ant's acts  of  the  beneficial  use  of  the  waters,  which  were  upon 
his  lands;  or  which,  being  under  their  surface,  were  made 
useful  thereto,  through  natural  processes.  That  the  defend- 
ant is  liable  for  any  damage,  sustained  in  consequence,  must 
be  regarded  as  settled  and  that  liability  must  be  measured  by 
the  extent  to  which  the  fee  value,  or  the  rental  value,  has  been 
diminished.  The  nature  of  the  case  appears  to  be  such  that 
proof  of  the  rental  value,  before  and  after  the  establishment 
of  the  defendant's  pumping  station,  is  difficult  to  be  made. 
Hence,  the  usable  value  of  the  premises,  which,  if  not  synony- 
mous with  rental  value,  has,  as  a  term,  an  equivalent  sense, 
should  be  allowed  to  be  shown.  Evidence  of  the  character 
and  extent  of  the  use  made  of  the  lands,  of  the  nature  of  the 
business  conducted  thereon,  when  in  their  normal,  or  usual, 
condition,  as  to  surface  and  subterranean  waters,  and  when 
deprived  thereof,  was  competent,  as  proving,  or  tendiug  to 
prove,  usable  value.  In  the  light  of  such  proof,  it  would  then 
have  been  for  the  jury,  or  for  the  court,  to  determine  whether, 
and  to  what  extent,  the  fee  value,  or  the  rental  value  of  the 
lands,  as  affected  by  the  diversion  of  the  waters,  had  been 
substantially  injured. 

It  was,  therefore,  error  to  exclude,  or  to  strike  out,  evidence 
showing  the  product  and  yield  of  the  lands  before  and  after 
the  pumping  began,  and  the  business  conducted  by  the  plaintiff ; 
which  evidence  would  have  informed  the  minds  of  the  trial 
judge,  or  of  the  jurors,  and  would  h&ve  enabled  them  to  reach 
a  conclusion  as  to  the  damage  sustained  by  defendant's  acts. 

Parker,  Ch.  J.,  Martin,  Cullen  and  Werner,  JJ.,  con- 
cur ;  O'Brien,  J.,  not  voting. 

Judgment  reversed,  etc. 
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Alfred  Bornmann,   Respondent,   v.   The   Star  Company, 

Appellant. 

1.  Libel  —  Defamatory  Publication  Referring  to  Class  or  Group 
of  Persons — When  One  of  Such  Persons  May  Maintain  Action  for 
Libel.  Where  statements  contained  in  an  article  published  by  a  news- 
paper, which  described  and  censured  the  acts  of  a  number  of  medical 
graduates,  who  were  employed  upon  the  house  staff  of  a  public  hospital, 
in  hanging  an  effigy  of  the  medical  superintendent  of  the  hospital, 
although  true  in  part,  were  erroneous  and  defamatory  in  some  respects 
one  of  the  medical  graduates  referred  to  in  such  article  may  maintain  an 
action  for  libel  against  the  newspaper,  since  the  legal  effect  of  the  publi- 
cation is  the  same  as  if  he  had  been  the  only  physician  referred  to,  and, 
where  the  answer  mentioned  him  by  name,  as  if  reference  had  been  made 
to  him  eo  nomine. 

2.  Same — Whether  Defamatory  Statements  Apply  to  Person  in 
Professional  Capacity  a  Question  of  Law.  Where  the  article, 
although  some  of  its  statements  of  fact  are  true,  untruthfully  and  errone- 
ously describes  and  refers  to  the  plaintiff  "  as  a  jackass  disguised  as  a 
doctor,  a  brute  graduated  to  care  for  the  sick,  a  ghoul  graduated  to  muti- 
late the  dead,  a  degenerate  graduate  deserving  arrest  and  punishment,  a 
savage  unworthy  to  retain  his  diploma,  who,  although  engaged  as  a 
doctor  to  treat  the  patients  in  a  hospital,  maltreated  the  corpse  of  an  old 
man  who  had  died  there  by  stringing  it  up  in  a  public  place  and  dancing 
around  it,"  it  must  be  held  as  a  matter  of  law  that  the  plaintiff  was  assailed 
in  his  professional  capacity  and  that  such  charges  reflected  upon  his 
capacity  and  affected  his  reputation  as  a  professional  man,  and  that  the 
article  is,  therefore,  libelous  and  actionable  per  se. 

Bornmann  v.  Star  Co.,  72  App.  Div.  683,  affirmed. 

(Argued  February  13,  1033;  decided  March  24,  1903.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
June  11,  1902,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

This  action  was  brought  to  recover  damages  for  a  libel 
based  upon  two  publications  in  a  newspaper  issued  by  the 
defendant  known  as  The  New  York  Journal,  one  a  news 
article  under  date  of  January  16th,  1900,  and  the  other  an 
editorial  on  the  following  day.     They  are  as  follows : 
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"Used  A  Dead  Body  To  Perpetrate  A  i  Joke.5—  Ghastly 
Performance  Of  Twelve  Young  Doctors  Leads  To  Their 
Instant  Dismissal  From  The  City's  Service. —  Took  The 
Body  Of  A  Dead  Charity  Patient  And  Strung  It  Up  As  An 
< Effigy'  Of  The  Superintendent.— Were  Angry  At  Him 
Because  Of  His  Rules  Regarding  The  Association  Of  Doctors 
With  The  Nurses. 

"  Because  they  hanged  a  dead  body  in  front  of  the  door  of 
the  Superintendent  of  the  Metropolitan  Hospital  on  Black- 
well's  Island  and  labeled  it  with  the  Superintendent's  name, 
twelve  young  physicians  of  the  house  staff  of  that  institution 
were  summarily  dismissed  yesterday. 

"The  Superintendent  is  Dr.  Geprge  T.  Stewart.  The 
house  staff,  as  is  the  custom  with  other  public  hospitals,  are 
young  men  who  are  recent  graduates  from  medical  colleges. 

u  At  2  o'clock  on  Sunday  morning  the  young  men  went  to 
the  hospital  morgue,  took  out  a  dead  body  and  carried  it  to 
the  lawn  in  front  of  Dr.  Stewart's  home,  which  is  close  beside 
the  hospital.  They  had  entertained  visiting  friends  at  dinner 
and  were  in  high  spirits. 

"  Upon  the  body  they  pinned  a  placard ,  on  which  was 
written  *  Dr.  George  T.  Stewart,'  with  some  critical  remarks 
added.  Then  they  put  a  rope  around  the  body,  strung  it-  up 
to  a  pole  so  that  the  doctor  could  see  it  when  he  looked  out 
of  his  window  in  the  morning  and  went  away,  almost  burst- 
ing with  laughter. 

"Cut  Down  By  a  Watchman. 

"  A  watchman  took  the  body  down  after  it  had  hung  for 
two  hours,  and  reported  the  matter,  whereupon  Dr.  Stewart 
quietly  began  an  investigation. 

"Yesterday  morning  each  of  the  twelve  received  a  note 
suspending  him  from  duty.  Appalled  at  this,  they  hastily 
wrote  a  letter  of  apology,  and  each  of  them  signed  it.  But 
meanwhile  Dr.  Stewart  had  reported  the  entire  matter  to  Com- 
missioner John  W.  Keller,  of  the  Department  of  Charities. 

" '  I  was  greatly  incensed,'  said  the  commissioner  yesterday, 
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and  '  thought  that  instant  dismissal  was  the  only  punishment 
for  such  an  offense.' 

"  The  doctors  were  told  to  leave  the  Island  at  once,  and 
they  did  so.  There  were  about  five  hundred  patients  in  the 
hospital,  but  the  visiting  staff  were  at  once  notified,  and  eleven 
of  them  responded  and  arranged  to  divide  the  hospital  work 
between  them  till  new  assistants  could  be  secured. 

"  Their  Ground  of  Complaint. 

"  Commissioner  Keller  said  the  effigy  hanging  may  have 
come  from"  the  impatience  of  the  house  staff  at  rules  enforced 
by  Dr.  Stewart,  prohibiting  the  association  of  doctors  and 
nurses  except  in  the  discharge  of  their  duties. 

"  Several  of  the  discharged  doctors  admitted  that  ill-feeling 
had  arisen  on  account  of  the  strictness  of  Dr.  Stewart's  rnle6. 
He  had,  they  said,  forbidden  them  to  talk  or  visit  with  nurses 
at  night,  and  on  Friday  was  very  angry  on  learning  that  two 
of  the  doctors  had  been  served  with  coffee  and  toast  at  four  in 
the  morning  by  a  nurse  in  the  diet  kitchen.  They  said,  too, 
that  the  superintendent  had  of  late  directed  the  watchman  to 
follow  and  watch  them  closely. 

"  Ghouls  in  the  Charity  Hospital. 

"A  few  days  ago  an  ambulance  was  called  to  remove  a 
child  to  an  uptown  hospital.  It  had  been  run  over  by  a  deliv- 
ery wagon.  The  ambulance  contained  a  jackass  in  the  guise 
of  a  young  doctor.  He  prodded  and  punched  the  child  and 
pronounced  it  all  right  and  merely  suffering  from  shock. 
Then  he  clanged  his  bell  and  drove  away.  Five  minutes  later 
the  child  died. 

"  In  the  Charity  Hospital  —  supposed  to  be  God's  house  of 
mercy  and  pity  —  an  old  man  died.  He  was  white-headed 
and  withered  and  worn  with  life's  battles,  but  his  pallid  lips 
wore  almost  the  only  smile  they  had  ever  known. 

"  Here  again  were  many  jackasses  in  the  guise  of  doctors. 
They  hated  the  superintendent,  Dr.  Stewart. 

"  The  aged  dead  man  slept  in  a  box.  The  young  doctors 
hauled  him  out,  carried  him  over  the  lawn  and  strung  him  up 
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by  the  neck  in  front  of  Dr.  Stewart's  house,  a  horrible,  grisly 
object  swinging  in  the  wind.     Then  they  danced  around  it. 

"  The  doctor  who  allowed  the  baby  to  die  still  holds  his 
position.  The  doctors  who  hanged  the  old  man  were  dis- 
charged for  insulting  Dr.  Stewart  and  acting  disrespectfully 
toward  the  dead. 

"  But  how  about  an  educational  system  which  will  permit 
savages  like  these  to  retain  their  diplomas? 

"  When  our  hospitals  graduate  brutes  to  care  for  us  in  sick- 
ness and  ghouls  to  mutilate  us  when  dead,  of  what  avail  are 
prayers  for  the  living  or  graves  for  those  who  are  gone  ? 

"  The  mere  punishment  of  discharge  should  not  suffice  to 
cover  such  an  outrage.  Although  Superintendent  Keller  went 
as  far  as  his  powers  lie,  the  city  authorities  should  take  the 
matter  up,  arrest  these  degenerate  graduates  and  give  them  at 
least  an  instalment  of  their  deserts." 

The  plaintiff  was  one  of  the  assistant  house  surgeons  com- 
posing the  residential  staff  in  the  hospital  and  was  one  of  the 
twelve  who  were  discharged.  The  Metropolitan  Hospital  was 
maintained  by  the  department  of  charities  of  the  city  of  New 
York,  which  was  under  the  control  of  the  commissioner  of 
charities,  John  W.  Keller.  Dr.  Stewart  was  the  superintend- 
ent in  charge  of  the  hospital  which  was  supplied  with  female 
nurses,  and  one  of  the  rules  forbade  them  from  associating 
with  the  young  doctors.  There  had  been  some  hostility  on 
the  part  of  the  young  doctors  to  the  superintendent  by  reason 
of  his  enforcement  of  this  rule,  which  culminated  on  Sunday 
morning,  January  14th,  1900.  It  appears  that  the  doctors  had 
constructed  an  effigy  of  the  superintendent  in  one  of  their 
rooms  in  the  hospital,  dressing  and  painting  it  in  6uch  a  way 
as  to  represent  him  as  nearly  as  they  could  make  it.  They 
took  it  out  after  midnight  and  hung  it  by  the  neck  upon  a 
telegraph  pole  in  front  of  the  superintendent's  house.  Then 
they  went  to  the  dead  house  connected  with  the  institution, 
the  door  of  which  was  locked,  and  forced  open  one  of  the 
windows,  bending  in  the  fastenings,  and  some  of  their  number 
crawled  in  through  the  window.     Underneath  the  window 
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stood  a  coffin  containing  the  body  of  a  woman.  It  rested 
upon  blocks  and  was  subsequently  found  to  have  been  moved 
up  nearer  to  the  window.  Those  who  entered  found  three 
coffins  which  were  empty  and  they  passed  them  out  of  the 
window  to  those  outside  and  they  were  taken  across  the  yard 
to  a  point  near  the  landing  and  were  then  set  up  on  end  and 
a  placard  labeled  "  God's  Victims "  placed  thereon.  The 
articles  published  were  erroneous  in  stating  that  the  body  of 
a  man  had  been  taken  from  the  dead  house  and  hung  in  effigy 
before  the  superintendent's  residence.  Coffins  only  were 
taken  and  the  effigy  was  constructed  out  of  clothing,  paper 
and  other  articles. 

Clarence  J.  Sheam  for  appellant.  The  court  erred  in 
holding,  as  a  matter  of  law,  that  the  libel  referred  to  the 
plaintiff,  and  in  refusing  to  submit  the  question  of  application 
to  the  jury.  {Stokes  v.  M.  J.  Assn.,  66  App.  Div.  569 ;  Van 
Veckten  v.  'Hopkins,  5  Johns.  211 ;  Squire  v.  P.  P.  Co.,  58 
App.  Div.  362 ;  Ryckman  v.  Delevan,  25  Wend.  186 ;  May- 
nard  v.  Beardsley,  7  Wend.  561 ;  Weed  v.  Bibbins,  32  Barb. 
315 ;  People  v.  Parr,  42  Hun,  313  ;  Gibson  v.  Williams,  4 
Wend.  323 ;  Scmderson  v.  Caldwell,  45  N.  Y.  398.)  The 
complaint  does  not  state  a  cause  of  action,  and  the  court  erred 
in  refusing  the  motion  to  dismiss  made  at  the  opening.  ( Mil- 
ler v.  Maxwell,  16  Wend.  1 ;  Fry  v.  Bennett,  5  Sandf.  54; 
Cassidy  v.  Brooklyn  Eagle,  138  N.  Y.  239.)  The  court  erred 
in  instructing  the  jury  that  the  articles  "  assailed  the  plaintiff 
in  his  professional  capacity,"  and  that  plaintiff  was  entitled  to 
compensation  for  "  any  injury  to  his  reputation  as  a  physi- 
cian." (  Van  TasseU  v.  Capron,  1  Den.  250 ;  Oakley  v.  Far- 
rington,  1  Johns.  Cas.  130 ;  Keene  v.  Trflmne  Assn.,  76  Hun, 
488;  Kinney  v.  Nash,  3  N.  Y.  177;  Purdy  v.  R.  P.  Co., 
96  N.  Y.  373 ;  Moore  v.  Francis,  121  N.  Y.  199 ;  Town- 
shend  on  Slander  &  Libel,  §  190.) 

George  L.  Robinson  for  respondent.    The  court  did  not 
err  in  holding  as  a  matter  of  law  that  the  libel  refers  to  the 
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plaintiff  and  refusing  to  submit  the  question  of  publication  to 
the  jury.  (Van  Ingen  v.  M.  &  K  Co.,  156  K  Y.  376; 
Gabriel  v.  Ji.  P.  Co.,  8  App.  Div.  450.)  It  is  not  necessary, 
in  an  action  for  libel  and  slander,  to  state  in  the  complaint 
any  extrinsic  fact  for  the  purpose  of  showing  the  application 
to  the  plaintiff  of  the  defamatory  matter,  but  the  plaintiff 
may  state  generally  that  it  was  published  or  spoken  concern- 
ing him,  and  if  that  allegation  is  controverted  the  plaintiff 
must  establish  it  on  the  trial.  (Code  Civ.  Pro.  §  535.)  The 
court  did  not  err  in  instructing  the  jury  that  the  articles 
assailed  the  plaintiff  in  his  professional  capacity.  {Krug  v. 
Pitass,  162  N.  Y.  160 ;  Mattice  v.  Wilcox,  147  N.  Y;  624 ; 
Cruikshank  v.  Gordon,  118  K  Y.  178.) 

Vann,  J.  The  legal  effect  of  the  publication  complained 
of  is  the  same  as  if  the  plaintiff  had  been  the  only  physician 
referred  to  and,  in  view  of  the  answer  which  mentions  him 
by  name,  as  if  reference  had  been  made  to  him  eo  nomine. 

The  article  described  the  plaintiff  as  a  physician  and  said, 
in  substance,  that  he  was  a  jackass  iu  the  guise  of  a  doctor. 
It  further  charged  that  the  medical  school  which  gave  him 
his  diploma  as  a  doctor  of  medicine  graduated  him,  a  brute, 
u  to  care  for  us  in  sickness,"  and  a  ghoul,  "  to  mutilate  us 
when  dead."  It  criticized,  by  suggestion,  the  educational 
system  which  permitted  such  a  savage  to  retain  his  diploma 
and  urged  the  public  authorities  to  arrest  him  as  a  degenerate 
graduate  and  to  give  him  at  least  an  installment  of  his  deserts. 
It  spoke  of  him  as  one  of  the  doctors  employed  to  care  for 
the  patients  in  a  charity  hospital,  who  hauled  from  his  coffin, 
while  still  in  the  hospital  awaiting  burial,  the  dead  body  of  a 
patient,  "  white-headed  and  withered  and  worn  with  life's 
bfcttles,"  and  strung  him  up  by  the  neck  in  front  of  Dr. 
Stewart's  residence,  "  a  grisly  object  swinging  in  the  wind," 
and  danced  around  it  and  thus  insulted  both  the  living  and 
the  dead. 

Too  much  of  the  article  was  true,  but  all  was  not,  yet  the 
plaintiff  was  besmirched  by  it  all,  not  as  an  individual,  but  as 
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a  physician.  It  does  not  6ay  simply  that  Alfred  Bornmann 
was  guilty  of  the  outrage,  or  even  that  Doctor  Bornmann  was 
thus  guilty,  but  it  coils  its  sentences  around  him  as  a  physician 
by  describing  him  as  a  jackass  disguised. as  a  doctor,  a  brute 
graduated  to  care  for  the  sick,  a  ghoul  graduated  to  mutilate 
the  dead,  a  degenerate  graduate  deserving  arrest  and  punish- 
ment, a  savage  unworthy  to  retain  his  diploma,  who,  although 
engaged  as  a  doctor  to  treat  the  patients  in  a  hospital,  mal- 
treated the  corpse  of  an  old  man,  who  had  died  there,  by 
stringing  it  up  in  a  public  place  and  dancing  around  it. 

It  is  not  the  individual,  but  the  doctor,  the  .savage  with  a 
diploma,  the  brutish,  ghoulish,  degenerate  graduate,  who  is 
held  up  to  public  scorn  by  the  strong  language  of  the  article. 
The  plaintiff  was  attacked  in  his  professional  capacity,  because 
he  was  denounced  as  a  physician,  with  a  diploma,  but  unworthy 
of  it,  a  graduate  guilty  of  an  atrocious  wrong,  a  doctor,  but 
nevertheless  a  jackass,  a  savage,  a  brute,  a  ghoul  and  a  degen- 
erate. While  on  duty  as  a  doctor  at  the  hospital  he  is  said  to 
have  invaded  its  dead  house  and  inflicted  a  monstrous  indig- 
nity upon  the  body  of  a  gray-haired  old  man  who  had  been  his 
patient  but  a  short  time  before.  His  calling  as  a  physician  per- 
meates the  editorial  and  appears  in  nearly  every  sentence.  As 
I  read  the  entire  publication,  a  degenerate  graduate  means  a 
degenerate  doctor,  and  an  institution  that  graduates  brutes  and 
ghouls  means  one  that  turns  out  doctors  who  are  brutes  and 
ghouls  like  the  plaintiff. 

Was  it  error,  under  these  circumstances,  for  the  trial  court 
to  hold,  as  matter  of  law  and  the  Appellate  Division  to  unani- 
mously sanction  the  holding,  that  the  plaintiff  was  assailed  in 
his  professional  capacity  ? 

The  article  imputed  to  a  physician  the  ignorance  of  a 
jackass,  the  brutality  of  a  savage  and  the  fiendishness  of  a 
ghoul,  which  presumptively  injured  his  professional  reputa- 
tion. Is  a  jackass  in  the  guise  of  a  doctor,  a  savage  unfit  to 
retain  his  diploma  as  a  physician,  a  graduate  of  a  medical 
school  who  is  a  brute,  a  ghoul  and  a  degenerate,  fit  to  prop- 
erly practice  his  profession  ?     Did  not  such  charges  necessarily 
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reflect  npon  his  capacity  and  tend  to  lessen  pablic  confidence 
in  him  as  a  professional  man  ?  "  If  the  words  be  of  probable 
ill-consequence  to  a  person  in  a  trade,  or  profession, or  office" 
they  are  actionable  per  se.  Is  such  a  physician  as  the  plain- 
tiff is  said  to  be  worthy  of  employment  ?  Would  people  be 
apt  to  engage  him  to  enter  their  households  and  care  for  their 
sick  ?  Did  not  the  language  used  "  touch  "  the  plaintiff,  that 
is,  affect  him,  in  his  special  character,  more  than  it  would  a 
person  in  any  other  profession  or  calling  ? 

To  say  of  a  minister  that  he  is  immoral,  of  a  lawyer  that  he 
is  an  ignoramus,  a  drunkard  or  a  cheat,  of  an  architect  or  a 
teller  of  a  bank  that  he  is  crazy,  of  a  physician  that  he  is  a 
humbug,  or  a  quack,  or  a  butcher,  or  a  blockhead,  or  a  quack- 
salver, or  an  empiric,  or  a  mountebank,  or  that  he  is  no  scholar, 
or  that  his  diploma  is  worthless,  has  been  held  actionable  per 
se,  as  touching  the  vocation.  (Krug  v.  Pitass,  162  N.  Y. 
154 ;  Moore  v.  Francis,  121  N.  Y.  199,  204 ;  Cruihshank 
v.  Gordon,  118  N.  Y.  178,  183 ;  Sanderson  v.  Caldwell,  45 
N.  Y.  398,  402  ;  White  v.  Carroll,  42  N.  Y.  161 ;  Tarleton 
v.  Lagarde,  46  La.  Ann.  1368  ;  26  L.  E.  A.  325 ;  Clifford  v. 
Cochrane,  10  111.  App.  570 ;  Cawdry  v.  Ilighley,  Cro.  Car. 
270 ;  Peard  v.  Jones,  Cro.  Car.  382 ;  Allen  v.  Eaton,  1  Eoll. 
Abr.  54 ;  Doddart  v.  Haselfoot,  1  Viner's  Abr.  [S.  a.]  pi.  12 ; 
Southee  v.  Denny,  1  Exch.  196 ;  Cooke's  Law  of  Defamation, 
18 ;  18  Am.  &  Eng.  Ency.  [2d  ed.]  961.) 

The  case  before  us  comes  within  the  principle  of  the  cases 
cited  and  others  referred  to  therein.  While  the  plaintiff,  in 
view  of  his  own  testimony,  deserves  little  sympathy,  he  is 
entitled  to  his  legal  rights  and  to  have  such  character  as  he 
had  left  after  his  foolish  conduct  protected  from  destruction 
by  defamation. 

The  judgment  should  be  affirmed,  with  costs. 

Haight,  J.  (dissenting).  Upon  the  trial  the  court  charged 
the  jury  that  the  matter  published  was  an  untruthful  state- 
ment in  a  substantial  particular,  and  that  it  was  spoken  of  the 
plaintiff  "  in  relation  to  his  profession  and  assailed  him  in  his 
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professional  capacity,  and  that,  therefore,  it  is  libelous  in  and 
of  itself."  An  exception  was  taken  to  so  much  of  this  charge 
as  states  that  the  writing  was  of  and  concerning  the  plaintiff 
in  relation  to  his  professional  capacity. 

Many  statements  published  of  an  individual  to 'some  extent 
affecting  his  standing  and  reputation,  only  become  actionable 
when  special  damages  are  alleged  and  shown  ;  but  when  the 
publication  tends  to  injure  him  in  his  profession  or  business, 
or  to  charge  him  with  the  commission  of  a  crime,  it  becomes 
actionable  per  se.  It  will  thus  be  seen  tha't  statements  pub- 
lished tending  to  injure  a  person  in  his  profession  or  business 
are  an  aggravation  of  the  offense,  and  are  ordinarily  more 
heavily  punished  than  where  a  statement  is  published  con- 
cerning the  individual.  We  incline  to  the  view  that  both 
articles  were  libelous  per  se.  Both  charged  the  plaintiff  with 
offenses  under  our  Penal  Code.  It  was  a  libel  and  mis- 
demeanor to  hang  Dr.  Stewart  in  effigy.  (Sec.  $42.)  It  was 
a  felony  to  break  into  the  dead  house  and  remove  a  body 
therefrom  for  the  purpose  of  hanging  it  in  effigy.  (Sec.  313.) 
It  was  also  an  offense  to  break  into  the  dead  house  for  the 
purpose  of  removing  coffins.  (Sec.  505.)  The  plaintiff,  there- 
fore, would  be  entitled  to  recover  some  damages  unless  the 
charges  were  true.  It  now  appears  that  he  was,  in  fact,  guilty 
of  a  misdemeanor  in  taking  part  in  the  hanging  of  Dr.  Stewart 
in  effigy.  It  also  appears  that  he  was  guilty  of  a  misdemeanor, 
if  not  of  a  graver  crime,  in  assisting  in  the  breaking  into  the 
dead  house  and  in  the  taking  of  the  three  coffins  therefrom. 
He  did  not,  however,  as  we  have  seen,  take  a  dead  body  from 
the  house.  In  so  far  as  he  has  damaged  his  own  character  by 
the  offenses  that  he  has  committed,  he  is  without  remedy  and 
must  suffer  the  consequences.  He  can  only  recover  such 
damages  as  he  has  sustained  by  reason  of  the  additional 
charge  of  which  he  was  not  guilty.  This  was  the  measure 
of  the  defendant's  liability ;  but  the  jury,  as  we  have  seen, 
was  permitted  to  include  another  element — that  of  injury 
to  plaintiff's  profession  or  business.  In  determining  this 
question  it  becomes  necessary  to  carefully  review  the  arti- 
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cles  published.  The  news  article  purports  to  give  a  detailed 
account  of  what  transpired,  and  we  discover  nothing  in  it  that 
is  an  attack  upon  plaintiff's  skill  or  ability  as  a  physician  and 
surgeon.  The  reference  in  the  editorial  to  the  doctor  who 
attended  upon  the  child  run  over  by  a  delivery  wagon  is  an 
independent  matter  having  no  connection  with  the  charge 
against  the  medical  staff  of  the  hospital  of  which  the  defend- 
ant was  a  member.  It  is  true  that  the  plaintiff  with  his 
associates  are  spoken  of  as  ghouls,  jackasses,  brutes  and 
degenerates.  It  is  also  true  that  if  these  words  were  spoken 
of  and  concerning  the  plaintiff's  skill  or  capacity  in  his  pro- 
fession, damages  would  be  recoverable  for  this  injury ;  but  we 
think  that  reading  all  of  the  statements  in  the  articles  together 
they  very  clearly  disclose  the  purpose  of  the  writer  in  using 
these  expressions  as  applying  to  the  transaction  detailed,  and 
not  to  the  plaintiff's  professional  capacity,  skill  or  ability  as  a 
physician.  As  applied  to  the  plaintiff's  conduct  on  the  night 
in  question  they  furnished  a  basis  for  no  additional  allowance 
by  way  of  damages,  for,  adopting  his  own  story  of  the  trans- 
action as  given  upon  the  witness  stand,  it  was,  to  speak  mildly, 
a  most  disgraceful  affair  meriting  the  condemnation  of  every 
law-abiding  citizen.  The  libel  upon  the  superintendent  was 
bad  enough,  but  this  sinks  into  insignificance  when  we  con- 
template the  injury  that  may  result  to  the  institution.  A 
hospital,  dependent  upon  the  liberalities  of  the  charitably 
inclined  for  its  support,  maintaining  a  staff  of  physicians 
who  violate  in  the  night  the  repository  of  their  own  dead,  may 
be  deprived  of  many  liberal  contributions  that  it  otherwise 
would  have  obtained  had  it  not  been  for  such  conduct. 

We  conclude  that  the  charge,  as  made,  was  erroneous  in 
the  particular  alluded  to,  and  for  that  reason  the  judgment 
should  be  reversed  and  a  new  trial  ordered,  with  costs  to  abide 
the  event. 

-  Parker,  Ch.  J.,  Martin  and  Werner,  JJ.,  concur  with 
Vann,  J. ;  Gray  and  O'Brien,  JJ.,  concur  with  Haight,  J. 

Judgment  affirmed. 
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Amelia  L.  Spies,  as  Executrix  of  Francis  Spies,  Deceased, 
Respondent,  v.  National  City  Bank,  Appellant. 

1.  Appeal  —  Question  op  Fact.  A  finding  as  to  the  law  of  a  foreign 
state  upon  a  given  subject  is  a  finding  of  fact,  and  if  unanimously 
approved  by  the  Appellate  Division  is  conclusive  upon  the  Court  of 
Appeals. 

2.  Bills,  Notes  and  Checks — Indorsement.    The  holder  of  a  prom- . 
issory  note  who  so  deals  with  the  maker  that  he  becomes  discharged  from 
all  liability  thereon  as  against  subsequent  indorsers,  cannot  enforce  the 
contract  of  indorsement. 

8.  When  Acts  of  the  Holder  Depriving  Indorsee  of  Remedy 
against  the  Maker  Discharge  Indorser.  A  promissory  note  exe- 
cuted in  another- state  but  indorsed  in  this  state,  cannot  be  enforced 
against  the  indorser  by  the  holder  where  he  has  recovered  judgment 
thereon  against  the  maker  in  the  foreign  state  and  without  the  consent  of 
the  indorser  has  sold  the  judgment  and  transferred  it  to  a  third  party  for 
the  benefit  of  the  maker,  and  caused  or  permitted  an  order  to  be  entered 
in  the  action  declaring  that  the  transferee  "be  subrogated  to  all  the  plain- 
tiff's rights,  claims  and  demands  in  and  to  the  judgment  therein  against 
the  defendant,"  although  at  the  time  of  the  transfer  the  holder^ expressly 
reserved  all  of  his  rights  and  claims  against  the  indorser,  to  which  reserva- 
tion both  the  transferee  and  the  defendant  assented,  where  the  effect  of 
the  transaction  was  by  the  law  of  the  foreign  state  to  relieve  the  maker 
from  all  liability  on  the  note;  the  fact  that  the  holder  reserved  his 
rights  does  not  entitle  him  to  enforce  the  note,  against  the  indorser,  since 
by  his  own  act  he  deprived  the  latter  of  his  remedy  against  the  maker, 
and  by  the  laws  of  this  state,  by  which  the  contract  of  indorsement  is 
governed,  the  indorser  is  discharged  from  all  liability  on  the  note. 

Spies  v.  Nat.  City  Bank,  68  App.  Div.  70,  affirmed. 

(Argued  February  18,  1903;  decided  March  24,  1903.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
January  28,  1902,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  the  report  of  a  referee. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion 

John  A.  Garver  for  appellant.  The  law  of  Yew  York 
controls.     Indorsement  is  an  independent  contract,  governed 
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by  the  law  of  the  place  where  made  or  where  it  takes  effect. 
(Dyke  v.  K  By.  Co.,  45  N.  Y.  113 ;  Tilden  v.  Blair,  21 
Wall.  241 ;  4  Am.  &  Eng.  Ency.  of  Law  [2d  ed.],  477  ;  Story 
on  Confl.  of  Laws,  §  314 ;  Daniel  on  Neg.  Inst.  §§  867,  868, 
899  ;  Aymar  v.  Sheldon,  12  Wend.  439  ;  Allen  v.  Merchants' 
Bank,  22  Wend.  215  ;  Cook  v.  Litchfield,  9  N.  Y.  279 ; 
Musson  v.  Lake,  4  How.  [U.  S.]  262 ;  Trabue  v.  Short,  18 
La.  Ann.  257 ;  Weil  v.  Lange,  6  Daly,  549 ;  A.  Bank  v. 
P.  Bank,  41  Barb.  599  ;  Lee  v.  Selleck,  32  Barb.  522.)  The 
reservation  was  valid  under  the  laws  of  New  York.  (Stewart 
v.  Eden,  2  Caines,  121 ;  Morgan  v.  Smith,  70  N.  Y.  537 ; 
Calvo  v.  Davies,  73  N.  Y.  211 ;  Nat.  Bank  of  Newburgh  v. 
Bigler,  83  N.  Y.  51 ;  Palmer  v.  Pwrtfy,  83  N.  Y.  144 ; 
HubbeU  v.  Carpenter,  5  N.  Y.  171 ;  Booth  v.  i<!,  ^.,  Bank, 
74  N.  Y.  228.)  By  the  law  of  New  York  the  bank  could 
reserve  its  rights  against  the  iudorser.  It  was  not  necessary 
that  it  should  make  such  reservation  within  the  state  of  New 
York.  (Pinney  v.  Nelson,  183  U.  S.  144 ;  King  v.  Sarria, 
69  N.  Y.  24.)  The  note  was  protested  at  its  maturity.  It 
was  the  duty  of  the  indorser  at  that  time  to  pay  the  note,  and, 
upon  the  protest  of  the  note,  the  indorser  ceased  to  be  a  mere 
surety  and  became  liable  as  principal  for  the  amount  due. 
(F.  Nat  Bcmk  v.  Wood,  71  N.  Y.  405 ;  G.  A.  Bank  v.  N 
C.  Co.,  13  App.  Div.  450.) 

James  Harold  Warner  for  respondent.  If  the  holder  of  a 
note  does  an  act  which  destroys  the  remedy  of  an  indorser 
against  the  maker,  or,  through  inaction,  produces  the  same 
result,  the  indorser  is  discharged.  (Shutts  v.  Fingar,  100  N. 
Y.  543  ;  Pitts  v.  Congdon,  2  N.  Y.  345  ;  Brown  v.  Williams, 
4  Wend.  360.) 

Parker,  Ch.  J.     The  Appellate  Division  having  unani- 
*  mously  affirmed  the  judgment  entered  on  the  report  of  the 
referee,  the  legal  effect  thereof  was   to  conclusively  estab- 
lish the  findings  of  fact  made  by  the  referee,  which  are  as 
follows ; 
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"  In  and  prior  to  April,  1893,  Francis  Spies,  the  plaintiffs 
testator,  was  doing  business  in  the  City  of  New  York  in  the 
name  of  Marcial  and  Co.  At  his  request  in  April,  1893,  at 
New  York  City,  the  defendant  discounted  for  him  a  note  for 
$4,786.62  made  in  New  Orleans  by  K.  M.  Ong  to  the  order  of 
Marcial  and  Co.,  dated  the  11th  day  of  April,  1893,  and  pay- 
able in  four  months  thereafter.  Spies  indorsed  the  note  in 
the  name  of  Marcial  and  Co.  to  the  defendant.  At  that  time 
the  defendant  held  certain  railroad  bonds  which  Spies  had 
deposited  with  it  as  security  for  the  indebtedness  then  due  to 
it  from  him  and  as  security  also  for  i  any  other  note  or  claim ' 
the  defendant  might  have  against  him.  The  defendant  dis- 
counted the  above-mentioned  note,  relying  upon  the  said 
securities.  The  note  was  not  paid  when  due  and  was  duly 
protested  and  due  notice  was  given  to  the  plaintiff  —  Spies, 
the  indorser,  having  in  the  meantime  died.  In  February,  1894, 
this  defendant  recovered  judgment  upon  the  note  against  Ong, 
the  maker,  in  the  Civil  District  Court  for  the  Parish  of 
Orleans,  in  Louisiana,  where  Ong  resided.  A  few  months 
later  the  defendant  sold  and  transferred  the  said  judgment  to 
Alfred  Hiller  for  fifty  per  cent,  of  its  face  value.  An  order 
of  subrogation  was  entered  in  the  action  in  which  the  said 
judgment  had  been  recovered,  which  declared  that  Hiller  i  be 
subrogated  to  all  the  plaintiff's  rights,  claims  and  demands  in 
and  to  the  judgment  therein  against  the  defendant  R.  M.  Ong.' 
In  this  transaction,  all  of  which  took  place  in  Louisiana,  Hil- 
ler represented  Ong,  and  acted  in  his  behalf  and  for  his  bene- 
fit, and  Ong  became  the  owner  of  the  judgment.  When  this 
defendant  sold  and  assigned  the  said  judgment  to  Hiller  it  was 
with  an  express  reservation  of  all  of  the  defendant's  rights  and 
claims  against  the  indorsers  of  the  note,  to  which  reservation 
both  Hiller  and  Ong  assented.  In  or  about  January,  1899, 
the  defendant  sold  the  railroad  bonds  above  referred  to,  and 
applied  a  part  of  the  proceeds  to  the  payment  of  the  sum  due 
to  the  defendant  on  the  indebtedness  for  which  the  said  bonds 
had  been  originally  pledged  by  Spies.  The  balance  of  said 
proceeds,  amounting  to  $1,469.06,  the  defendant  applied  on 
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account  of  his  alleged  claim  against  Spies  as  indorser  of  the 
Ong  note. 

"  By  the  law,  both  of  Louisiana  and  New  York,  the  effect 
of  the  said  transaction  between  this  defendant  and  Hiller  and 
Ong  was  to  release  Ong  from  all  liability  upon  the  note  as 
maker.  Such  release  operated  to  discharge  the  liability  of 
Spies  (or  Marcial  and  Co.),  the  indorser.  The  liability  of  the 
indorser  was  not  preserved  or  continued  by  the  reservation 
by  the  defendant  of  its  rights  and  claims  against  the  indorser 
when  it  sold  and  assigned  the  judgment. 

"The  plaintiff  is  the  duly  qualified  executor  of  the  said 
Francis  Spies,  and,  before  the  commencement  of  this  action, 
demanded  of  defendant  the  said  sum  of  $1,469.06,  which  the 
defendant  refused  to  pay." 

While  the  note  was  a  Louisiana  contract,  having  been  made 
in  that  state  by  a  resident  thereof,  payable  at  a  bank  therein, 
the  contract  of  indorsement  was  an  independent  contract  gov- 
erned by  the  law  of  the  state  where  it  was  made  and  took 
effect,  for  in  the  case  of  every  negotiable  instrument  there  are 
as  many  separate  contracts  as  there  are  indorsements,  each 
being  governed  by  the  law  of  the  place  where  made,  unless 
the  intention  is  to  negotiate  the  instrument  elsewhere.  (Story 
on  Conflict  of  Laws,  §  314 ;  Daniel  on  Negotiable  Instruments, 
§§  867,  868,  899 ;  Aymwr  v.  Sheldon,  12  Wend.  439 ;  Allen 
v.  Merchants*  Bank,  22  Wend.  215 ;  Cook  v.  Litchfield,  9  N. 
Y.  279,  290.)  The  note  was  made  payable  to  the  order  of 
Marcial  and  Co.,  under  which  name  the  plaintiff's  testator  did 
business  in  the  city  of  New  York,  and  it  was  by  him  duly 
indorsed  to  the  defendant,  at  its  banking  house  in  New  York, 
before  maturity.  The  contract  of  indorsement  was,  there- 
fore, a  New  York  contract,  and  the  defendant  having  pre- 
sented the  note  for  payment  when  and  where  it  was  made 
payable,  and,  upon  the  refusal  to  pay,  having  caused  the  same 
to  be  duly  protested  for  non-payment  and  notice  thereof  to  be 
given  to  the  plaintiff,  it  thereupon  became  entitled  to  enforce 
payment,  and  still  retains  that  right  unless  it  has  done,  or 
15 
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omitted  to  do,  some  act  which,  under  the  law  of  this  state, 
has  destroyed  that  right. 

While  the  holder  of  a  note  may  enforce  collection  from 
either  the  maker  or  indorser,  or  both,  he  must  take  care  not 
to  impair  the  remedy  of  the  indorser  against  the  maker,  for 
to  the  extent  that  he  destroys  the  indorsees  claim  against  the 
maker  he  releases  his  claim  against  the  indorser.  {Shutts  v. 
Fingar,  100  N.  Y.  539;  Pitts  v.  Congdon,  2  K  Y.  352; 
Brown  v.  Williams,  4  Wend.  360.) 

In  Shutts*  case  it  is  said,  in  the  course  of  a  very  full  and 
careful  discussion  of  the  general  subject,  that  an  indorser  who 
pays  a  note  "  is  entitled  to  demand  its  possession  from  the 
creditor  with  the  right  of  subrogation  to  all  securities  and 
remedies  possessed  by  him  against  the  prior  parties  thereon 
unimpaired  by  any  act  or  laches  of  such  creditor." 

In  Pitts*  case  it  is  held  that  "  he "  (the  holder)  "  cannot 
discharge  the  party  primarily  liable  and  then  sue  the  indorser, 
because  the  latter  would  in  this  way  be  deprived  of  his  remedy 
over." 

In  Browrts  case  the  court  said,  "  if  the  holder  releases  the 
principal  debtor,  he  ought  not  to  recover  against  the  indorser, 
for,  by  releasing  the  debt,  he  discharged  the  principal  from 
all  liability  upon  the  note  to  the  indorser  as  well  as  himself." 

The  principle  established  by  these  cases  is  that  if  the  holder 
of  a  note  so  deals  with  the  maker  that  he  becomes  discharged 
from  all  liability  thereon  as  against  subsequent  indorsers,  then 
the  indorsers  cannot  be  compelled  to  pay  it. 

Now,  the  plaintiff's  claim  throughout  this  litigation  is  that 
the  defendant  cannot  enforce  the  contract  of  indorsement 
because  it  has  destroyed  the  plaintiff's  remedy  against  Ong, 
the  maker  of  the  note. 

Turning  to  the  findings  of  fact,  for  the  purpose  of  learning 
whether  this  contention  be  well  founded,  we  find  that  the 
defendant  recovered  a  judgment  against  the  maker  of  the 
note,  Ong,  in  the  state  of  Louisiana,  and  later  sold  and 
assigned  the  judgment  to  one  Hiller  for  fifty  per  cent  of  its 
face  value,  and  caused  or  permitted  an  order  to  be  entered  in 
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the  action  which  declared  that  Hiller  "  be  subrogated  to  all 
the  plaintiffs  (defendant  here)  rights,  claims  and  demands  in 
and  to  the  judgment  therein  against  the  defendant  R.  M. 
Ong."  A  reservation,  not  mentioned  in  the  assignment  or 
order  of  subrogation  of  the  defendant's  rights  against  the 
iudorser  was  also  made  by  the  defendant  with  the.  assent  of 
both  Hiller  and  Oug. 

The  next  inquiry  naturally  is,  was  the  legal  effect  of  this 
action  to  release  Ong  from  all  liability  on  the  note  to  the 
indorser  in  the  event  that  he  should  pay  voluntarily,  or 
otherwise,  the  fifty  per  cent  of  the  note  uncollected  by  the 
defendant  ? 

The  answer  must  of  course  be  furnished  by  the  law  of  the  \ 
state  of  Louisiana,  because  Ong's  contract,  as  maker  of  the  * 
note,  was  a  Louisiana  contract,  and  the  contract  of  assignment 
and  such  reservation  as  was  attempted  to  be  made  was  made 
within  and  is  governed  by  the  law  of  that  state.  And  the 
answer  for  the  purposes  of  this  action  could  only  be  obtained 
by  the  introduction  of  evidence  showing  what  the  law  of 
Louisiana  is  so  far  as  it  relates  to  that  question,  for  what  may 
be  the  foreign  law  upon  a  given'  subject  presents  a  question  of 
fact,  not  a  question  of  law  (Genet  v.  D.  A  H.  C.  Co.,  163  N. 
Y.  175,  177),  and  must  be  both  proved  and  found  like  any 
other  question  of  fact. 

It  follows  necessarily  that  when  found  as  a  fact  by  a  trial 
court  or  referee  the  effect  of  a  unanimous  affirmance  of  a 
judgment  based  in  part  thereon  is  to  compel  this  court  to 
treat  such  finding  precisely  as  it  does  any  other  finding  of 
fact,  namely,  as  importing  absolute  verity. 

Again  turning  to  the  findings,  we  find  it  stated  that  by  the 
law  of  Louisiana  the  effect  of  the  said  transaction  between 
this  defendant  and  Hiller  and  Ong  was  to  relieve  Ong  from 
all  liability  upon  the  note  as  maker.  The  plaintiff's  remedy 
as  against  the  maker  has,  therefore,  been  swept  away  by  the 
affirmative  action  of  this  defendant,  and,  hence,  under  the 
general  rule  of  law  that  obtains  in  such  case  in  this  state, 
the  defendant  must  be  deemed  to  have  lost  the  right  that 
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it  once  had  to  collect  the  note  or  any  part  of  it  from  the 
plaintiff. 

The  learned  counsel  for  the  appellant  insists  that  even  if  it 
be  true  that  the  legal  effect  of  the  assignment  of  the  judg- 
ment and  the  entry  of  the  order  of  subrogation  operated  to 
discharge  the  maker  from  all  liability  on  the  note,  neverthe- 
less the  effect  of  the  holder's  reservation  of  his  rights  against 
the  indorser  permits  recovery  from  him  on  the  note  under  the 
law  of  this  state  which  governs,  as  we  have  seen,  the  contract 
of  indorsement. 

The  legal  effect  of  such  a  contention  necessarily  is,  that 
there  exists  in  this  state  an  exception  to  the  general  rule,  that 
a  holder  who  so  acts  as  to  discharge  a  maker  from  all  liability 
on  a  note  releases  all  subsequent  indorsers  from  liability 
thereon,  and  is  to  be  found  in  a  case  where,  at  the  time  of 
releasing  the  maker,  the  holder  expressly  reserves  all  rights 
against  the  indorsers. 

If  his  contention  be  well  founded  the  exception  would  so 
operate  as  to  destroy  in  large  measure  the  value  of  the  gen- 
eral rule,  which  is  well  grounded  in  reason  as  well  as  authority, 
for  in  many  cases  the  holder  could  deprive  the  indorser  of  his 
remedy  over  against  the  maker  and  still  pursue  the  holder's 
remedy  against  the  indorser  by  a  simple  agreement  with  the 
maker  that  the  holder's  rights  against  the  indorser  should  be 
reserved. 

He  cites  in  support  of  his  position  the  following  cases  in 
this  court :  Morgan  v.  Smith  (70  N.  Y.  537) ;  Calvo  v.  Davies 
(73  N.  Y.  211) ;  Palmer  v.  Purdy  (83  N.  Y.  144). 

In  Morgan  v.  Smith  no  such  question  was  involved.  The 
defendants  were  co-sureties  upon  a  lease,  and  after  the  lessees 
had  taken  possession  under  the  lease  they  entered  into  an 
agreement  with  the  lessor  that  the  latter  should  rent  the 
premises  for  them  at  their  risk,  crediting  to  them  any  receipts 
for  rent,  with  a  condition  that  the  agreement  should  not 
impair  or  alter  the  relations  of  the  parties,  the  covenants  of 
the  lease,  or  the  security  for  the  rent.  It  was  held  that  the 
agreement,  even  without  the  condition,  was  no  more  in  effect 


1903.]  Spina  v.  National  City  Bank.  229 

N.  Y.  Rep.]      Opinion  of  the  Court,  per  Parker,  Ch.  J. 

than  a  cousent  that  the  lessees  might  underlet  and  that  under 
the  condition  the  rights  of  the  sureties  were  in  no  wise 
affected.  The  court  concluded  the  opinion  in  these  words : 
"  The  delivery  and  reception  of  the  key  was  not  a  surrender 
or  taking  possession  of  the  premises,  but  an  intrusting  to  the 
plaintiff  of  the  coutrol  of  them  for  the  purpose  of  letting 
them  in  behalf  of  the  lessees,  they  all  the  while  remaining 
tenants  and  liable  for  the  rent  according  to  the  terms  of  the 
lease.  We  do  not  think  that  this  point  can  be  sustained." 
*  Calvo  v.  Davies  was  an  action  to  enforce  a  mortgage  upon 
premises  subsequently  sold  to  a  grantee,  who  in  his  deed 
assumed  its  payment  and  later  entered  into  an  agreement  with 
the  mortgagee  to  extend  the  time  of  payment  without  the 
consent  of  his  grantor.  Held,  that  the  effect  of  the  agree- 
ment was  to  discharge  the  grantor  and  mortgagor  from  liabil- 
ity for  the  mortgage  debt. 

In  Palmer  v.  Purdyy  of  the  four  tenants,  all  liable  for  rent 
to  the  plaintiff,  two  left  the  firm  after  having  made  an  agree- 
ment with  the  other  two  that  they  should  assume  the  payment 
of  rent  thereafter  to  accrue,  but  the  fact  of  this  agreement 
was  not  fairly  communicated  to  the  landlord,  so  this  court 
held  that  he  was  not  called  upon  to  treat  the  outgoing  mem- 
bers as  sureties,  but  could  legally  deal  with  them  all  as  princi- 
pal debtors.  So  the  defense  that  by  the  acceptance  of  the 
notes  of  the  two  members  continuing  in  possession  of  the  prem- 
ises the  landlord  had  extended  the  time  of  payment  of  the 
rent,  was  brushed  aside,  and  then  the  court  added,  further, 
that  even  if  it  accorded  to  them  the  rights  of  sureties  the 
defendant's  acceptance  of  the  notes,  upon  an  express  reserva- 
tion of  his  rights  and  remedies  as  against  them  prevented  it 
from  operating  as  an  absolute,  and  made  it  only  a  "  qualified 
and  conditional  suspension  of  the  right  of  action ;  *  *  * 
it  is  to  be  treated  in  effect  as  if  it  was  made  in  express  terms 
subject  to  the  consent  of  the  surety,  and  the  surety  is  not 
thereby  discharged." 

That  rule  has  never  been  applied  to  an  indorser  on  a 
promissory  note  by  this  court,  and  never  can  be,  when,  as  in 
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this  case,  there  is  to  be  found  in  the  facts  and  circumstances 
surrounding  the  transaction  no  opportunity  to  treat  the  release 
of  the  maker  as  having  been  made  subject  to  the  consent  of 
the  indorser. 

The  judgment  should  be  affirmed,  with  costs. 

Gray,  O'Brien,  Bartlett,  Haight,  Vann  and  Cullen, 
JJ.,  concur. 

Judgment  affirmed. 


Mary  J.  Westerfield  et  al.,  Appellants,  v.  Thomas  Rogers, 
Individually,  and  as  Trustee  under  the  "Will  of  Jason 
Rogers,  Deceased,  et  al.,  Respondents,  Impleaded  with 
Others. 

1.  Appeal  —  Dismissal  —  Vacation  of  Judgment.  The  Appellate 
Division  cannot,  after  dismissing  an  appeal  upon  the  facts  and  the  law, 
vacate  and  set  aside  the  judgment,  since  a  dismissal  of  the  appeal 
deprives  it  of  any  further  jurisdiction  over  the  judgment  or  proceedings. 

2.  Judgment  —  Reversal  on  Facts.  A  judgment  cannot  be  reversed 
on  the  facts  by  the  Appellate  Division  where  all  the  facts  are  of  record 
and  uncontro verted. 

8.  Courts  —  Exclusiveness  of  Jurisdiction.  An  action  in  equity  to 
remove  trustees  and  to  charge  the  interest  of  one  of  them  in  the  trust 
estate  with  an  amount  misappropriated  by  his  cotrustee  may  be  enter- 
tained by  the  Supreme  Court  where  there  is  a  question  as  to  the  extent  of 
the  trustee's  interest  under  the  trust  deed,  although  a  proceeding  for  an 
intermediate  accounting  of  the  trustees  is  pending  in  the  Surrogate's 
Court,  and  though  proceedings  were  subsequently  instituted  therein  for 
the  removal  of  the  trustees  on  account  of  their  misconduct  in  appropriat- 
ing the  trust  funds,  whereby  a  part  of  the  relief  sought  in  the  equity 
action  was  obtained. 

4.  Question  of  Pact  —  Unatimous  Affirmance.  Whether  the  bene- 
ficiaries under  a  trust  deed  excluded  from  any  care  or  control  of  the  trust 
estates  a  trustee,  sought  to  be  held  liable  for  sums  misappropriated  by  a 
cotrustee,  is  a  question  of  fact  upon  which  the  unanimous  decision  of 
the  Appellate  Division  is  final. 

5.  Judgment  —  Res  Adjudicata  —  Courts.  The  final  determination 
of  the  Appellate  Division  on  appeal  from  the  decision  of  the  surrogate,  as 
to  the  liability  of  a  trustee  for  funds  misappropriated  by  his  cotrustee,  is 
res  adjudicata  and  binding  upon  the  referee  and  the  Supreme  Court,  in  an 
action  subsequently  brought  therein  to  remove  the  trustees  and  to  charge 
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the  interest  of  one  of  them  in  the  trust  estate  with  the  amount  of  the 
defalcation. 

6.  Trustees  —  Defalcation  of  —  How  Proceeds  of  Property 
Turned  Over  as  Security  Therefor  Should  Be  Applied.  Where  a 
trustee  of  an  estate,  instead  of  reporting  a  defalcation  of  a  cotrustee  to 
the  beneficiaries  of  the  trust,  kept  it  secret  for  more  than  a  year  while 
endeavoring  to  make  something  out  of  property  turned  over  by  the 
cotrustee  in  order  to  save  him  from  loss  and  disgrace,  and  joined  with 
him  in  appropriating  large  sums  from  the  trust  estate  for  the  purpose  of 
preserving  and  improving  such  property,  there  should  be  paid  out  of  the 
proceeds  of  the  sale  of  the  property  after  it  had  been  turned  over  to  the 
successor  of  such  trustees,  upon  their  removal,  first,  the  amount  paid  by 
the  new  trustee,  with  the  consent  of  the  beneficiaries  of  the  trust,  for  the 
preservation  of  the  property,  the  remainder  thereof,  if  any,  to  be  applied 
upon  the  funds  appropriated  by  the  defaulting  trustee  prior  to  the  dis- 
covery of  his  defalcation,  and,  if  any  then  remains,  to  apply  it  upon  the 
joint  indebtedness  of  the  two  trustees. 

Westerfield  v.  Bogers,  63  App.  Div.  18,  reversed. 

(Argued  December  15,  1902;  decided  March  24,  1903.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
November  30,  1901,  dismissing  appeals  thereto  and  vacating 
and  setting  aside  a  judgment  in  favor  of  plaintiffs  entered 
upon  the  report  of  a  referee. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Hamilton  Wallis  for  appellants.  This  court  is  not  ousted 
of  its  jurisdiction  to  determine  the  questions  raised  by  this 
appeal,  by  the  recital  in  the  order  of  the  Appellate  Division 
that  the  action  is  dismissed  upon  the  facts,  as  well  as  upon  the 
aw.  (Otten  v.  M.  R.  Co.,  150  N.  Y.  395 ;  Hirshfeld  v. 
\FitzgerdUl  157  N.  Y.  166 ;  Griggs  v.  Day,  158  N.  Y.  1 . . 
Benedict  v.  Arnoux,  154  N.  Y.  715 ;  Snyder  v.  Seaman,  157 
N.  Y.  449 ;  Guernsey  v.  Miller,  80  N.  Y.  181 ;  Astor  v 
EAmoreva,  8  N.  Y.  107 ;  Griffin  v.  Marquanrdt,  17  N.  Y. 
28;  Edmonston  v.  McLoud,  16  K  Y.  543;  Stoioett  v.  Hew- 
lett, 57  K  Y.  637;  Cuff  v.  Borland,  57  N.  Y.  560.)  The 
court  erred  in  dismissing  the  action  upon  the  law.    {Christy  v. 
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Libby,  5  Abb.  Pr.  [N.  S.]  200 ;  Wager  v.  Wager,  87  N.  Y. 
167 ;  Sanders  v.  Soutter,  126  N.  Y.  193 ;  Coffin  v.  G.  P.  Co., 
136  N.  Y.  655 ;  James  v.  Work,  70  Hun,  296 ;  Dawley  v. 
Brown,  79  N.  Y.  390 ;  SijweU  v.  Chamberlain,  60  N.  Y. 
272;  Geery  v.  Webster,  11  Hun,  428;  Matter  of  Hood,  27 
Hun,  579 ;  Parker  v.  Selye,  3  App.  Div.  149.)  The  judg- 
ment entered  upon  the  report  of  the  referee  was  right. 
{Earle  v.  Earle,  93  N.  Y.  104 ;  Matter  of  Rogers,  161  K  Y. 
108;  Matter  of  Westerfeld,  32  App.  Div.  324;  Aurora  City 
v.  West,  7  Wall.  82.) 

Edward  Winslow  Paige,  Pastus  S.  Pansom,  Henry  L. 
Stimson  and  Douglas  Campbell  for  respondents.  The  court 
of  the  surrogate  of  Westchester  county  had  first  and  exclusive 
jurisdiction,  and  this  action  was,  therefore,  properly  dismissed. 
{Matter  of  Ayrault,  146  N.  Y.  389.)  Thomas  Kogers  was 
erroneously  charged  with  the  $144,000  taken  by  Cauldwell. 
(WUmerding  v.  McKesson,  103  N.  Y.  329;  Sherman  v. 
Page,  85  N.  Y.  123;  Croft  v.  Williams,  38  N.  Y.  394; 
Brum  v.  Gittett,  115  N.  Y.  10 ;  Nantz  v.  Oakley,  120  N. 
Y.  84 ;  Cocks  v.  Havilcmd,  124  K  Y.  426  ;  Purdy  v.  Lynch, 
145  N.  Y.  462;  Earle  v.  Earle,  93  N.  Y.  104;  Adair  v. 
Brimmer,  74  N.  Y.  539.) 

Haight,  J.  The  facts,  so  far  as  they  will  be  discussed  by 
us,  are  without  substantial  dispute  and  are  in  substance  as 
follows : 

Jason  Rogers  died  at  Morrisania,  Westchester  county,  where 
he  resided,  August  25th,  1868,  leaving  him  surviving  his 
widow,  Mary  Ann  Rogers,  and  Mary  J.  Rogers,  now  Wester- 
field,  Flora  E.  Rogers  and  Thomas  Rogers  his  only  children 
and  heirs  at  law.  At  the  time  of  his  death  he  was  possessed 
of  a  large  estate.  He  left  a  last  will  and  testament  which 
was  duly  admitted  to  probate  in  Westchester  county  as  a  will 
of  real  and  personal  property.  By  it  he,  among  other 
bequests,  created  three  trusts;  one  for  the  benefit  of  his 
daughter  Mary  J.  Rogers,  now  Westerfield,  during  life,  with 
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remainder  to  her  children,  should  she  leave  any ;  one  for  the 
benefit  of  his  daughter  Flora  E.  Rogers ;  and  the  third,  which 
was  to  be  composed  of  his  residuary  estate,  for  the  benefit  of 
his  widow  and  his  three  children.  He  provided  that  after  the 
death  of  his  widow  one-third  of  his  residuary  estate  should 
be  paid  over  and  conveyed  to  his  son  Thomas  Rogers,  and  that 
the  other  two-thirds  should  remain  in  trust  for  the  benefit  of 
his  daughters.  The  testator  concluded  his  will  by  naming  his 
three  brothers  and  his  son  Thomas  executors  and  trustees 
under  the  will.  His  brother  Columbus  B.  Rogers  and  his  son 
Thomas  Rogers  alone  qualified.  The  estate  was  settled  in  due 
course  of  time  by  the  executors  and  passed  into  their  hands 
as  trustees.  On  the  7th  day  of  June,  1886,  Columbus  B. 
Rogers  resigned  as  trustee,  and  thereupon  pursuant  to  a  power 
given  to  the  widow  in  the  will  she  appointed  William  Cauld- 
well, the  father-in-law  of  Thomas  Rogers,  as  trustee  in  place 
of  Columbus  B.  Rogers,  who  thereupon  accounted  and  turned 
over  to  the  new  trustee  and  Thomas  Rogers  all  of  the  assets 
belonging  to  the  three  trust  estates.  Thereupon  the  moneys 
of  these  trusts  were  deposited  in  the  Central  Trust  Company 
in  the  city  of  New  York  in  the  name  of  William  Cauldwell 
trustee  alone,  and  the  securities  belonging  to  the  trusts  were 
placed  in  a  vault  in  the  National  Park  Bank  in  the  city  of 
New  York  to  which  Cauldwell  alone  had  access. 

Some  time  prior  to  the  year  1882,  Thomas  Rogers  married 
the  daughter  of  William  Cauldwell,  and  on  the  23d  of  Jan- 
uary of  that  year  he  executed  and  delivered  to  his  father-in- 
law  an  instrument  in  writing,  under  seal,  in  which  Cauldwell 
joined,  whereby,  after  reciting  some  of  the  provisions  of  his 
father's  will,  and  his  desire  to  provide  for  his  wife  and  to  pay 
certain  debts  out  of  the  estate  and  income  to  which  he  might 
be  entitled  by  inheritance,  or  under  the  provisions  of  his 
father's  will,  and  upon  the  express  consideration  of  one  dollar 
and  natural  love  and  affection  for  his  wife  and  children,  he 
gave,  granted,  bargained,  sold  and  conveyed  to  Cauldwell  all 
of  the  share  or  net  income  of  the  general  residuary  estate  of 
his  father,  accrued  or  accruing,  which  he  then  had  or  to  which 
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he  was  or  might  be  entitled  under  the  provisions  of  his 
father's  will ;  and  also  his  share  or  part  of  the  said  residnary 
estate  of  his  father  to  which  he  was  or  might  become  entitled, 
upon  trust  to  collect  the  rents,  issues  and  profits  of  the  estate 
and  to  pay  his  indebtedness  to  his  mother  and  to  one  Robert 
S.  Hughes  to  whom  he  was  indebted  in  the  sum  of  $35,635.09 
and  interest ;  that  out  of  the  balance,  if  any,  of  the  personal 
property,  and  if  not  sufficient  then  out  of  the  real  estate,  he 
was  directed  to  set  apart  the  sum  of  $50,000  as  a  trust  in 
favor  of  the  wife  of  Thomas  Rogers  during  her  life,  and  of 
himself  in  case  he  survived  her,  with  remainder  to  their 
children.  Nothing  appears  to  have  been  done  under  this 
trust  until  after  the  defalcation  of  Cauldwell,  hereinafter 
described,  had  become  known,  when  Cauldwell  resigned  and 
appointed  J.  S.  Rogers,  son  of  Thomas  Rogers,  as  such  trustee. 
After  Cauldwell  had  been  appointed  trustee  in  place  of 
Columbus  B.  Rogers  and  the  moneys  and  securities  had  been 
taken  possession  of  by  him,  he  from  time  to  time  withdrew 
moneys  belonging  to  the  trust  estates  and  applied  the  same  to 
his  own  use.  In  February,  1892,  he  took  from  the  securities 
deposited  in  the  vault  belonging  to  the  Flora  E.  Rogers 
trust  $23,000  in  United  States  4$  bonds,  which  he  sold  for 
$26,795.00,  and  loaned  the  same  to  Thomas  Rogers  upon  a 
mortgage  given  by  him  to  the  trustee  upon  his  undivided 
interest  in  the  real  estate  left  by  his  father  and  which  was 
included  in  the  Cauldwell  trust  for  the  benefit  of  his  wife  and 
children.  In  September,  1893,  Cauldwell  and  Rogers  filed 
their  accounts  with  the  surrogate  as  trustees,  and  asked  for  a 
judicial  settlement  of  their  accounts  as  such  to  that  time. 
These  accounts  were  verified  by  them.  At  that  time  Cauld- 
well had  appropriated  $20,000  of  the  trust  fund  to  his  own 
use,  but  this  sum  was  subsequently  restored  by  him  to  the 
trust  estates.  In  the  accounts  so  filed  by  the  trustees  it 
appeared  that  large  amounts  of  money  had  been  received  by 
them  in  the  distribution  of  the  assets  of  the  Rogers  Locomo- 
tive &  Machine  Works,  which  was  then  in  liquidation,  and 
a  question  arose  as  to  whether  the  funds  paid  over  upon  the 
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liquidation  of  that  corporation  were  principal  or  income, 
which  had  to  be  determined  by  the  courts,  and,  therefore,  the 
accounts  were  not  finally  settled  and  adjusted  until  1897. 

Shortly  after  Cauldwell  had  returned  the  $20,000  appro- 
priated by  him  to  the  trust  estates,  he  again  commenced  to 
withdraw  and  appropriate  to  his  own  use  the  moneys  of  the 
estates,  and  so  continued  until  the  8th  day  of  December,  1895, 
at  which  time  he  disclosed  to  his  son-in-law  Rogers,  the 
cotrustee,  the  fact  that  he  had  so  drawn  and  appropriated 
the  moneys  of  the  estates,  which  at  that  time  amounted  to 
$131,778.53.  He  was  then  in  want  of  more  money  and  he 
arranged  with  Rogers  to  deed  to  them,  as  trustees  of  the  estates, 
certain  real  property  owned  by  him,  including  the  Hotel  Empire 
in  the  city  of  New  York ;  and  thereupon  further  sums  were 
drawn  out  of  the  estates,  with  the  consent  of  Rogers,  which 
brought  up  the  funds  of  the  estates  appropriated  by  them  to 
the  sum  of  $197,000.  The  property  conveyed  to  the  trustees 
was  heavily  incumbered  by  mortgages.  Upon  the  Hotel 
Empire  there  was  a  first  mortgage  of  $450,000  and  a  second 
mortgage  of  $60,000,  and  upon  the  other  real  estate  turned 
over  to  the  trustees  there  was  a  mortgage  of  $10,000.  They 
then  concluded  to  purchase  the  second  mortgage  upon  the 
Hotel  Empire  of  $60,000  which  the  holder  had  offered  to  sell 
for  $52,000;  and  other  moneys  were  needed  for  taxes  and 
the  preservation  of  the  property,  and  thereupon  other  prop- 
erties owned  by  Cauldwell  were  transferred  to  the  trustees 
and  still  further  sums  taken  from  the  estates  by  the  trustees, 
amounting  in  the  aggregate  to  upwards  of  $300,000.  The 
appropriation  of  these  moneys  by  Cauldwell  was  not  disclosed 
to  the  plaintiffs  in  this  action  until  about  the  middle  of  April, 
1897,  more  than  fifteen  months  after  Cauldwell  had  advised 
Thomas  Rogers  of  his  appropriation  of  the  moneys  of  the 
estates. 

After  the  decree  had  been  entered  upon  settling  the  accounts 
of  the  trustees  rendered  in  1893,  the  plaintiffs  petitioned  the 
Surrogate's  Court  for  an  intermediate  accounting  of  the  trus- 
tees from  the  date  of  their  prior  account,  and  such  account 
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was  ordered  to  be  filed  by  the  surrogate.  Pending  these  pro- 
ceedings the  plaintiffs  first  learned  of  the  appropriation  of  the 
funds  of  the  trust  estates  by  the  trustees.  Thereupon  this 
action  was  brought  on  the  17th  day  of  August,  1897,  in  which 
the  children  of  Mrs.  Westerfield  and  of  Thomas  Rogers  were 
made  parties,  and  in  which  the  plaintiffs  demanded  a  judg- 
ment that  the  trustees  William  Cauldwell  and  Thomas  Rogers 
be  removed  as  such  trustees ;  that  some  suitable  person  or 
persons  be  appointed  in  their  places ;  that  a  receiver  be 
appointed  during  the  pendency  of  the  action ;  that  it  be 
adjudged  that  the  interest  of  Thomas  Rogers  in  the  trust 
residuary  estate,  both  real  and  personal,  be  charged  as  liable 
to  make  good  to  the  trust  estates  the  amount  of  the  defalca- 
tion, with  interest  and  costs,  and  that  their  successor  be 
adjudged  to  apply  the  same  to  that  purpose.  An  injunction 
and  other  relief  was  demanded,  including  such  other  and 
further  relief  as  may  be  just  and  proper.  To  this  complaint 
answers  were  interposed  by  the  defendants  Cauldwell  and 
Rogers  and  by  the  children  of  Thomas  Rogers,  in  which  the 
conveyance  to  Cauldwell  by  Thomas  Rogers  in  1882  creating 
a  trust  in  favor  of  his  wife  and  children  alluded  to  was  set  up 
as  a  defense  to  the  relief  asked  for  in  the  complaint. 

After  the  commencement  of  this  action  and  in  February, 
1898,  the  plaintiffs  petitioned  the  Surrogate's  Court  for  an 
order  removing  Cauldwell  and  Rogers  as  trustees,  and  upon 
that  petition  proceedings  were  had  resulting  in  a  decree,  bear- 
ing date  the  20th  day  of  April,  1898,  removing  the  defendants 
Cauldwell  and  Rogers  as  trustees  and  directing  them  forth- 
with to  account  to  the  court  as  such,  excepting  so  far  as  they 
had  already  had  their  accounts  passed  and  allowed.  There- 
upon the  trustee  Rogers  filed  an  account  purporting  to  be  an 
account  of  his  proceedings  as  trustee  from  April  13th,  1897, 
to  the  date  of  his  removal  on  April  20th,  1898.  And  there- 
after in  the  proceedings  in  the  Surrogate's  Court  this  account 
and  the  one  filed  by  Thomas  Rogers  in  the  intermediate 
accounting  of  April  13th,  1897,  were  treated  as  the  accounts 
required  in  and  by  the  order  of  removal,  since  taken  together 
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they  cover  the  period  from  September  1st,  1893,  the  date  of 
the  rendition  of  the  accounts  which  had  been  settled  and 
adjusted  by  the  decree  of  March  16th,  1897,  to  the  time  of 
his  removal. 

In  the  meantime,  and  before  the  trial  of  this  action  took 
place,  the  proceedings  before  the  surrogate  continued  upon 
the  intermediate  accounting  resulting  in  a  decree  of  the  Sur- 
rogate's Court  bearing  date  the  21st  day  of  February,  1898,  in 
which  he  settled  and  adjusted  the  accounts  of  the  trustees 
from  September,  1893,  until  the  23rd  day  of  October,  1897, 
charging  the  trustees  Cauldwell  and  Rogers  personally  with 
the  amounts  that  had  been  misappropriated.  From  this 
decree  an  appeal  was  taken  by  the  trustees  to  the  Appellate 
Division,  second  department,  and  resulted  in  the  entry  of  an 
order  of  that  court  on  the  11th  day  of  July,  1898,  as  follows: 
"  Ordered  and  adjudged  that  the  said  decree  appealed  from 
bo  and  the  same  is  hereby  reversed,  so  far  as  it  charges 
Thomas  Rogers  with  the  liability  for  the  misapplication  of 
funds  of  the  estate  by  William  Cauldwell,  prior  to  the  8th 
day  of  December,  1895,  and  in  all  other  respects  affirmed." 
(32  App.  Div.  324.)  Subsequently  a  motion  was  made  on  the 
part  of  Mary  J.  Westerfield  and  Flora  E.  Rogers  for  a  modi- 
fication of  the  decree  so  as  to  permit  a  further  hearing  before 
the  surrogate  upon  the  question  of  the  liability  of  Thomas 
Rogers  for  the  moneys  taken  by  William  Cauldwell  prior  to 
December  8th,  1895,  which  motion  was  denied.  Thereupon 
a  motion  was  made  to  the  Surrogate's  Court  that  the  proceed- 
ings be  opened  and  further  testimony  taken,  and  the  surro- 
gate, after  hearing  the  parties,  on  the  20th  day  of  March, 
1899,  granted  the  motion  and  ordered  that  the  decree,  as 
entered,  be  opened,  and  that  each  of  the  parties  be  permitted 
to  present  further  proofs.  It  appears  that  some  evidence  was 
taken  by  the  surrogate,  and  then  the  proceedings  upon  the 
intermediate  accounting  appear  to  have  rested  so  far  as  this 
record  discloses.  It  was,  however,  stated  upon  the  argument 
and  appears  outside  of  the  record  that  an  appeal  was  taken 
from  this  order  of  the  surrogate,  and  that  subsequently  it  was 
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reversed  by  the  Appellate  Division,  who  then  amended  their 
order  of  reversal  by  permitting  Thomas  Rogers  to  give  farther 
proof  in  exoneration  of  his  liability,  but  refused  to  permit 
further  evidence  to  be  given  on  behalf  of  the  life  tenants  in 
the  trust  tending  to  show  that  he  was  liable.  (Matter  of 
Westerfidd^  61  App.  Div.  413,  decided  in  May,  1901,  after 
the  judgment  in  this  action  had  been  entered.) 

In  the  meantime  the  proceedings  for  an  accounting  by  the 
trustees  upon  their  removal  proceeded  before  the  surrogate, 
resulting  in  a  decree  dated  August  30th,  1899,  wherein  their 
accounts  were  judicially  settled  up  to  the  date  of  their  removal, 
the  surrogate  holding  Thomas  Rogers  personally  liable  for  all 
of  the  moneys  misappropriated  by  his  cotrustee  Cauldwell. 
From  this  decree  an  appeal  was  taken  to  the  Appellate  Divi- 
sion and  there  the  following  order  was  entered :  "  It  is  hereby 
ordered  and  adjudged  that  the  said  decree  so  appealed  from 
be  and  the  same  hereby  is  reversed  upon  questions  of  fact  as 
well  as  of  law,  with  costs  and  disbursements  to  the  appellants, 
and  proceedings  remitted  to  the  surrogate  for  disposition,  in 
accordance  with  the  opinion  of  Hatch,  J."  (Reported,  48 
App.  Div.  542.)  Upon  this  reversal  certain  questions  were 
certified  to  this  court,  but  inasmuch  as  each  of  the  questions 
certified  involved  a  question  of  fact  under  the  evidence  the 
appeal  was  dismissed.  (163  N.  Y.  209.)  No  further  pro- 
ceedings appear  from  the  record  to  have  been  taken  under 
that  proceeding. 

In  the  meantime  this  action  appears  to  have  been  brought 
to  trial  before  the  referee  appointed  to  hear,  try  and  deter- 
mine the  same  on  the  5th  day  of  July,  1899.  The  referee 
tiled  his  report  August  20th,  1900,  upon  which  the  judgment  in 
this  action  was  entered.  It  finds  that  Thomas  Rogers  is  per- 
sonally liable  for  all  of  the  funds  misappropriated  by  his 
cotrustee,  and  that  the  income  of  Thomas  Rogers  derived 
from  the  estate  be  appropriated  by  the  trustee  for  the  pay- 
ment of  the  moneys  so  misappropriated.  From  this  judgment 
an  appeal  was  taken  to  the  Appellate  Division  of  the  first 
department,  which  entered  the  following  order :  "  Ordered, 
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upon  the  facts  as  well  as  the  law,  that  this  action  and  all  the 
proceedings  in  it,  including  the  appeals,  be  and  are  dismissed, 
with  costs  to  the  appealing  defendants  to  be  paid  by  the 
plaintiffs,  and  that  all  the  proceedings  in  it,  including  the  said 
judgment,  be  and  are  vacated  and  set  aside."  Upon  this 
order  a  final  judgment  was  entered  from  which  the  plaintiffs 
have  appealed  to  this  court.  Mary  Ann  Rogers,  the  mother 
of  the  plaintiffs  and  Thomas  Rogers,  died  August  10th,  1891. 
Thomas  Rogers  has  since  drawn  from  the  residuary  trust  of 
his  share  therein  $98,683.84. 

"We  have  thus  stated  briefly  the  history  of  a  portion  of  the 
litigation  that  has  taken  place  with  reference  to  this  estate. 
We  have  omitted  several  proceedings  and  orders,  and  appeals 
therefrom,  which  are  not  material  upon  the  questions  that  we 
now  have  under  review.  That  the  moneys  of  these  trust  estates 
have  been  misappropriated  by  the  trustees  in  the  amount 
found  by  the  referee  is  not  controverted.  The  chief  conten- 
tion  has  arisen  over  the  liability  of  Thomas  Rogers  for  the 
amount  appropriated  by  his  cotrustee,  Cauldwell,  prior  to 
December  8th,  1895.  The  questions  raised  in  the  proceed- 
ings before  the  surrogate  as  to  his  liability  for  certain  other 
items  have  practically  been  eliminated  by  the  report  made  by 
the  referee  in  this  action,  and  it  now  appears  to  us  that  it  is 
for  the  interest  of  the  parties,  as  well  as  the  public,  that  this 
litigation  should  be  terminated,  and  if  heroic  treatment  is 
necessary  it  should  be  applied. 

The  order  of  the  Appellate  Division  herein  is  one  that  we 
are  not  familiar  with.  We  have  not  in  our  practice  met  an 
order  similar  in  form.  It,  upon  the  facts  as  well  as  the  law, 
dismisses  the  appeals  and  all  the  proceedings,  including  the 
judgment,  and  then  vacates  them  and  sets  them  aside.  The 
only  jurisdiction  that  the  Appellate  Division  had  to  review 
the  judgment,  it  derived  from  the  notices  of  appeals  that  had 
been  served  in  the  case ;  and  when  it  dismissed  the  appeals  it 
deprived  itself  of  any  further  power  or  jurisdiction  over  the 
judgment  or  the  proceedings  in  the  action.  Under  the  Code 
the  Appellate  Division  may  affirm,  reverse  or  modify  a  judg- 
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ment  brought  before  the  court  upon  an  appeal,  and  where  it 
reverses  upon  the  facts  it  may  order  a  new  trial,  unless  upon 
no  view  of  the  case  could  the  facts  be  changed  upon  a  new 
trial ;  in  which  case  the  court  would  be  justified  in  ordering 
final  judgment.  The  order  states  that  it  is  made  upon  the 
facts  as  well  as  the  law.  Owing  to  the  peculiar  form  of  the 
order  and  our  doubt  as  to  its  meaning,  we  have  looked  into 
the  opinion  for  the  purpose  of  ascertaining  what  was  intended. 
Upon  referring  to  it  we  find  that  the  court  declined  to  con- 
sider the  case  upon  the  merits,  but  vacated  the  judgment,  for 
the  reason  that  the  Surrogate's  Court  had  acquired  jurisdic- 
tion of  the  proceedings  for  an  accounting,  and,  therefore,  the 
Supreme  Court  ought  not  to  have  entertained  jurisdiction  in 
this  case.  As  to  this  question  all  the  facts  appeared  of  record 
and  there  was  no  controversy ;  therefore,  there  could  be  no 
reversal  upon  the  facts.  (Otten  v.  Manhattan  Hallway  Co., 
150  N.  Y.  395-400 ;  Hirshfeld  v.  Fitzgerald,  1ST  N.  T. 
166 ;  Gi*iggs  v.  Day,  158  N.  Y.  1-9.) 

"We  shall  for  the  purpose  of  considering  this  question  treat 
the  dismissal  of  the  appeals  as  not  intended.  In  the  first 
place,  we  recognize  the  rule  to  be  as  claimed  by  the  Appellate 
Division,  that  where  two  courts  have  concurrent  jurisdiction 
of  the  subject-matter  the  court  first  acquiring  jurisdiction 
will  be  allowed  to  proceed  with  the  case.  This  action,  as  we 
have  seen,  was  brought  on  the  17th  day  of  August,  1897. 
The  only  proceeding  then  pending  in  the  Surrogate's  Court 
was  the  intermediate  accounting  of  the  trustees  which  had 
been  ordered  to  be  filed  from  the  date  of  their  last  accounting 
in  1893.  This  was  not  a  final  accounting  and  did  not  include 
the  time  that  would  intervene  before  the  date  of  their  removal. 
The  Supreme  Court  had  jurisdiction  to  settle  and  adjust 
accounts  of  trustees  and  to  distribute  trust  estates.  This  was 
settled  in  Matter  of  Ayrault  (81  Hun,  107;  affirmed,  .146 
N.  Y.  389).  The  complaint,  as  we  have  seen,  demanded  the 
removal  of  the  trustees  and  that  others  be  appointed  in  their 
places,  and  that  Thomas  Rogers'  interest  in  the  residuary 
estate  be  charged  as  liable  to  make  good  the  amount  of  the 
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defalcation,  with  interest.  In  this  action  the  children  of  Mrs. 
Westerfield  and  of  Thomas  Rogers  had  been  made  parties, 
and  in  the  answers  served  it  was  alleged  that  a  trust  deed  had 
been  executed  by  Rogers  to  Cauldwell  for  the  benefit  of 
Rogers'  wife  and  family.  Here  an  issue  was  raised  with  refer- 
ence to  Rogers'  interest  in  the  estate,  which  the  surrogate  had 
no  jurisdiction  to  try  and  determine.  The  Supreme  Court 
alone  had  jurisdiction  to  annul  or  construe  that  instrument. 
It  is  true  that  after  this  action  was  brought  other  proceedings 
were  instituted  in  the  Surrogate's  Court  for  the  removal  of 
the  trustees  on  account  of  their  misconduct  in  appropriating 
the  funds  of  the  trust  estates,  and  thereby  a  part  of  the  relief 
demanded  in  the  complaint  in  this  action  was  obtained  in  that 
proceeding,  but  it  did  not  deprive  the  Supreme  Court  of 
jurisdiction  to  proceed  with  this  action  and  to  grant  such 
further  relief  as  had  not  been  obtained  in  that  proceeding. 
We,  therefore,  conclude  that  the  Appellate  Division  improp- 
erly vacated  the  judgment. 

As  we  have  already  stated,  the  substantial  controversy 
between  the  parties  arose  out  of  the  misappropriation  of  the 
funds  of  the  estates  by  Cauldwell  prior  to  the  8th  day  of 
December,  1895.  At  that  time  he  had  improperly  drawn 
from  the  estates  and  applied  to  his  own  use  the  sum  of 
$131,778.53.  He  then  saw  Rogers  and  told  him  of  his  mis- 
appropriation. Within  a  few  days  thereafter  he  deeded  over 
to  himself  and  Rogers,  as  trustees,  certain  real  estate,  and  sub- 
sequently certain  other  property  upon  which  he  obtained  from 
the  estates,  with  Rogers'  consent,  other  large  sums  of  money 
for  which  Rogers  unquestionably  is  liable.  He  contends, 
however,  that  he  is  not  liable  for  the  misappropriation  prior 
to  the  8th  day  of  December,  1895,  for  the  reason  that  he 
knew  nothing  about  it  and  that  he  had  been  excluded  from 
the  management  and  care  of  the  trust  estates  by  his  sisters, 
the  plaintiffs  in  this  action.  This  defalcation  had  been  dis- 
covered prior  to  the  bringing  of  this  action,  and  it  was  one  of 
the  questions  involved  in  the  accounting  then  pending  before 
the  surrogate,  known  as  the  intermediate  accounting,  and  the 
16 
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Surrogate's  Court  then  had  jurisdiction  to  determine  the  rights 
of  the  parties  and  Rogers'  liability  to  make  good  to  the  trust 
estates  the  amount  so  misappropriated.  The  surrogate  held 
him  liable,  but  the  Appellate  Division,  as  we  have  seen, 
reversed  so  much  of  the  decree  as  held  him  liable  for  the 
money  taken  before  the  8th  day~of  December,  1895,  but 
affirmed  the  decree  of  the  surrogate  in  all  other  respects. 
Then,  as  we  have  seen,  the  Appellate  Division  refused  to 
amend  its  order  upon  the  application  of  these  plaintiffs,  and 
it  subsequently  reversed  the  order  of  the  surrogate  opening 
the  proceedings  to  take  further  testimony.  It  will  thus  be  seen 
that  as  to  the  liability  of  Thomas  Rogers,  prior  to  December 
8th,  1895,  the  judges  of  the  Appellate  Division  appear  to  have 
considered  their  decision  final.  Indeed,  they  have  so  stated 
in  their  opinion  written  upon  the  reversal  of  the  order  of  the 
surrogate  opening  the  case.  In  addition  to  this  we  have  the 
decree  of  the  surrogate  taken  upon  the  accounting  which  fol- 
lowed the  removal  of  the  trustees,  in  which  he  again  held 
Thomas  Rogers  liable  for  the  misappropriation  of  these  funds. 
But  this  was  again  reversed  by  the  Appellate  Division  upon 
the  facts  as  well  as  the  law,  and  the  case  was  remitted  to  the 
Surrogate's  Court  for  the  purpose  of  taking  evidence  upon 
other  questious  which  had  been  raised,  but  not  upon  the  ques- 
tion of  the  liability  of  Thomas  Rogers  for  the  funds  taken 
prior  to  the  8th  day  of  December,  1895.  The  court  again 
treated  that  question  as  finally  determined. 

It  may  be  that  this  court  would  have  reached  a  different 
conclusion  with  reference  to  the  liability  of  Thomas  Rogers 
had  we  the  power  to  review  the  determination  of  the  Appel- 
late Division  upon  this  question.  The  claim  is  made  that  the 
plaintiffs,  the  sisters  of  Thomas,  had  practically  excluded  him 
from  having  any  care  or  control  over  the  trust  estates.  This 
was  a  controverted  question  of  fact,  in  which,  under  the  Con- 
stitution of  the  state,  the  Appellate  Division  became  the  court 
of  last  resort,  and  the  duty  devolved  upon  that  court  of  finally 
determining  that  question ;  and  this  court  has  no  power  to 
review  the  same,  unless  in  case  of  a  divided  opinion,  in  which 
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case  this  court  may  determine  as  to  whether  there  is  any  evi- 
dence to  sustain  the  finding  made.  We  think,  therefore,  that 
the  Surrogate's  Court  having  acquired  jurisdiction  of  that 
controversy  prior  to  the  commencement  of  this  action,  the 
determination  of  the  Appellate  Division  reversing  the  decision 
of  the  surrogate  became  res  adjudicator  and  was  binding  upon 
the  Supreme  Court  and  the  referee  in  the  trial  of  this  action. 

All  of  the  real  estate  and  property  of  Cauldwcll  on  Decem- 
ber 8th,  1895,  was  liable  to  be  appropriated  for  the  satisfac- 
tion of  the  moneys  that  he  had  misappropriated  from  the 
trust  estates.  Instead  of  reporting  the  defalcation  to  his  sis- 
ters, Thomas  kept  it  a  secret  for  a  period  of  a  year  and  three 
months  thereafter,  endeavoring  to  make  something  out  of  the 
property  turned  over  to  him  by  Cauldwell,  which  would  save 
his  father-in-law  from  loss  and  disgrace.  He  also  joined  in 
appropriating  large  sums  of  the  estate  in  the  way  of  better- 
ments and  in  conducting  a  hotel  business.  This  he  should 
not  have  done.  The  property  of  Cauldwell  should  have  been 
sold  and  the  proceeds,  if  any,  should  have  been  applied  upon 
the  amount  that  had  theretofore  been  improperly  taken  from 
the  trust  Estates. 

It  further  appears  that  after  the  defalcation  had  been  dis- 
covered by  these  plaintiffs  it  became  necessary  to  have  addi- 
tional sums  of  money  used,  in  order  to  preserve  the  property 
that  had  been  turned  over  by  Cauldwell  to  the  trustees,  and 
that  with  their  consent,  or  their  attorneys,  the  sum  of  $25,000 
was  borrowed,  which  was  subsequently  paid  out  of  the  trust 
estates. 

We  think  that  the  judgment  of  the  Appellate  Division 
should  be  reversed ;  and  that  the  judgment  entered  upon 
the  report  of  the  referee  should  be  modified  by  deducting 
from  the  amount  found  owing  by  Thomas  Rogers  the  amount 
of  $131,778.53,  which  had  been  appropriated  by  Cauldwell 
prior  to  the  8th  day  of  December,  1895;  and  that  the  judg* 
ment  herein  directing  a  sale  of  the  property  turned  over  to 
the  trustees  by  Cauldwell  should  be  modified  by  adding 
thereto,  that  out  of  the  proceeds  of  such  property  the  amount 
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paid  out  by  the  new  trustee  for  the  preservation  of  the  prop- 
erty after  the  removal  of  Cauldwell  and  Rogers,  as  trustees, 
with  the  consent  of  the  plaintiffs,  be  first  paid ;  and  that  the 
remaining  proceeds  of  such  property,  if  any,  be  applied  upon 
the  moneys  appropriated  by  Cauldwell  prior  to  the  8th  day  of 
December,  1895  ;  and  if  any  remains  it  be  applied  upon  the 
joint  indebtedness  of  the  two  trustees;  and  that  the  judg- 
ment as  so  modified  be  affirmed,  with  costs  to  these  plaintiffs. 

Pabker,  Ch.  J.  (dissenting).  The  Appellate  Division,  hav- 
ing reached  the  conclusion  that  the  commencement  of  this 
suit  was  an  offense  against  orderly  judicial  procedure,  held 
properly,  in  my  view,  that  the  trial  court  should  have  refused 
to  take  jurisdiction,  and  it  necessarily  follows  that  the  discre- 
tion which  the  trial  court  could  have  exercised  the  Appellate 
Division  of  that  court  might  exercise,  and  in  this  case  prop- 
erly did  exercise. 

If  I  am  right  in  the  proposition  that  the  Supreme  Court 
had,  in  view  of  the  proceedings  pending  in  another  court 
involving  the  same  questions,  the  right  to  refuse  jurisdiction 
in  its  discretion,  then  it  also  follows  that  this  court  is  without 
power  to  review  that  exercise  of  discretion. 

Before  the  commencement  of  this  action  the  powers  of  the 
Surrogate's  Court  of  Westchester  county  had,  by  these  plain- 
tiffs, been  invoked  to  pass  upon  questions  affecting  the 
administration  of  the  estate,  and  the  Surrogate's  Court  seems 
to  have  in  the  meantime  made  such  decrees  as  were  in  the 
main  satisfactory  to  the  plaintiffs  here,  the  petitioners  there ; 
but  the  trustees  were  aggrieved,  and  so  an  appeal  from  one  of 
the  decrees  was  taken  to  the  second  Appellate  Division  (Mat- 
ter of  Westerfield,  32  App.  Div.  324),  where  a  reversal  was 
secured  in  two  respects,  one  of  which  relates  to  an  item 
referred  to  infra. 

The  action  of  the  surrogate  on  the  next  hearing  6eems  not 
to  have  been  satisfactory  for  his  decree  was  again  reversed. 
(Matter  of  Westerfield,  40  App.  Div.  610.) 

A  further  hearing  was  had  and  the  surrogate's  decree  thereon 
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was  for  the  third  time  reversed.  (Matter  of  Westerfield^  48 
App.  Div.  542.)  After  this  the  Appellate  Division  certified 
certain  questions  and  authorized  an  appeal  to  this  court,  but 
we  refused  to  consider  the  case  on  the  ground  that  the  reversal 
was  upon  questions  of  fact  as  well  as  law,  and  that  answers  to 
the  questions  certified  depended  upon  facts  established  by  the 
evidence  from  which  different  inferences  might  have  been 
drawn,  and  so  we  dismissed  the  appeal. 

The  indications  are  that  the  controversy  in  the  Surrogate's 
Court  was  as  bitterly  contested  as  the  trial  in  the  Supreme 
Court.  There  are  some  questions  which  the  learned  referee 
in  this  case  undertook  to  pass  upon  as  original  propositions, 
just  as  if  no  court  having  jurisdiction  of  the  subject-matter 
had  ever  decided  them,  but  which  it  is  now  conceded  were 
res  adjudicata.  Indeed,  the  majority  opinion,  while  indicat- 
ing a  tendency  to  differ  with  the  decision  of  the  second  Appel- 
late Division  on  the  appeal  from  the  surrogate's  decree  as  to 
the  item  of  $131,778.53,  nevertheless  says,  "  We  think,  there- 
fore, that  the  Surrogate's  Court  having  acquired  jurisdiction 
of  this  controversy  prior  to  the  commencement  of  this  action, 
the  determination  of  the  Appellate  Division  reversing  the 
decision  of  the  surrogate  became  res  adjudicata  and  was 
binding  upon  the  Supreme  Court  and  the  referee  in  the  trial 
of  this  action."  But  the  referee,  clothed  for  the  time  being 
with  the  authority  of  the  Supreme  Court,  disregarded  not 
only  the  decrees  of  the  Surrogate's  Court,  but  the  several 
reviews,  thereof  by  the  second  Appellate  Division  and  mar- 
shaled the  facts  in  carefully  prepared  findings,  as  if  no  pro- 
ceedings had  ever  been  had  in  a  court  having  jurisdiction  to 
pass  upon  most  of  the  questions  brought  to  his  attention  upon 
the  hearing. 

An  examination  of  the  decisions  and  the  opinions  in  the 
Surrogate's  Court  and  the  Appellate  Divisions  indicates  that 
these  plaintiffs  were,  in  those  proceedings,  far  more  successful 
in  Surrogate's  Court  than  at  the  Appellate  Division.  Indeed, 
those  two  courts  differ  as  to  the  large  item  above  mentioned. 
And  it  may  well  be  that  the  second  Appellate  Division's  posi- 
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tion  on  that  item  led  the  plaintiffs  to  press  this  suit  for  trial 
and  final  determination  in  the  city  of  New  York,  thus  enabling 
them  to  have  the  questions  of  fact  reviewed  by  another  branch 
of  the  Appellate  Division,  in  the  hope  that  it  might  take  a 
view  of  the  facts — which  are  strongly  in  controversy  —  more 
favorable  to  plaintiffs. 

Confronted  with  this  situation,  the  first  Appellate  Division 
proceeded  to  a  careful  review  of  the  facts  for  the  purpose  of 
ascertaining  whether  it  was  the  duty  of  the  trial  court  to  have 
refused  to  entertain  jurisdiction  of  the  suit,  and  to  have  dis- 
missed it.  And,  having  reached  the  conclusion  that  whether 
it  should  be  dismissed  or  not  rested  in  the  exercise  of  the 
sound  discretion  of  the  Supreme  Court,  it  determined  that 
under  the  peculiar  facts  of  this  case  that  discretion  should 
have  been  exercised  by  the  dismissal  of  the  complaint,  and 
thereupon  it  exercised  that  discretion  of  the  Supreme  Court, 
as  it  rightfully  might.  In  support  of  the  position  taken  it 
marshaled  the  facts  and  cited  authorities  in  the  Supreme 
Court  and  in  this  court  so  carefully  in  its  opinion  that  nothing 
can  now  be  advantageously  added,  and  I  rest  ray  position  — 
that  the.  Appellate  Division  had  the  power  to  reverse  the 
judgment  and  dismiss  the  complaint,  on  the  ground  that  the 
Supreme  Court  ought  not,  under  the  circumstances,  to  have 
taken  jurisdiction  of  this  suit  —  upon  the  opinion  below. 

My  attention  has  not  been  called  to  any  answer  to  the 
assertion  by  the  court  below  that  the  power  rested  in  the 
Supreme  Court  in  the  exercise  of  a  60und  discretion  to  refuse 
to  take  jurisdiction  of  this  suit,  in  view  of  the  fact  that  nearly 
—  if  not  quite  all  —  of  the  questions  were  already  in  con- 
troversy in  another  court ;  and  it  is  safe  to  assume,  I  think, 
in  view  of  the  decision  by  this  court  on  that  subject,  that  no 
answer  can  be  made  to  it.  Hence  it  would  seem  to  follow 
that  there  is  no  question  in  this  case  which  this  court  can 
review,  for  it  has  been  held  again  and  again  that  it  has  not 
the  power  to  review  an  exercise  of  discretion  committed  to  the 
Supreme  Court  after  its  exercise  by  that  court.  Indeed,  it 
has  never  been  held  otherwise. 


1903.]  Zeltneb  v.  Zeltneb  Brewing  Co.  247 

N.  Y<  Rep.]  Statement  of  case. 

If  the  views  so  far  expressed  be  sound,  it  follows  that  the 
discussion  of  the  merits  should  await  the  appeal  to  this  court 
from  an  order  of  the  second  Appellate  Division  either  affirm- 
ing^ the  final  decree  of  the  Surrogate's  Court,  or  reversing  it 
upon  the  law. 

The  judgment  should  be  affirmed. 

Gray,  O'Brien  and  Babtlett,  JJ.,  concur  with  Haight, 
J. ;  Parker,  Ch.  J.,  reads  dissenting  opinion ;  Cullen  and 
Werner,  JJ.,  absent. 

Judgment  reversed,  etc. 


William  H.  Zeltneb,  Individually  and  as  Executor  of  Henby 
Zeltneb,  Deceased,  Plaintiff,  v.  The  Henby  Zeltneb 
Brewing  Company,  Defendant. 

William  B.  Suthebland,  as  Receiver  of  The  Henby  Zelt- 
neb Bbewing  Company,  Appellant;  Yobkville  Bank, 
Respondent. 

Corporations — Resignation  of  Officers  and  Directors  in  Ordrr 
to  Procure  Appointment  of  Receiver  under  Subdivision  3  of 
Section  1810  of  Code  of  Civil  Procedure,  Illegal  and  Inef- 
fective. Where  all  the  officers  (except  the  secretary)  and  all  the  directors 
of  an  insolvent  corporation  resign  for  the  express  purpose  of  instituting 
an  action  to  procure  the  appointment  of  a  receiver  of  the  corporation 
under  subdivision  3  of  section  1810  of  the  Code  of  Civil  Procedure, 
which  provides  that  a  receiver  of  the  property  of  a  corporation  may  be 
appointed  in  "An  action  brought  by  the  attorney-general,  or  by  a  stock- 
holder, to  preserve  the  assets  of  a  corporation,  having  no  officer  empowered 
to  hold  the  same,"  such  resignations  are  neither  legal  nor  effective,  since 
this  statute,  although  its  language  is  broad  enough  to  cover  any  case  in 
which  a  corporation  is  without  officers,  was  never  designed  to  permit  the 
officers  of  a  corporation  to  abandon  their  posts  of  duty  and  abdicate  their 
official  functions  for  the  express  purpose  of  shifting  their  burdens  to  the 
shoulders  of  the  courts;  when  the  stock,  effects  and  property  of  a  cor- 
poration are  not  sufficient  to  pay  all  of  its  just  demands  or  to  afford  a 
reasonable  security  to  those  who  deal  with  it,  or  if  for  any  other  reason 
the  interests  of  the  stockholders  require  it,  the  officers  of  the  corporation 
may  ask  for  its  dissolution  and  for  the  appointment  of  a  receiver  under 
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other  statutes  (Code  Civ.  Pro.  §§  2419-2428),  in  which  case  the  officers 
are  not  required  to  resign,  but  the  action  is  instituted  in  their  official 
capacity. 
Zeltner  v.  Henry  Zeltner  Brewing  Co.,  79  App.  Div.  186,  affirmed. 

(Argued  March  16,  1908;  decided  March  81,  1908.) 

Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  second  judicial  depart- 
ment, entered  January  24,  1903,  which  reversed  an  order  of 
Special  Term  denying  a  motion  to  vacate  or  modify  an  order 
appointing  a  receiver  of  the  property  of  the  defendant  and 
modified  the  order  appointing  such  receiver. 

The  facts,  so  far  as  material,  and  the  question  certified  are 
stated  in  the  opinion. 

Henry  A.  Forster  and  Frederick  P.  Forster  for  appellant. 
The  court  had  jurisdiction  to  appoint  a  receiver  of  the  prop- 
erty of  the  defendant  corporation.  (Lawrence  v.  G.  F.  Ins. 
Co.,  1  Paige,  587;  Murray  v.  Vanderbilt,  39  Barb.  140; 
Smith  v.  Danzig,  64  How.  Pr.  320 ;  TreadweU  v.  U.  V.  C. 
Co.,  47  App.  Div.  613 ;  Woerishoffer  v.  N.  P.  C.  Co.,  99  N. 
Y.  398 ;  MacNaVb  v.  P.  A.  L.  Co.,  44  App.  Div.  102 ;  Pop- 
per v.  Supreme  Council,  61  App.  Div.  405 ;  Halleriborg  v. 
Greene,  66  App.  Div.  590 ;  Hegewisch  v.  Silver,  140  N.  Y. 
414 ;  Graham  v.  P.  P.  Co.,  102  U.  S.  148.)  The  resigns 
tions  of  the  defendant's  officers  were  legal  and  effective. 
(Manhattan  Co.  v.  Kaldenberg,  165  N.  Y.  1,  10 ;  Noble  v. 
Fuler,  20  App.  Div.  549 ;  Chandler  v.  Hoag,  2  Hun,  613 ; 
63  K  Y.  624;  Briggs  v.  Spaulding,  141  U.  S.  133 ;  Bruce 
v.  Piatt,  80  N.  Y.  379;  Carnaghan  v.  F.  <&  P.  0.  Co.,  11 
N.  Y.  Supp.  172 ;  Amy  v.  Watertown,  130  U.  S.  301 ;  4 
Thomp.  on  Corp.  §  4611 ;  Smith  v.  Danzig,  64  How.  Pr. 
320 ;  Brassey  v.  N.  Y.  &  N.  K  P.  P.  Co.,  19  Fed.  Rep. 
663 ;  22  Blatchf.  72 ;  Jones  on  Corporate  Bonds  &  Mortgages 
[2d  ed.],  §  429.) 

Louis  Marshall,  Moses  Weinman  and  Abraham  Benedict 
for  respondents.     The  attempted  resignations  of  the  officers 
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and  directors  of  the  defendant,  for  the  sole  purpose  of  evading 
their  official  responsibility  and  throwing  the  corporation's 
property  into  the  hands  of  a  receiver,  were  illegal  and  ineffec- 
tive and  did  not  confer  jurisdiction  for  the  appointment  of  a 
receiver.  (1  Morawetz  on  Priv.  Corp.  [2d  ed.]  §§  563,  564 ; 
C.  Nat.  Bank  v.  Colwell,  132  N.  Y.  250 ;  Sinclair  v.  Fuller, 
158  N.  Y.  607;  Carnaghan  v.  K  <6  P.  O.  Co.,  32  N.  Y.  S. 
R.  1117;  Decker  v.  Gardner,  124  K  Y.  334;  Mabon  v.  O. 
E  Co.,  156  N.  Y.  196 ;  High  on  Receivers  [2d  ed.],  §§  288, 
289 ;  U.  S.  T.  Co.  v.  N.  Y.,  W.  S.  <&  B.  R.  R.  Co.,  101  N. 
Y.  478 ;  Jfegewisch  v.  Silver,  140  K  Y.  414 ;  Matter  of  B. 
G.  E  Co.,  143  N.  Y.  261 ;  M.  Co.  v.  Xaldenberg,  165  N.  Y. 
1 ;  Noble  v.  Euler,  20  App.  Div.  549.) 

Werner,  J.  This  is  a  contest  for  priority  between  a  judg- 
ment creditor  and  the  receiver  of  the  defendant  corporation. 
The  question  at  issue  is  whether  the  Appellate  Division  prop- 
erly modified  the  order  appointing  the  receiver  herein,  so  as  to 
permit  the  defendant  Yorkville  Bank  to  prosecute  to  judg- 
ment and  collection  its  claim  against  the  corporation.  At 
Special  Term  the  court  denied  the  bank's  motion  to  vacate  or 
modify  the  order  appointing  the  receiver,  and  at  the  Appellate 
Division  this  decision  was  reversed  and  the  original  order 
modified  as  stated.  The  proceeding  comes  to  this  court  upon 
three  questions  certified  by  the  Appellate  Division,  but  as 
our  answer  to  the  first  one  will  dispose  of  the  only  issue  before 
us,  we  shall  not  deal  with  the  others.  The  first  certified 
question  alluded  to  is  as  follows :  "  Were  the  resignations  of 
the  officers  and  directors  (excepting  the  Secretary)  of  The 
Henry  Zeltner  Brewing  Company,  for  the  purpose  of  enabling 
this  action  to  be  brought,  and  a  receiver  of  the  property 
}f  the  corporation  to  be  appointed,  legal  or  effective  ? "  No 
intelligent  answer  to  this  question  can  be  made  without  refer- 
ence to  the  history  behind  the  resignations  therein  mentioned. 

The  defendant  corporation  was  organized  in  1892.  Its  busi- 
ness was  the  manufacture  and  sale  of  beer  and  other  malt 
beverages.     Its  capital  stock  was  $300,000  divided  into  3,000 
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shares  of  $100  each.  The  plaintiff  was  the  holder,  in  his  own 
right,  of  500  shares,  and  the  holder  of  2,483  shares  as  executor 
under  his  father's  will.  Other  members  of  the  Zeltner  family 
held  15  shares,  and  the  remaining  two  shares  stood  in  the 
names  of  employees.  Prior  to  1900  the  business  of  the  corpo- 
ration had  been  profitable,  but  in  that  year  it  began  to  decline 
and  thus  continued  until  February,  1902,  when  the  corpora- 
tion owed  $322,500  upon  mortgages  and  taxes  and  $197,000 
to  unsecured  creditors.  Some  of  these  debts  had  matured 
and  were  being  pressed  in  amounts  far  in  excess  of  the  ready 
assets  of  the  corporation.  Actions  had  been  commenced  and 
others  were  threatened.  These  were  the  conditions,  on 
February  1st,  1902,  when  all  of  the  officers  of  the  corporation, 
except  the  secretary,  and  all  of  the  directors  resigned  their 
offices.  Straightway  this  action  was  instituted  upon  a  com- 
plaint in  which  the  allegations  of  insolvency  of  the  corporation 
are  alternated  by  statements  showing  that  if  its  affairs  should 
be  carefully  administered  under  the  direction  of  the  court, 
enough  might  be  realized  to  pay  its  creditors  and  stockholders 
in  full,  and  which  frankly  declares  that  the  officers  and 
directors  of  the  corporation  deemed  it  their  duty  to  resign  so 
that  the  beneficent  aid  of  the  court  could  be  invoked.  There- 
upon a  receiver  of  the  corporation  was  appointed  under  the 
provisions  of  section  1810  of  the  Code  of  Civil  Procedure, 
which,  so  far  as  material  here,  reads  as  follows  :  "  A  receiver 
of  the  property  of  a  corporation  can  be  appointed  only  by  the 
court,  and  in  one  of  the  following  cases.  *  *  *  (Subd.  3) : 
An  action  brought  by  the  Attorney-General,  or  by  a  stock- 
holder to  preserve  the  assets  of  a  corporation,  having  no  officer 
empowered  to  hold  the  same." 

The  order  appointing  the  receiver  clearly  shows  that  his 
duties  and  powers  were  not  limited  to  the  mere  preservation 
of  the  corporate  assets,  but  he  was  invested  with  all  the  ample 
powers  usually  conferred  upon  receivers  in  proceedings  to  dis- 
solve corporations  and  wind  up  their  business,  and  this  with 
such  good  effect  that  at  last  accounts  he  was  doing  a  very 
profitable  business. 
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Subdivision  3  of  section  1810,  above  quoted,  seems  to  have 
no  history  anterior  to  1870,  when  it  was  imported  into  the 
Code  by  chapter  151  of  the  laws  of  that  year.  In  view  of 
this  lack  of  antecedents  it  is  impossible  to  say  much  more 
of  this  subdivision  than  that  it  means  just  what  it  says. 
It  was  evidently  intended  to  provide  for  the  exigencies 
which  must  arise  when  a  corporation  is  without  officers  to 
conduct  its  business  or  preserve  its  assets.  Such  a  condition 
might  grow  out  of  one  or  more  of  any  number  of  suppos- 
able  causes  which  it  will  not  be  profitable  to  specify  here. 
It  is  enough  to  say  that,  while  the  language  of  the  sub- 
division is  broad  enough  to  cover  every  case  in  which  a 
corporation  is  without  officers,  we  do  not  think  it  was 
ever  designed  to  permit  the  latter  to  abandon  their  posts 
of  duty  and  abdicate  thqir  official  functions  for  the  express 
purpose  of  shifting  their  burdens  to  the  shoulders  of  the 
courts.  Officers  of  corporations  are  charged  with  certain 
duties,  and  among  them  is  the  primary  duty  of  preserving 
their  assets.  To  say  that  the  legislature  intended  that  such  an 
obvious  duty  can  be  disregarded  for  the  express  purpose  of 
inviting  judicial  interference  in  the  conduct  of  corporate 
affairs,  would  be  to  impute  to  the  law-making  power  a  lack  of 
both  intelligence  and  morality,  for  such  action  would,  in  many 
instances,  amount  to  a  fraud  upon  the  courts,  upon  stock- 
holders, creditors  and  the  general  public.  If  the  authority 
for  the  resignations  under  discussion  is  not  created  by  the  sub- 
division of  the  statute  above  quoted,  it  will  be  manifestly 
impossible  to  justify  the  action  of  the  officers  of  the  defend- 
ant corporation  upon  any  other  ground  than  that  of  their 
inherent  right  to  resign. 

The  provisions  of  the  Code  relating  to  appointments  of 
receivers  in  proceedings  to  dissolve  insolvent  corporations 
expressly  confer  upon  the  directors  or  officers  of  corpora- 
tions, as  such,  the  right  to  apply  for  the  very  relief  which 
was,  in  effect,  granted  to  the  plaintiff  herein.  When  the 
stock,  effects  and  property  of  a  corporation  are  not  suffi- 
cient to  pay  all  its  just  demands  or  to  afford  a  reasonable 
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security  to  those  who  may  deal  with  it,  or  if  for  any  other  reason 
the  interests  of  the  stockholders  require  it  the  officers  of  the 
corporation  may  ask  for  its  dissolution  and  for  the  appoint- 
ment of  a  receiver.  (Chap.  17,  tit.  11,  sees.  2419-2423 
Code  Civ.  Pro.)  In  such  a  case,  as  will  be  observed,  the 
officers  are  not  required  to  resign,  but  the  action  is  to  be  insti- 
tuted by  them  in  their  official  capacity.  There  are  other 
forms  of  actions,  by  and  against  corporations  and  their  officers, 
in  which  receivers  may  be  appointed,  but  they  are  not  ger- 
mane, and  to  cite  them  would  serve  to  confuse  rather  than 
enlighten  us  in  the  consideration  of  the  case  at  bar. 

When  we  come  to  consider  the  general  right  of  officers  and 
directors  of  corporations  to  resign,  we  are  at  once  reminded  of 
the  limitations  of  the  question  certified  to  us.     We  may  admit, 
for  the  purposes  of  this  discussion,  that  as  a  general  rule  such 
officers  may  resign   at  will,  and   that  the  validity   of  such 
resignations  does  not  depend  upon  their  formal  acceptance. 
(Manhattan  Co.  v.  Kaldenberg,  165  N.  Y.  1 ;  Noble  v.  Euler^ 
20  App.  Div.  549.)    But  here  the  question  is  whether  the 
resignations  of  all  the  officers  and  directors  of  the  defendant 
corporation,  "for  the  purpose  of  enabling  this  action  to  be 
brought  and  a  receiver  of  the  property  of  the  corporation  to 
be  appointed,"  are  legal  and  effective.     As  we  have  already 
said,  we  do  not  think  the  provisions  of  subdivision  3  of  sec- 
tion 1810  of  the  Code  were  intended  to  cover  6uch  a  case, 
nor  do  we  believe,  independently  of  the  statute,  that  any  rule 
of  law  or  morals  can  justify  the  simultaneous  resignation  of 
all  of  the  officers  of  a  corporation  for  the  purpose  of  enabling 
one  of  their  number  to  go  into  court  and  say  that  the  corpora- 
tion is  without  officers  to  preserve  its  assets.     In  a  close  cor- 
poration like  the  one  at  bar  such  a  proceeding  may  do  no  real 
harm,  but  it  can  easily  be  understood  how  much  evil  might 
result  if  it  were  to  be  engrafted  upon  the  law  of  corporations. 
Indeed,  the  situation  here  furnishes  a  mild  illustration  of 
what  might  be  possible  if  such  omnibus  resignations,  made  for 
such  purposes,  should  receive  the  sanction  of  the  courts.     A  cor- 
poration might  be  mismanaged  almost,  but  not  quite,  to  the 
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verge  of  insolvency,  and  then,  when  creditors  become  anxious 
and  importunate,  its  unfaithful  or  inefficient  officers  could  resign 
in  a  body  and  thus  make  their  own  wrong  or  incapacity 
a  legal  obstacle  to  the  prompt  and  regular  enforcement  of 
just  claims  against  the  corporation.  The  law  has  gone  far 
enough  in  the  protection  of  corporations  by  providing  that 
when  they  are  insolvent,  creditors  may  be  compelled  to 
accept  ratable  payment  upon  their  claims;  it  should  not 
go  further  and  declare  that,  whether  insolvent  or  not,  cor- 
porations may  escape  or  delay  the  payment  of  their  just 
obligations. 

Morawetz  in  his  work  on  Corporations  (Vol.  1,  sec.  563) 
supports  the  view  above  expressed  with  the  statement :  "  It 
seems  clear,  also,  that  directors  cannot  terminate  their  agency 
or  accept  the  resignation  of  others  if  the  immediate  con- 
sequence would  be  to  leave  the  interests  of  the  company 
without  proper  care  and  protection."  Two  decisions  in 
this  state  must  be  noticed,  although  neither  is  directly  in 
point.  In  Smith  v.  Danzig  (64  How.  Pr.  320)  Mr.  Justice 
Peatt  at  Special  Term  held  that  the  directors  of  a  corpora- 
tion may  lawfully  resign  when  it  is  evident  that  it  is  going 
from  bad  to  worse,  and  when  such  action  is  necessary  to  secure 
a  fair  and  equal  distribution  of  the  corporate  property  among 
creditors.  It  is  to  be  noted  that  although  that  decision  was 
made  in  1883,  it  contains  no  reference  or  allusion  to  subdi- 
vision 3  of  section  1810,  which  was  first  enacted  in  chapter  151, 
Laws  of  1870,  and  that  when  it  was  made,  and  until  1889, 
there  was  no  provision  for  the  appointment  of  a  temporary 
receiver  in  an  action  for  the  voluntary  dissolution  of  a  corpo- 
ration. (L.  1889,  chap.  314.)  That  case  is,  therefore,  not  an 
authority  applicable  to  the  present  state  of  the  law.  In  Car- 
naghan  v.  Exp.  &  Prod.  Oil  Co.  (32  K  Y.  St.  Kep.  1121) 
Mr.  Hornblower,  as  referee,  quotes  with  approval  the  forego- 
ing statement  of  Mr.  Morawetz,  but  decided  that  the  resigna- 
tions then  before  the  court  were  illegal  upon  other  grounds. 

Our  conclusion  is  that  the  certified  question  above  set  forth 
must  be  answered  in  the  negative,  and,  as  that  is  decisive  of 
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the  case,  the  others  need  not  be  answered.  As  the  order 
below  is  here  only  on  the  receiver's  appeal,  it  must  be 
affirmed,  with  costs. 

Parker,  Ch.  J.,  O'Brien,  Bartlett,  Haioht,  Vann  and 
Cullen,  JJ.,  concur. 

Order  affirmed. 


In  the  Matter  of  the  Appraisal,  under  the  Transfer  Tax  Act, 
of  the  Estate  of  Theodore  Hellman,  Deceased. 

Francis  Hellman  et  ah,  as  Executors,  etc.,  Respondents; 
The  Comptroller  of  TnE  State  of  New  York,  Appellant. 

Transfer  Tax  — A  Seat  in  the  New  York  Stock  Exchange  Is 
"Property"  Within  the  Meaning  of  Section  242  of  Tax  Law  and 
Liable  to  the  Transfer  Tax.  The  present  Tax  Law  (L.  1896,  ch.  908), 
being  a  revision  and  consolidation  of  previous  statutes  relating  to  taxa- 
tion, the  scheme  of  taxation  therein  provided  for  must  be  considered  as  a 
continuation  and  reproduction  of  that  existing  under  the  statutes  super- 
seded by  it  and  not  as  an  original  scheme,  and  the  tax  imposed  upon  the 
devolution  of  property  by  will  or  intestacy  having  been,  from  its  incep- 
tion, entirely  distinct  from  the  ordinary  annual  taxes  upon  property,  the 
definition  of  the  personal  property  upon  which  such  tax  is  imposed  is  not 
not  that  of  subdivision  5  of  section  2  of  the  Tax  Law  (L.  1896,  ch.  908, 
as  amd.  by  L.  1901,  ch.  490),  which  is  a  reproduction  of  the  provisions  of 
law  then  in  force  regulating  general  taxation,  but  is  that  contained  in  sec- 
tion 242  in  the  article  relating  to  taxable  transfers  (L.  1896,  ch.  908,  art. 
10),  and  applicable  to  the  transfer  tax  alone,  which  provides  that  "  The 
words  '  estate '  and  '  property/  as  used  in  this  article,  *  *  *  shall 
include  all  property  or  interest  therein,  whether  situated  within  or  with- 
out this  State;1'  a  seat  in  the  New  York  Stock  Exchange  being  "  prop- 
erty "  within  the  meaning  of  the  latter  definition  is  subject,  therefore,  to 
the  inheritance  transfer  tax  prescribed  by  article  10  of  the  Tax  Law, 
upon  the  death  of  the  owner  thereof  and  its  devolution  to  his  personal 
representatives. 

Matter  of  Hellman,  77  App.  Div.  355,  reversed. 

(Argued  March  16,  1903;  decided  March  81,  1908.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
December  12,  1902,  which  reversed  an   order  of  the  New 
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York  County  Surrogate's  Court  assessing  a  transfer  tax  upon 
the  estate  of  Theodore  Hellman,  deceased. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Louis  Marshall,  George  M.  Judd  and  Edward  H.  Fallows 
for  appellant.  Under  the  Transfer  Tax  Act  of  1892,  as  in 
force  prior  to  the  enactment  of  the  Tax  Law  of  1896,  a  Stock 
Exchange  seat  was  property  subject  to  a  transfer  tax.  {Matter 
of  Glendinning,  68  App.  Div.  125  ;  171  N.  Y.  684 ;  People 
ex  rel.  v.  Feitner,  167  N.  Y.  1 ;  Powell  v.  Waldron,  89  N. 
Y.  328  ;  Piatt  v.  Jones,  96  K  Y.  24 ;  Hyde  v.  Woods,  94  U. 
S.  524 ;  Matter  of  Ketchum,  1  Fed.  Eep.  840 ;  Ritterland 
v.  Baggott,  10  J.  &  S.  556.)  A  Stock  Exchange  seat  having 
been  declared  to  be  property,  subject  to  a  transfer  tax  prior  to 
the  enactment  of  the  Tax  Law  of  1896,  it  is  insisted  that  no 
change  in  the  law  has  been  wrought  by  the  revision  of  the 
tax  laws  in  this  state  by  the  legislature  of  1896,  and  that  it  is 
still  subject  to  the  tax.  (Matter  of  Sherman,  153  N.  Y.  1 ; 
Matter  of  Plummer,  30  Misc.  Rep.  19 ;  Plummer  v.  Coler, 
178  U.  S.  115 ;  Matter  of  Huntington,  168  N.  Y.  399  ;  Peo- 
ple ex  rel.  v.  Roberts,  157  N.  Y.  70 ;  Matter  of  Bronson, 
150  N.  Y.  1,  6 ;  Matter  of  Harlech,  161  2ST.  Y.  211 ;  Matter 
of  Oihon,  169  K  Y.  443  ;  United  States  v.  Perkins,  163  U. 
S.  625.) 

George  W.  SeUgman  for  respondents.  Decedent's  mem 
bership  in  the  New  York  Stock  Exchange  is  clearly  not  per- 
sonal property  within  the  meaning  of  the  Tax  Law  of  1896, 
(People  ex  rel.  v.  Feitner,  167  N.  Y.  1 ;  Powell  v.  Waldron, 
89  N.  Y.  328 ;  Piatt  v.  Jones,  96  N.  Y.  24 ;  Hyde  v.  Woods, 
94  U.  S.  523 ;  Matter  of  Davis,  149  N.  Y.  539 ;  Matter  of 
Sloane,  154  N.  Y.  109.)  The  transfer  tax  is  a  special,  not  a 
general,  tax,  and  the  act  in  relation  thereto  must,  therefore,  be 
strictly  construed  against  the  state  and  in  favor  of  the  tax- 
payer. (Matter  of  McPherson,  104  N.  Y.  306 ;  Matter  of 
Enston,  113  N.  Y.  174;  Matter  of  Vassar,  127  N.  Y.  1 ; 
Matter  of  Harlech,  161  K  Y.  211.) 
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Cui,len,  J.  The  question  presented  by  this  appeal  is 
whether  a  seat  in  the  New  York  Stock  Exchange,  of  which 
the  deceased  died  the  owner,  is  subject  to  the  inheritance  or 
transfer  tax  prescribed  by  article  10  of  the  Tax  Law.  The 
surrogate  held  that  the  tax  was  properly  imposed.  The  Appel- 
late Division  by  a  divided  court  reversed  that  decision. 

Prior  to  the  enactment  of  the  Tax  Law  (Chap.  908,  Laws 
of  1896)  the  legislation  which  imposed  ordinary  annual  taxes 
and  that  which  exacted  a  tax  on  the  devolution  of  property 
by  will  or  intestacy  were  entirely  distinct.  The  first,  in  one 
form  or  other,  had  existed  from  the  formation  of  the 
government.  The  latter  was  of  comparatively  recent  origin. 
It  was  settled  that  under  the  law  as  it  stood  prior  to  the  act 
of  1896  a  seat  in  the  exchange  was  subject  to  the  inheritance 
or  transfer  tax  {Matter  of  Glendinning,  68  App.  Div.  125  ; 
affirmed,  171  N.  Y.  684) ;  but  it  has  also  been  held  that  it 
could  not  be  assessed  for  annual  taxation.  (People  ex  rel. 
Zemmo?i  v.  Feitner,  167  N.  Y.  1.)  The  difficulty  in  the  pres- 
ent case  has  been  occasioned  by  the  revision  of  the  law  and 
the  consolidation  of  the  previous  legislation  into  a  single 
statute,  the  Tax  Law  of  1896.  In  subdivision  5  of  section  2  of 
the  statute  is  given  the  definition  of  personal  property  as  used 
in  the  chapter  or  act.  It  is  a  reproduction  of  the  provisions 
of  law  then  in  force  regulating  general  taxation.  Article  10 
deals  with  "  taxable  transfers  "  or  inheritance  tax;  By  section 
220  of  the  statute  (the  first  section  of  the  article)  it  is  enacted 
that  a  certain  tax  shall  be  imposed  on  the  transfer  of  any 
real  or  personal  property  under  circumstances  therein  enumer- 
ated. The  majority  of  the  court  below  were  of  opinion  that 
the  definition  of  personal  property  already  mentioned  con- 
trolled the  provisions  of  this  article  and  that  as  the  definition 
did  not,  under  the  decisions  of  this  court,  include  a  seat  in 
the  exchange,  the  seat  was  not  subject  to  the  transfer  tax. 
If  the  statutory  scheme  of  taxation  were  an  original  one  and 
the  provisions  quoted  were  the  only  ones  which  referred  to 
the  subject-matter,  the  argument  of  the  learned  Appellate 
Division  would  be  cogent  and  probably  conclusive.     But  by 
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a  subsequent  section  of  the  article  on  taxable  transfers  (sec- 
tion 242)  new  definitions  are  given  applicable  to  the  transfer 
tax  alone :  "  The  words  *  estate '  and  *  property,'  as  used  in 
this  article,  *  *  *  shall  include  all  property  or  interest 
therein,  whether  situated  within  or  without  this  State."  That 
a  seat  in  the  exchange  is  property  and  passes  to  a  receiver  or 
to  an  assignee  in  bankruptcy  has  been  authoritatively  deter- 
mined by  the  decisions  of  both  this  court  and  the  Supreme 
Court  of  the  United  States.  {Powell  v.  Wctidron,  89  N.  Y. 
328 ;  Piatt  v.  Jones,  96  N.  Y.  24  ;  Hyde  v.  Woods,  94  U.  S. 
524 ;  Page  v.  Edmunds,  187  U.  S.  596.)  In  the  Lemmon 
case  we  did  not  question  this  proposition,  but  our  decision  pro- 
ceeded on  the  ground  that  the  seat  did  not  fall  within  what 
Judge  Vann  termed  "  the  somewhat  restricted  definition  of 
the  tax  laws."  # 

In  determining  the  construction  to  be  given  to  the  broad  and 
comprehensive  language  of  section  242,  we  must  consider  that 
the  statnte  has  a  history  plainly  indicating  the  trend  of  legisla- 
tive action  and  that  as  to  the  transfer  tax  it  is  a  literal  repro- 
duction of  tlje  then  existing  law.  First  enacted  in  1885  (Chap. 
483)  the  Inheritance  Tax  taw  was  limited  to  property  passing 
to  collateral  relatives.  It  was  subjected  to  repeated  amend- 
ments, the  effect  of  which  in  nearly  every  instance  was  either 
to  enlarge  the  class  of  persons  subject  to  the  tax  or  to  extend 
its  application  to  some  species  of  property  which  the  courts 
had  held  not  to  fall  within  its  terms.  The  distinction  between 
property  justly  subject  to  ordinary  taxation  and  that  liable  to 
the  imposition  of  the  transfer  tax  was  early  appreciated.  In 
Matter  of  Knoedler  (140  N .  Y.  377)  a  policy  of  life  insur- 
ance payable  to  the  estate  of  the  deceased  was  held  subject  to 
the  tax.  In  the  opinion  there  rendered  Judge  Maynard  said  : 
"  The  argument  is  made  that  it  is  only  property  which  is 
liable  to  taxation  under  the  General  Tax  Law  of  the  state 
which  can  be  taxed  under  the  act  relating  to  taxable  trans- 
fers, and  that,  inasmuch  as  life  insurance  policies  cannot  be 
included  in  the  valuation  of  a  taxpayer's  property  under 
the  general  law,  they  cannot  be  considered  in  assessing  a 
17 
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tax  upon  the  collateral  inheritance.  The  main  premise  upon 
which  this  proposition  rests  is  manifestly  inadmissible.  The 
Taxable  Transfer  Law  has  no  reference  or  relation  to  the 
general  law  *  *  *  it  proceeds  upon  a  new  theory  of 
the  right  of  the  government  to  tax  and  establishes  a  new 
system  of  taxation.  It  takes  the  right  of  succession  to 
property  $nd  measures  the  tax  in  the  method  specifically 
prescribed.  All  property  having  an  appraisable  value  must 
be  considered,  whether  it  is  such  as  might  be  taxed  under 
the  general  law  or  not.  Many  kinds  of  property  might 
be  enumerated  which  are  not  assessable  under  the  general  law, 
but  which  are  appraisable  under  the  collateral  inheritance  tax." 
Such  was  the  settled  construction  of  the  inheritance  tax  laws 
when  the  act  of  1896  was  passed.  That  act,  as  already  6aid, 
was  a  revision  of  the  existing  law,  and  an  attempt  to  bring 
into  a  single  statute  all  existing  legislation  relative  to  taxation 
by  the  state.  In  Henavie  v.  N.  T.  C.  &  IL  E.  Ji.  R.  Co. 
(154  N.  Y.  281)  Judge  Vann  said  :  "  The  rule  in  the  case  of  a 
revision  of  statutes  is  that  where  the  law,  as  it  previously  stood, 
was  settled  either  by  adjudication  or  by  frequent  application  of 
the  statute  without  question,  a  mere  change  in  the  phraseology 
is  not  to  be  construed  as  a  change  in  the  law,  unless  the  purpose 
of  the  legislature  to  work  a  change  is  clear  and  obvious." 
Therefore,  because  section  242  prescribes  that  "  all  property  " 
shall  be  subject  to  the  transfer  tax  and  because  the  revision  of 
the  statute  should  not  be  held  to  work  a  change  in  the  settled 
law  unless  the  legislative  intent  to  that  effect  is  clearly  mani- 
fest, we  are  of  opinion  that  the  seat  held  by  the  testator  was 
subject  to  the  tax  imposed  upon  it. 

The  order  of  the  Appellate  Division  should  be  reversed 
and  that  of  the  surrogate  affirmed,  with  costs. 

Parker,  Ch.  J.,  O'Brien,  Bartlett,  Haight,  Vann  and 
Werner,  JJ.,  concur. 

Order  reversed,  etc. 
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The  People  of  the  State  of  New  York  ex  rel.  James  H. 
Smith,  Appellant,  v.  Henry  S.  Clarke,  as  Mayor  of  the 
City  of  New  Kochelle,  et  al.,  Respondents. 

NewRochelle  (City  of)  —  Audit  of  Claim  by  Common  Council 
Duly  Authorized  to  Act  Thereon  —  When  it  Cannot  Bb  Set  Aside 
as  Illegal  —  Mandamus.  Where  a  bill  for  printing  notices  of  tax  sales 
and  other  municipal  printing  of  the  city  of  New  Rochelle  in  a  newspaper 
duly  designated  for  that  purpose  in  a  resolution  of  the  common  council  of 
the  city  naming  the  official  newspapers  and  fixing  the  fees  for  municipal 
notices  aud  other  legal  printing,  was  presented  to  the  common  council  and 
referred  to  its  auditing  committee,  which  found  the  same  to  be  correct  and 
reported  it  to  the  common  council  on  two  different  occasions,  but  payment 
thereof  was  deferred  for  lack  of  funds  and  other  reasons  not  affecting  the 
audit  thereof,  and  before  its  payment  the  auditing  committee  was  abolished 
by  an  amendment  to  the  charter  of  the  city  and  its  powers  vested  in  a  comp- 
troller, who  refused  to  audit  the  bill  at  the  amount  at  which  it  had  been 
twice  audited,  but  offered  to  audit  it  at  a  smaller  amount,  a  peremptory 
writ  of  mandamus,  requiring  the  officers  of  the  city  to  execute  and  deliver 
to  the  owner  and  publisher  of  the  newspaper  a  warrant  or  draft  on  the 
city  treasurer  for  the  amount  of  his  claim  and  directing  payment  thereof, 
cannot  be  denied  upon  the  ground  that  the  relator's  claim  was  illegal 
because  he  had  charged  more  than  the  rates  fixed  by  the  common  council, 
and  that,  therefore,  the  common  council  had  no  right  to  audit  the  claim, 
where  there  is  no  evidence  that  the  common  council  allowed  more  than 
the  legal  rates  in  auditing  the  claim,  and  the  only  evidence  upon  the  sub- 
ject was  that  the  comptroller  had  computed  the  amount  due  to  the  relator 
and  found  it  to  be  less  than  that  allowed  by  the  common  council,  and 
there  is  nothing  to  show  upon  what  basis  the  claim  was  audited  by  the 
common  council,  since  the  common  council  had  the  power  to  act  upon  the 
claim,  and  its  audit  thereof  is  a  judicial  determination  which  cannot  be 
reviewed  in  this  proceeding,  even  if  erroneous,  or  held  to  be  void  for 
illegality  without  legal  and  sufficient  proof  thereof. 

People  ex  rel.  Smith  v.  Clarke,  79  App.  Div.  78,  reversed. 

(Argued  March  17,  1908;  decided  March  81,  1908.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
January  28,  1903,  which  reversed  an  order  of  Special  Term 
granting  a  motion  for  a  peremptory  writ  of  mandamus  to 
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compel  the  defendants  to  pay  to  the  relator  the  amount  of  his 
claim  against  the  city  of  New  ftochelle  and  dismissed  6uch 
writ. 
The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Michael J.  Tierney  for  appellant.  The  common  council 
had  jurisdiction  and  power  to  act  upon  the  account  in  ques- 
tion ;  the  action  of  the  municipality  in  auditing  is  now  con- 
clusive upon  it,  and  beyond  recall  by  any  of  its  officers.  It 
cannot  be  attacked  in  this  collateral  proceeding.  {Nelson  v. 
Mayor,  etc.,  131  N.  Y.  16 ;  Osterhoudt  v.  Rigney,  98  N.  Y. 
222 ;  Klien  v.  Smith,  54  Miss.  254 ;  Kelly  v.  Wimberly,  61 
Miss.  548 ;  Martin  v.  Bd.  Suprs.,  29  N.  Y.  645 ;  People  ex 
rel.  v.  Fitzgerald,  54  How.  Pr.  1 ;  People  ex  ret,  v.  Coler, 
171  N.  Y.  373 ;  A.  C.  Nat.  Bank  v.  City  of  Albany,  92  N. 
Y.  363 :  People  ex  rel.  v.  Schuyler,  79  N.  Y.  201.)  There 
was  no  fraud  in  the  presentation  or  audit  of  the  account  in 
question.  {Appell  v.  Campbell,  64  App.  Div.  400 ;  Constant 
v.  University  of  Rochester,  133  N.  Y.  640 ;  Crook  v.  Rinds- 
Upf,  105  N.  Y.  476 ;  Bernheimer  v.  Rvndskopf  116  N.  Y. 
428;  Roberts  &  Co.  v.  Buckley,  145  N.Y.  215.)  The 
comptroller  has  no  right  or  power  to  interpose  objection  to 
the  account  in  question  after  audit,  his  duty  being  the  .purely 
ministerial  one  of  countersigning  the  draft  or  warrant.  (Dillon 
on  Mun.  Corp.  §  854 ;  Matter  of  Freel,  148  N.  Y.  165.) 

Hugh  M.  JIarmer  and  Thomas  Sproull  for  respondents. 
The  claim  of  the  relator  in  excess  of  fifty  cents  per  folio  was 
illegal  and  void.  {People  ex  rel.  v.  Wendell,  71  N.  Y.  171 ; 
Nelson  v.  Mayor,  etc.,  131  N.  Y.  16  ;  Osterhoudt  v.  Rigney, 
98  N.  Y.  232.)  No  action  of  the  auditing  committee  of  the 
board  of  aldermen  could  render  this  void  claim  a  valid  indebt- 
edness against  the  city.  {People  ex  rel.  v.  Supervisors,  73  N. 
Y.  173;  Osterhoudt  v.  Rigney,  98  N.  Y.  222.)  It  was  com- 
petent for  the  comptroller  to  revoke  or  rescind  the  resolution 
auditing  the  account.  {People  ex  rel.  v.  Bd.  of  Suprs.,  65 
N.  Y.  222;  People  ex  rd.  v.  Bd.  of  Suprs.,  73  N.  Y.  173.) 
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Werner,  J.  The  relator  instituted  this  proceeding  to  com- 
pel the  payment  to  him,  by  the  city  of  New  Eochelle,  of  the 
sum  of  $654.15,  upon  a  claim  for  the  printing  and  publication 
of  notices  in  tax  sales  and  other  municipal  printing.  The 
respondent  Chamberlain,  as  comptroller  of  the  city  of  New 
Eochelle,  disputed  the  relator's  claim  upon  the  ground  that  it 
was  illegal,  in  that  he  had  charged  more  than  the  amount 
fixed  and  allowed  for  such  printing  by  the  ordinances  and 
charter  of  the  city. 

By  section  62  of  the  charter  of  New  Eochelle  (Ch.  178,  L. 
1899)  it  is  made  the  duty  of  the  common  council,  at  its  first 
meeting  in  each  official  year,  to  fix  the  legal  fee  per  folio  of 
all  notices  which  it  shall  direct  to  be  published  in  the  official 
newspapers  of  the  city,  and  to  designate  the  newspapers 
in  which  such  notices  shall  be  published.  In  pursuance  of 
this  provision  of  the  charter  the  common  council,  on  Feb- 
ruary 19th,  1901,  passed  a  resolution  fixing  the  legal  fee 
for  publishing  notices  and  other  matter  required  to  be  pub- 
lished at  fifty  cents  per  folio,  and  duly  designated  two  news- 
papers, one  of  which  was  the  "New  Eochelle  Press,"  a 
newspaper  owned  by  the  relator.  Pursuant  to  this  designa- 
tion the  relator,  between  the  19th  of  November  and  the  17th 
of  December,  1901,  published  in  his  paper  notices  of  tax  sales 
and  other  matter,  for  which  he  presented  a  bill,  to  the  common 
council  for  the  sum  of  $654.15.  The  bill  was  referred  by  the 
council  to  its  auditing  committee,  which  found  the  same  to  be 
correct  and  so  reported  to  the  council.  There  were  then  no 
funds  in  the  city  treasury  applicable  to  the  payment  of  this 
bill,  and  it  was  not  paid. 

On  January  1st,  1902,  the  city  administration  changed 
hands,  and  on  February  4th,  1902,  the  relator's  claim  was 
again  presented  to  the  auditing  committee  of  the  common 
council  and  was  again  audited  for  the  full  amount,  but,  for 
reasons  which  are  not  material  here,  payment  was  again 
deferred. 

This  was  the  situation  on  April  2nd,  1902,  when  chapter 
288  of  the  Laws  of  1902  went  into  effect.     That  act  amended 
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the  city  charter  by  providing  for  the  appointment  of  a  city 
comptroller;  directed  that  all  claims  presented  against  the 
city  should  be  referred  to  that  officer  for  examination  and 
report;  abolished  the  auditing  committee  of  the  common 
council  and  vested  its  powers  in  the  comptroller.  This  new 
officer  refused  to  audit  the  relator's  claim  at  the  amount  for 
which  it  had  been  twice  presented  and  audited,  but  offered  to 
audit  the  same  at  $427.00,  which  he  claimed  was  all  that  the 
relator  was  entitled  to  receive.  Thereupon  the  relator  insti- 
tuted this  proceeding. 

At  Special  Term  the  Supreme  Court  granted  a  peremptory 
writ  of  mandamus  directing  the  defendants,  as  the  designated 
officers  of  the  city,  to  forthwith  draw,  sign,  countersign  and 
deliver  to  the  relator  a  warrant  or  draft  on  the  city  treasurer 
in  favor  of  the  relator  for  the  amount  of  his  claim  and  direct- 
ing payment  to  him.  At  the  Appellate  Division  the  order  of 
the  Special  Term  was  reversed  and  the  writ  denied  upon  the 
ground  that  relator's  claim  was  illegal  because  he  had  charged 
more  than  fifty  cents  a  folio  for  the  publication  of  the  notices 
in  question,  and,  therefore,  the  common  council  had  no  legal 
right  to  audit  the  same. 

It  is  too  obvious  for  discussion  that  if  there  is  evidence 
in  the  record  from  which  it  can  be  fairly  said  that  the  audit- 
ing committee,  in  passing  upon  the  relators  claim,  allowed 
more  than  the  legal  rate  of  fifty  cents  a  folio  for  the  pub- 
lished matter,  its  action  was  illegal,  and  the  decision  of  the 
learned  Appellate  Division  should  be  affirmed.  "  Boards  of 
audit  in  allowing  accounts  are  limited  to  the  powers  conferred 
upon  them  by  the  statute  and  when  they  transgress  their 
limitations  their  acts,  like  those  of  any  other  tribunal  of  lim- 
ited jurisdiction,  are  void  "  {Osterhoudt  v.  jRigney,  98  N.  Y. 
222),  and  an  audit  by  them  is  only  conclusive  when  they  act 
within  their  jurisdiction.  (JVdson  v.  Mayor,  etc.,  of  N.  T\, 
131  N.  Y.  4.) 

But  the  record  before  us  contains  no  evidence  upon  which 
this  court  can  hold  that  the  common  council,  in  passing  upon 
the  relator's  claim,  audited  the  same  at  a  rate  greater  than 
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fifty  cents  a  folio,  and,  without  such  evidence,  there  is  no  basis 
for  the  assertion  of  illegality.  It  is  urged  for  the  respondents 
that  the  statements  of  the  comptroller  in  his  affidavit  pre- 
sented in  opposition  to  the  granting  of  the  writ,  to  the  effect 
that  he  had  measured  the  space  occupied  by  the  printed  mat- 
ter charged  for  by  the  relator  and  that  the  same  contained 
only  776  folios  which,  at  the  legal  rate,  would  amount  to  only 
$383.00,  are  sufficient  to  show  the  illegality  of  the  relator's 
claim.  The  difficulty  with  this  contention  is  that  there  is 
nothing  in  the  papers,  upon  which  the  writ  was  granted,  to 
indicate  upon  what  basis  the  relator's  claim  was  audited  by 
the  two  committees  which  preceded  the  comptroller  in  the 
work  of  auditing  the  claim  against  the  city.  For  aught  that 
appears  they  may  have  so  computed  the  number  of  folios  of 
printing  done  by  the  relator  as  to  entitle  him  to  the  amount 
$654.15  at  the  legal  rate  of  fifty  cents  per  folio  and,  in  that 
event,  their  audit  would  not  be  illegal,  but  simply  erroneous. 
An  illegal  audit  can,  of  course,  be  attacked  either  directly  or 
collaterally  because  it  is  void,  but  not  so  in  case  of  an  audit 
that  is  basfed  upon  a  legal  power  ,to  act,  but  is  erroneous  as  to 
some  matter  of  fact  or  law.  The  rule  which  forbids  the 
reopening  of  a  matter  once  judicially  determined  under  com- 
petent jurisdiction,  applies  as  well  to  decisions  of  special  and 
subordinate  tribunals  as  to  the  decisions  of  courts  exercising 
general  judicial  powers  (Van  Wormer  v.  Mayor,  etc.,  of 
Albany,  15  Wend.  262 ;  White  v.  Coatsworth,  6  N.  Y.  137), 
and  decisions  of  boards  of  audit  have  been  considered  as 
embraced  within  the  principle.  (Supervisors  of  Chenango  v. 
BirdsaU,  4  Wend.  453 ;  People  ex  rel.  Thomson  v.  Super- 
visors  of  Schenectady  Co.,  35  Barb.  408 ;  People  v.  Stock- 
ing, 50  id.  573;  Supervisors  of  Onondaga  v.  Briggs,  2 
Denio,  26.)  Under  this  rule  it  was  not  in  the  power  of  the 
comptroller  to  re-audit  the  claim  which  had  been  legally  aud- 
ited by  his  predecessors  in  office.  (Osterhoudt  v.  Rigney, 
supra.) 

The  foregoing  view  of  this  proceeding  is  not  affected  by 
the  allegation  in  the  comptroller's  answering  affidavit  that  the 
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relator  had  printed  only  776  folios  of  matter  which,  at  the 
legal  rate,  would  amount  to  only  $388.00.  This  allegation 
raises  no  issue  of  fact  because  it  does  not  contradict  any  of 
the  statements  in  the  relator's  moving  papers.  It  shows  what 
the  comptroller  did,  but  throws  no  light  upon  the  acts  of  the 
two  auditing  committees  which  preceded  him.  The  most  that 
can  be  claimed  for  it  is  that  it  shows  the  previous  audits  to 
have  been  either  illegal  or  erroneous.  But  that  is  not  enough 
for  the  obvious  reason  that  if  there  was  mere  error  in  the 
audits,  they  cannot  be  reviewed  in  this  proceeding  and,  if  they 
were  illegal,  there  is  no  legal  proof  of  the  fact  and  we  cannot 
presume  illegality. 

The  order  of  the  Appellate  Division  should,  therefore,  be 
reversed  and  the  order  of  the  Special  Term  affirmed,  with 
costs  to  the  relator. 

Parker,  Ch.  J.,  O'Brien,  Bartlbtt,  Haight,  Vann  and 
Cullen,  JJ.,  concur. 

Order  reversed,  etc. 


Cecelia  L.  Slater  et  al.,  as  Executors,  etc.,  Appellants  and 
Kespondenis,  v.  James  Slater,  Individually  and  as  Execu- 
tor, etc.,  Respondent  and  Appellant. 

Appeal  —  Either  Partt  Mat  Notice  and  Place  upon  the  Motion 
Calendar  Appeals  from  Interlocutory  Judgments  at  his  Con- 
venience. The  purpose  of  the  Court  of  Appeals  in  amending  rule  11 
relating  to  motions  and  orders  by  including  "appeals  from  interlocutory 
judgments  overruling  or  sustaining  demurrers"  among  those  which 
should  be  placed  upon  the  motion  calendar  was  to  remove  the  doubt  as  to 
what  calendar  they  should  be  placed  upon  occasioned  by  the  repeal  of 
section  192  of  the  Code  of  Civil  Procedure,  relating  to  such  appeals,  by 
chapter  946  of  the  Laws  of  1895;  it  was  not  intended  to  exclude  an  appeal, 
when  duly  allowed  by  the  Appellate  Division,  from  any  interlocutory 
judgment;  therefore,  an  appeal  by  permission  from  an  interlocutory  judg- 
ment of  any  kind  is  an  appeal  from  an  order  in  an  action  which  should 
not  go  on  the  regular  calendar,  but  either  party  has  the  right  to  notice  it 
for  argument  and  place  it  upon  the  motion  calendar  at  his  convenience. 

(Submitted  March  23,  1903;  decided  March  81,  1908.) 
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Motion  to  place  appeals  upon  the  calendar  as  a  preferred 
cause. 

John  A.  Garver  for  plaintiffs,  appellants  and  respondents. 

James  W.  Hawes  for  defendant,  respondent  and  appellant. 

Vann,  J.  This  action,  brought  by  two  of  the  executors  of 
a  deceased  copartner  against  the  surviving  member  of  the  firm, 
individually  and  as  the  remaining  executor,  resulted  in  an 
interlocutory  judgment,  which,  upon  appeal,  was  modified  and 
affirmed  as  modified  by  the  Appellate  Division.  From  its 
interlocutory  judgment  entered  accordingly,  the  Appellate 
Division  granted  both  parties  leave  to  appeal  to  this  court  and 
certified  two  questions  to  us  for  decision.  Each  party  there- 
upon appealed  from  that  part  of  the  judgment  by  which  he 
felt  aggrieved  and  both  now  unite  in  an  application  "  for  an 
order  placing  these  appeals  among  the  preferred  causes  on  the 
present  calendar  "  upon  the  ground  that  they  are  entitled  to 
a  preference  under  subdivision  5,  section  791  of  the  Code  of 
Civil  Procedure. 

The  motion  should  be  denied  because  it  is  unnecessary,  as 
an  appeal  by  leave  of  the  Appellate  Division  from  an  inter- 
locutory judgment  of  any  kind  is  an  appeal  from  an  order  in 
an  action  which  should  not  go  on  the  regular  calendar,  but 
either  party  has  the  right  to  notice  it  for  argument  and  place 
it  upon  the  motion  calendar  at  his  convenience. 

A  misapprehension  seems  to  have  arisen  owing  to  the  recent 
amendment  of  rule  11,  which  formerly  did  not  mention  "  appeals 
from  interlocutory  judgments  overruling  or  sustaining  demur- 
rers," and  it  has  been  inferred  by  some  that  the  judgments 
specifically  mentioned  are  the  only  interlocutory  judgments 
that  can  be  placed  upon  the  motion  calendar.  This  is  a  mis- 
take, as  will  appear  from  the  following  explanation  of  our  pur- 
pose in  amending  the  rule. 

Prior  to  1895  section  192  of  the  Code  of  Civil  Procedure 
provided  that  "an  appeal  from  an  interlocutory  judgment 
overruling  or  sustaining  a  demurrer    *    *    *    may  be  noticed 
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for  hearing  on  a  motion  day  and  heard  as  a  motion."  On  the 
6th  of  June,  1895,  that  section  was  repealed  bodily  by  chap- 
ter 946  of  the  laws  of  that  year,  which  was  an  act  passed  to 
adapt  the  Code  of  Civil  Procedure  to  the  changes  made  by 
the  new  Constitution.  This  left  the  matter  open  to  regula- 
tion by  rule.  The  repeal  of  that  section  created  doubt  as  to 
what  calendar  "  an  appeal  from  an  interlocutory  judgment 
overruling  or  sustaining  a  demurrer  "  should  be  placed  upon, 
and  to  remove  that  doubt,  on  the  19th  of  June,  1896,  we 
amended  said  rule  so  as  to  include  such  an  appeal  eo  nomine. 
We  did  not  intend,  however,  to  exclude  an  appeal,  when  duly 
allowed  by  the  Appellate  Division,  from  any  interlocutory 
judgment,  as  the  rule  when  carefully  read  plainly  shows. 
( Anderson  v.  Daley \  159  N.  Y.  146.)  As  our  effort  to  end 
one  misapprehension  seems  to  have  given  rise  to  another,  we 
file  this  memorandum  to  remove  doubt  and  settle  the  practice. 

The  motion  should  be  denied. 

Parker,  Ch.  J.,  Gray,  O'Brien,  Bartlett,  Haioht  and 
Martin,  JJ.,  concur. 

Motion  denied. 


John  Traoey   Langan,  Respondent,  v.   Supreme  Council 
American  Legion  of  Honor,  Appellant. 

Insurance  —  Mutual  Benefit  Association  —  Certificate  Not 
Affected  by  Subsequent  By-law  Reducing  Amount  to  Be  Paid 
Thereunder  —  Certificate  Holder  May  Maintain  Action  in 
Equity  to  Preserve  Contract  of  Insurance.  Where  a  mutual  bene- 
fit life  insurance  association  issues  a  certificate  whereby  it  agrees  to  pay 
out  of  its  benefit  fund  to  the  wife  of  the  certificate  holder,  upon  his  death, 
"a  sum  not  exceeding  $6,000  in  accordance  with  and  under  the  laws 
governing  said  fund/'  upon  condition  that  the  certificate  holder  comply 
with  the  laws  and  regulations  of  the  association  governing  such  fund, 
then  enacted,  or  which  might  thereafter  be  enacted,  the  subsequent  enact- 
ment of  an  amended  by-law  which,  in  effect,  limited  the  highest  amount 
payable  "upon  any  benefit  certificate  heretofore  issued"  to  the  sum  of 
$2,000,  and  the  subsequent  refusal  of  the  association  to  receive  dues  and 
assessments  upon  such  certificate  upon  the  basis  of  $5,000  and  to  recognize 
the  original  contract  of  insurance  as  binding  upon  it,  do  not  constitute 
such  a  breach  of  the  contract  of  insurance  as  to  entitle  the  certificate  holder 
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to  maintain  an  action  for  the  recovery  of  damages  therefor,  since  the 
amended  by-law  is  wholly  ineffectual  to  deprive  him  of  any  rights  which 
had  become  vested,  and  his  refusal  to  acquiesce  in  the  amended  by-law 
and  the  tender  of  payment  of  his  assessment  upon  the  original  contract 
preserves  the  contract  of  insurance  as  it  was;  the  proper  remedy  is  to 
resort  to  a  court  of  equity  and,  upon  the  facts,  ask  its  intervention  in  a 
decree  which  would  compel  the  association  to  live  up  to  its  contract  and 
which  would  restrain  it  from  proceeding  under  its  void  by-law. 
Langan  v.  Supreme  Council  Am.  L.  of K,  69  App.  Div.  616,  reversed. 

(Argued  March  6,  1908;  decided  April  7,  1908.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
March  3,  1902,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term. 

The  plaintiff  sues  upon  a  certificate  of  insurance  issued  to 
him  by  the  defendant,  a  foreign  corporation,  upon  his  applica- 
tion ;  whereby  the  defendant  agreed  to  pay  oat  of  its  benefit 
fund  to  his  wife,  upon  his  death,  "  a  6Utn  not  exceeding  $5,000, 
in  accordance  with  and  under  the  provisions  of  the  laws  gov- 
erning said  fund ; "  upon  certain  conditions  being  complied 
with,  to  the  effect,  in  substance,  that  the  statements  in  plain- 
tiffs application  are  made  part  of  the  contract  and  that  he 
complies  "  in  the  future  with  the  laws,  rules  and  regulations 
now  governing  said  Council  and  Fund,  or  that  may  here- 
after be  enacted  by  the  Supreme  Council  to  govern  6aid  Coun- 
cil and  Fund."  Plaintiff  alleged  that  he  paid  all  assessments 
called  and,  in  all  respects,  performed  the  conditions  of  the 
contract  of  insurance,  until  the  "  defendant  by  its  wrongful 
act  broke  the  said  contract  and  declared  the  same  void  ; "  that 
the  defendant  has  failed  to  carry  out  the  conditions  of  the 
contract,  by  declaring  that  it  will  not  perform  the  contract, 
or  pay  the  insurance  agreed  to  be  paid,  and  that,  upon  his 
death,  the  beneficiary  will  not  be  then  entitled  to  a  sum  exceed- 
ing two-fifths  of  the  stipulated  insurance,  and  that,  by  reason 
of  the  breach  of  the  aforesaid  contract  by  defendant,  plaintiff 
has  sustained  damages  in  the  sum  of  $5,000.  Judgment  was 
demanded  in  that  amount.  The  answer,  admitting  the  con- 
tract, sets  up  that  the  defendant  is  a  corporation  of  the  state 
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of  Massachusetts  and  that  it  is  a  "  fraternal,  mutual  benefit 
corporation,  having  subordinate  branches  in  the  state  of  New 
York  *  *  *  ,  called  Councils."  It,  then,  sets  up  the  due 
enactment  of  an  amended  by-law,  subsequent  to  the  issuance 
of  the  certificate  in  question ;  which,  in  effect,  limited  the 
highest  amount  payable  "  upon  any  benefit  certificate  hereto- 
fore issued  "  to  the  sum  of  $2,000.  It  is  alleged  that  plaintiff 
became  bound  by  this  by-law,  under  his  dbntract  with  defend- 
ant, and  it  is,  further,  alleged  that,  by  reason  of  plaintiff^ 
failure  to  pay  an  assessment,  accruing  subsequent  to  the  enact- 
ment of  the  above-mentioned  by-law  his  certificate  was 
avoided.  The  trial  court  decided  that  the  plaintiff  was  enti- 
tled to  recover  and  fixed  the  sum  of  $1,505.96,  as  the  amount 
of  his  damages.  The  amount  of  the  damages  sustained  was 
reached  by  ascertaining  the  present  value  of  $5,000,  at  plaintiff's 
age,  upon  the  basis  of  the  Northampton  Tables  of  Mortality, 
to  be  $2,959.50,  and  deducting  therefrom  the  sum  of  $1,453.54, 
as  the  present  value  of  the  assessments,  which  plaintiff  would 
have  paid  in  the  future,  "  if  there  had  been  no  breach."  It 
appears  from  the  findings  in  the  case  that  the  plaintiff  had 
duly  paid  all  of  his  assessments  and  had  performed  all  con- 
ditions on  his  part,  and  that  by  the  by-law  existing  at  the  time 
of  his  becoming  a  member,  as  a  "  sixth  degree  contributor  to 
the  Benefit  Fund,"  the  sum  of  $5,000  was  to  be  paid  on 
his  death ;  that  he  refused  to  recognize  the  amended  by-law 
and  duly  tendered  "  the  full  amount  of  his  dues  and  assess** 
ments  upon  the  aforesaid  policy,  as  required  by  the  by-law  as 
it  was  when  he  was  received  into  the  order,  which  defendant 
refused  to  receive,"  and  that  defendant  refused  to  recognize 
the  original  contract  of  insurance  as  binding  upon  it.  Motions 
to  dismiss  the  complaint  were  made,  at  the  opening  of  the  case, 
upon  the  plaintiffs  evidence,  and  at  the  close  of  the  trial,  upon 
the  ground  that  the  plaintiff  had  mistaken  his  remedy  and 
should  have  applied  to  a  court  of  equity.  They  were  denied 
and  exceptions  were  taken  to  the  denials.  The  Appellate 
Division,  in  the  second  department,  affirmed  the  judgment 
recovered  by  the  plaintiff  and  defendant  appealed  to  this  court. 
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Henry  A.  Powell  for  appellant.  Plaintiff  failed  to  show 
that  he  had  suffered  any  damages  by  defendant's  amendment 
to  its  laws.  (Weber  v.  Supreme  Tent,  172  N.  Y.  490 ;  Gray 
v.  Chapter  General,  70  App.  Div.  155 ;  Greene  v.  Walton,  59 
Hnn,  102;  Brady  v.  G.  B.  Asm.,  39  K  Y./S.  R.  181; 
Wachtel  v.  IT.  W.  dk  0.  Society,  84  N.  Y.  28.) 

Frederic  A.  Ward  and  John  Tracey  Ixmgan,  in  person,  for 
respondent.  The  argument  that  because  the  plaintiff  had 
conscientiously  performed  the  contract  upon  his  part,  and  put 
himself  in  such  a  position  that  at  any  time,  even  after  his 
death,  it  might  be  enforced,  although  the  conduct  of  the 
defendant  in  breaking  its  contract  has  proved  to  be  unjus- 
tifiable in  law,  ultra  vires  and  void,  the  plaintiff  has  suffered 
no  wrong  and  has  sustained  no  damages,  is  untenable.  {Nichols 
v.  S.  S.  Co.,  137  N.  Y.  471 ;  U.  Ins.  Co.  v.  C.  T.  Co.,  157  N. 
Y.  633 ;  Burtis  v.  Thompson,  42  N.  Y.  246 ;  Howard  v. 
Daly,  61  N.  Y.  362 ;  Ferris  v.  Spooner,  102  N.  Y.  10 ;  Wind- 
TfiuUer  v.  Pope,  107  N.  Y.  674 ;  Shaw  v.  R.  L.  Ins.  Co.,  69 
N.  Y.  286 ;  People  v.  S.  L.  Ins.  Co.,  78  N.  Y.  115  ;  People 
v.  K  M.  L.  Ins.  Co.,  92  N.  Y.  110;  Fischer  v.  H.  M.  L. 
Ins.  Co.,  69  N.  Y.  161.) 

Gray,  J.  It  is  assumed  by  the  plaintiff  that  there  had 
been  such  a  breach  of  the  defendant's  contract  of  insurance, 
as  to  entitle  him  to  bring  an  action  for  the  recovery  of  dam- 
ages therefor.  That  assumption,  however,  is  incorrect.  The 
obligation  of  the  defendant  under  its  contract,  as  evidenced 
by  the  benefit  certificate,  was  to  pay  to  the  wife  of  the  holder 
a  sum  not  exceeding  $5,000,  upon  the  event  of  his  death. 
Until  that  event  occurreo,  that  contract  continued ;  unless, 
and  until,  it  was  avoided  by  some  act  of  the  plaintiff.  The 
action  of  the  defendant,  in  the  attempted  amendment  of  the 
by-law,  which  was  in  force  when  the  plaintiff  joined  the  asso- 
ciation and  received  his  certificate,  was  wholly  ineffectual  to 
Meprive  him  of  any  rights  which  had  become  vested.  It  was 
beyond  the  power  of  the  defendant  to  affect  the  obligation 
expressed  in  the  certificate,  without  the  consent  of  its  holder. 


J 
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(  Weber  v.  Supreme  Tent  of  K  of  M.9  172  N.  Y.  490.)  If, 
therefore,  the  amendment  was  void  and  inoperative,  the  con- 
tract of  insurance  remained  unaltered  and  unimpaired.  Its 
enactment  constituted  no  breach  of  the  contract.  Upon  its 
promulgation,  however,  the  plaintiff  had  two  courses  open  to 
him.  He  could  notify  the  defendant  that  he  refused  to  assent 
to  its  action  and  could  tender  to  it  the  assessments  upon  the 
basis  of  an  insurance  of  $5,000.  He  did  so  and  notified  it  that 
he  would  keep  the  tender  of  payment  of  all  assessments,  legally 
called  in  the  future,  good.  In  that  situation,  he  might  remain 
quiescent  and  the  contract  of  insurance  would  mature  upon 
his  death  in  favor  of  his  wife,  the  beneficiary  named.  The 
contract,  in  that  case,  with  the  insured  performing  all  the 
conditions  required  of  him  during  his  life,  would  have  been 
perfectly  good. 

But  he  was  not  obliged  to  remain,  thus,  quiescent  and  to 
incur  apprehended  risks,  which  might  present  themselves  to 
his  mind  as  possibly  consequent  upon  the  illegal  act  of  the 
defendant.  He  was,  fairly  and  justly,  entitled  to  know  his 
rights  and  to  have  such  protection  against  apprehended  con- 
sequences, as  the  courts  might  afford  him.  He  could  invoke 
the  exercise  of  the  power  of  a  court  of  equity  to  protect  his 
rights,  by  compelling  the  defendant  to  receive  his  assess- 
ments, upon  a  basis  of  an  insurance  of  $5,000,  and  to  recog- 
nize the  contract  as  in  force.  With  just  grounds  to  fear  the 
consequences  of  the  illegal  corporate  act,  he  could  demand 
the  issuance  of  a  writ  of  prevention  to  accomplish  the  ends  of 
precautionary  justice  by  restraining  the  defendant  from  carry- 
ing out  the  amended  by-law.  Though  the  defendant  was  a 
foreign  corporation,  it  was,  nevertheless,  in  this  state  for  the 
purpose  of  any  action  upon  its  contract  and  such  an  action 
would  be  clearly  maintainable. 

In  Cohen  v.  N.  T.  Mutual  Z.  Ins.  Go.  (50  N.  Y.  610),  the 
plaintiff  sought  equitable  relief,  in  a  decree  declaring  her 
policy  to  be  valid.  There  had  been  a  failure  to  pay  the 
premiums,  owing  to  the  fact  that,  during  the  prevalence  of 
the  Civil  war  between  the  southern  states  and  the  govern- 
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ment  of  the  United  States,  she  had  been  a  resident  of  the 
state  of  Georgia  and,  therefore,  had  been  prevented  from 
making  the  necessary  payments.  It  was,  among  other  things, 
objected  that,  as  there  had  been  no  loss,  there  was  no  cause 
of  action  npon  the  policy.  But  the  equitable  doctrine  was 
asserted  that  where  the  peculiar  circumstances  make  a  proper 
case  for  the  intervention  of  a  court  of  equity,  it  is  justified,  if 
necessary  to  the  preservation  of  right  and  for  the  purpose  of 
declaring  the  rights  and  the  obligations  of  suitors.  In  Meyer 
v.  Knickerbocker  Z.  Ins.  Co.  (73  N.  Y.  516),  which  was  a  suit  in 
equity  to  have  the  court  declare  existing  and  in  force  a  con- 
tract of  insurance  upon  the  life  of  the  plaintiff's  husband, 
which  was  claimed  by  the  defendant  to  have  lapsed,  it  was 
held  that  snch  a  suit  could  be  maintained,  when  it  was  neces- 
sary for  the  parties  to  know  at  once  their  reciprocal  rights  and 
obligations.  To  like  effect  was  the  decision  in  G/ay  v.  Chapter 
General,  (70  App.  Div.  156),  where  it  was  held  that  a  court  of 
equity  will  intervene  to  protect  the  rights  of  a  member,  which 
were  endangered  by  an  ineffectual  act  of  the  defendant. 

I  reach  the  conclusions,  therefore ;  that  there  was  no  breach 
of  contract  in  this  case,  which  justified  an  action  for  damages ; 
that  the  action  of  the  plaintiff,  after  the  passage  of  the 
amended  by-law,  in  refusing  to  acquiesce  in  it  and  in  tender- 
ing payment  of  his  assessments,  preserved  the  contract  of 
insurance  as  it  was ;  that  he  was  not,  thereupon,  compelled  to 
a  course  of  inaction,  but  might  resort  to  a  court  of  equity 
and,  upon  the  facts,  ask  its  intervention  in  a  decree  which 
would  compel  the  defendant  to  live  up  to  its  contract  and 
which  would  restrain  it  from  proceeding  under  its  void  by-law. 

Upon  a  new  trial,  the  plaintiff  will  be  in  a  position  to  apply 
to  the  court  for  an  amendment  of  his  pleading  setting  up  his 
equitable  rights. 

The  judgment  appealed  from  should  be  reversed  and  a  new 
trial  should  be  ordered,  with  costs  to  abide  the  event 

O'Brien,  Cullen  and  Werner,  J  J.,  concur ;  Parker,  Ch. 
J.,  Bartlett  and  Martin,  J  J.,  dissent. 

Judgment  reversed,  etc. 
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H.  Whitney  Tew,  Respondent,  v.  Henby  Wolfsohn,  Appel- 
lant, Impleaded  with  Another. 

Pleading — Demurrer  —  When  Complaint  States  but  a  Single 
Cause  of  Action.  A  complaint  in  an  action  against  a  husband  and  wife 
alleging  that  the  husband  conducts  a  certain  business  as  agent  for  his 
wife,  the  business  being  owned  by  her;  that  he  "  pretends  to  be  conduct- 
ing said  agency  on  his  own  behalf  and  without  disclosing  his  said  wife  as 
principal; "  that  a  contract  was  entered  into  between  plaintiff  and  the  hus- 
band "  acting  as  agent  for  his  undisclosed  principal,"  the  wife;  that  the 
defendant*  entered  into  the  contract  and  refused  to  perform  its  terms  and 
conditions;  that  they  induced  the  plaintiff  to  pay  them  money,  which  they 
refuse  to  return  or  account  for,  and  demanding  damages,  is  not  demur- 
rable upon  the  ground  that  two  causes  of  action  have  been  improperly 
united;  if  the  complaint  does  not  state  a  single  cause  of  action  against 
the  wife  only,  it  states  a  single  cause  of  action  against  the  defendants 
jointly  and  cither  view  is  equally  fatal  to  the  demurrer. 

Tew  v.  Wolfsohn,  77  App.  Div.  454,  affirmed. 

(Argued  March  17,  1903;  decided  April  7,  1908.) 

Appeal,  by  permission,  from  an  order  of  the  Appellate  Divi- 
sion of  the  Supreme  Court  in  the  first  judicial  department, 
entered  January  5,  1903,  which  affirmed  an  interlocutory 
judgment  of  Special  Terra  entered  upon  a  decision  overruling 
a  demurrer  to  the  complaint. 

The  nature  of  the  action,  the  facts,  so  far  as  material,  and 
the  question  certified  are  stated  in  the  opinion. 

Benno  Loewy  for  appellant.  Where  two  causes  of  action 
upon  contract  are  joined  in  the  same  action  a  demurrer  to  the 
complaint  upon  the  ground  that  all  the  defendants  are  not 
affected  by  both  causes,  lies  at  the  instance  of  a  defendant 
who  is  so  affected.  The  objection  is  not  to  the  misjoinder  of 
parties  but  of  causes  in  action,  and  so  the  rule  that  a  defend- 
ant against  whom  a  good  cause  of  action  is  pleaded  may  not 
demur  because  too  many  are  joined,  does  not  apply.  {Nichols 
v.  Drew,  94  N".  T.  22 ;  Adams  v.  Stevens,  7  Misc.  Rep.  469 ; 
Hess  v.   £.,  etc.,  B.  R.  Co.,  29  Barb.  391 ;  McKemie  v. 
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HaUon,  9  Misc.  Rep.  16 ;  Kelly  v.  Newman,  62  How.  Pr. 
156.)  A  demurrer  for  misjoinder  of  causes  of  action  lies, 
although  the  causes  of  action  be  undistinguishably  blended  in 
a  single  count  or  complaint.  {Adams  v.  Stevens,  7  Misc. 
Rep.  468 ;  Wiles  v.  Suydam,  64  N.  Y.  173  ;  McKemie  v. 
Hatton,  9  Misc.  Rep.  16 ;  Kelly  v.  Newman,  62  How.  Pr. 
156 ;  Goldberg  v.  Utley,  60  N.  Y.  427.)  Plaintiff  cannot 
have  a  recovery  against  both  the  alleged  agent  and  his  alleged 
principal.  He  must  elect  whom  he  will  hold.  (Meeker  v. 
Claghorn,  44  N.  Y.  349  ;  Tuthill  v.  Wilson,  90  N".  Y.  423  ; 
F.  Nat  Bank  v.  Turner,  24  N.  Y.  Supp.  793 ;  Scarf  v.  Jar- 
dine,  L.  R.  [7  App.  Cas.]  345 ;  Booth  v.  Barron,  29  App.  Div. 
66.)  The  judgment  demanded  is  a  joint  judgment  against  both 
defendants.  No  answer  having  been  interposed,  plaintiff 
could  get  no  judgment  more  favorable  than  that  demanded. 
As  plaintiff  clearly  is  not  entitled  to  a  judgment  against  both 
defendants,*  but  only  against  one,  the  demurrer  was  properly 
interposed,  even  though  plaintiff  may  be  entitled  to  some 
other  relief  than  that  specifically  prayed  for.  (Code  Civ.  Pro. 
§  1207;  Edson  v.  Girvan,  29  Hun,  422;  V.  Mfg.  Co.  v. 
Oettinger,  88  Hun,  83 ;  Swart  v.  Boughton,  35  Hun,  281 ; 
Wisner  v.  C.  F  J.  Co.,  25  App.  Div.  362  ;  Cody  v.  F.  Nat. 
Bank,  63  App.  Div.  199;  Block  v.  Vanderbilt,  70  App. 
Div.  16.) 

Gilbert  Bay  Hawes  for  respondent.  Several  causes  of 
action  have  not  been  united  in  the  complaint  improperly  or 
otherwise,  as  stated  in  the  demurrer.  (McLean  v.  Sexton,  44 
App.  Div.  520;  McCluw  v.  C.  T.  Co.,  165  N.  Y.  128; 
Be  Beimer  v.  Brown,  165  N.  Y.  410.)  Each  of  the  defend- 
ants is  liable  separately  on  the  cause  of  action  stated  in  the 
complaint,  and  either  or  both  may  be  6ued.  (Mattlcuje  v. 
Poole,  15  Hun,  556 ;  Cos  v.  Baymond,  22  Hun,  461 ;  Cobb 
v.  Knapp,  71  N.  Y.  348 ;  Mason  v.  Cockcroft,  3  Duer,  366 ; 
E.  F.  Co.  v.  Heme,  33  Hun,  178 ;  Tuthill  v.  Wilson,  90  N. 
Y.  423;  Meeker  v.  Claghorn,  44  N.  Y.  349;  Lindsay  v. 
Gager,  11  App.  Div.  93.) 
18 
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O'Bkien,  J.  The  plaintiff  sought  to  recover  damages  from 
the  defendants,  husband  and  wife,  for  breach  of  a  contract. 
The  plaintiff  alleges  that  he  is  a  professional  singer  and  that 
a  contract  of  employment  was  made  with  him.  The  husband 
alone  has  demurred  to  the  complaint  upon  the  sole  ground 
that  several  causes  of  action  have  been  improperly  united  in 
the  complaint.  The  court  overruled  the  demurrer  and  the 
order  was  affirmed  on  appeal.  The  case  comes  here  upon 
appeal  with  a  question  certified,  which  in  substance  is,  whether 
the  complaint  is  open  to  the  objection  stated  in  the  demurrer. 

There  are  numerous  questions  that  sometimes  arise  upon 
pleadings  with  which  we  are  not  at  all  concerned  in  the  dis- 
position of  this  case.  The  complaint  may  be  defective  in 
clearness  of  statement  or  in  logical  order,  and  the  plaintiff 
may  not  be  able  at  the  trial  to  prove  his  case  as  stated.  The 
objection  must  be  determined  upon  a  view  of  the  whole  com- 
plaint reasonably  construed  with  reference  to  the  facts  stated 
and  every  inference  flowing  from  such  facts.  We  are  not  to 
fasten  upon  a  word,  a  phrase  or  a  sentence  in  the  complaint 
and  give  it  a  meaning  which  it  will  not  fairly  bear  in  order  to 
sustain  the  demurrer.  Every  reasonable  and  fair  intendment 
is  to  be  made  in  support  of  the  pleading.  (Zahriskie  v. 
Smith,  13  N.  Y.  330 ;  Marie  v.  Garrison,  83  id.  14,  23 ; 
Sanders  v.  Sautter,  126  id.  193 ;  Sage  v.  Culver,  147  id.  241.) 
It  may  very  well  be  that  the  complaint  does  not  state  any 
cause  of  action  whatever  against  the  husband,  but  he  raises  no 
such  objection  now,  but  reserves  it,  as  he  may,  to  be  made  at 
the  trial.  His  objection  really  is  that  it  does  contain  a  good 
cause  of  action  against  him. 

It  is  provided  by  section  497  of  the  Code  of  Civil  Procedure 
that  when  a  demurrer  to  the  complaint  is  allowed  on  the  ground 
that  two  or  more  causes  of  action  have  been  improperly  united, 
the  court  may  direct  that  the  action  be  divided  into  as  many 
actions  as  are  necessary  for  the  proper  determination  of  the 
causes  of  action  therein  stated.  This  plainly  implies  that, 
in  order  to  sustain  a  demurrer  on  this  ground,  the  complaint 
must  contain  two  or  more  causes  of  action  so  well  stated  and 
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so  complete  and  perfect  that  the  court  can  divide  them  into 
the  necessary  number  of  actions.  It  Will  not  do  to  say  that 
the  complaint  contains  one  good  cause  of  action  and  some 
vague  and  ambiguous  word6  or  expressions  that  by  construction 
may  be  made  to  point  to  another  cause  of  action.  All  that 
must  be  corrected,  not  by  demurrer,  but  by  motion.  So  that, 
in  order  to  sustain  the  demurrer  in  this  case,  we  must  find  two 
causes  of  action  plainly  stated,  each  in  itself  complete  and 
perfect  upon  a  fair  and  reasonable  construction  of  the  lan- 
guage employed.  The  complaint  in  form  and  upon  its  face 
does  not  profess  to  state  more  than  one  cause  of  action. 
It  all  relates  to  one  subject,  although  divided  into  eight 
clauses  or  paragraphs,  but  no  reference  is  anywhere  made  to 
a  second  cause  of  action  as  such.  The  only  words  that  can 
possibly  be  claimed  to  point  to  more  than  one  cause  of  action 
are  to  be  found  in  the  second  and  third  paragraphs,  which  read 
as  follows,  the  italics  being  our  own  :  "That  the  defendant 
Ilenry  Wolfsohn  conducts  a  musical  bureau  for  the  purpose 
of  securing  concert  and  recital  engagements  for  high-class 
artists,  which  business  is  owned  by  his  wife,  the  defendant 
Paula  "Wolfsohn,  the  defendant  Henry  "Wolfsohn  acting  as  her 
agent,  although  said  Henry  Wolfsohn  pretends  to  he  conduct- 
ing said  agency  on  his  men  behalf  and  without  disclosing  his 
said  wife  as  principal"  Here  we  have  a  clear  and  distinct 
allegation  of  a  fact,  namely,  that  the  husband  i6  conducting  a 
certain  business  as  agent  for  his  wife,  the  business  being 
owned  by  her.  This  is  an  admitted  fact  that  has  a  material 
bearing  upon  the  construction  of  the  complaint.  The  truth 
and  the  fact  being  that  the  husband  is  conducting  the  wife's 
business  as  her  agent,  the  other  words  in  italics  are  imma- 
terial, irrelevant  or  redundant  and  could  be  stricken  out  on 
motion.  So  long  as  the  fact  was  that  the  husband  was  the 
agent  of  the  wife  in  the  conduct  of  her  business  it  was  of  no 
consequence  that  he  pretended  to  be  something  else.  The 
husband's  pretenses  add  nothing  to,  nor  do  they  take  anything 
from,  the  significance  of  the  conceded  fact  that  he  was  the 
agent  of  his  wife,  so  that  we  may  pass  over  this  paragraph  as 
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containing  nothing  except  a  very  proper  allegation  that  the 
husband  was  the  business  agent  of  the  wife.  The  redundant 
words  referred  to  contain  no  element  of  a  cause  of  action  and 
may  be  rejected  as  the  merest  surplusage. 

The  next  or  third  paragraph  is  the  one  upon  which  the 
learned  counsel  for  the  demurring  defendant  has  sought  to 
construct  a  second  cause  of  action,  and  that  reads  as  follows : 
"  That  on  or  about  the  7th  day  of  June,  1901,  a  contract  was 
entered  into  between  plaintiff  and  said  defendant  Henry  Wolf- 
sohn,  acting  as  agent  for  his  undisclosed  principal  Paula  Wolf- 
sohn,  whereby  plaintiff  appointed  said  Henry  Wolfsohn  his 
sole  manager  for  America  and  Canada  for  a  term  of  one  year, 
agreeing  to  pay  said  Wolfsohn  ten  per  cent  of  all  plaintiff's 
engagements,  and  also  agreeing  to  submit  to  him  all  his 
business  communications  and  not  to  accept  any  engagements 
without  his  consent."  The  argument  in  support  of  the 
demurrer  rests  entirely  upon  the  use  of  the  single  word 
"  undisclosed,"  in  the  foregoing  quotation.  If  that  word  is 
rejected,  then  the  paragraph  would  contain  a  plain  statement 
th.*)t  on  a  certain  day  the  plaintiff  and  the  husband,  acting  as 
agent  for  his  principal  the  wife,  entered  into  a  certain  con- 
tract with  respect  to  a  certain  subject-matter  which  is  more 
particularly  described.  It  is  alleged  that  whatever  contract 
the  husband  made,  he  made  it  as  agent  for  his  wife.  That  was 
the  capacity  in  which  he  made  the  promise  and  that  is  the 
capacity  in  which*  the  plaintiff  accepted  it.  The  word 
"  undisclosed  "  may  be  treated  as  a  mere  descriptio  persona 
and  of  no  more  consequence  than  if  the  pleader  had 
described  the  wife,  who  was  the  principal,  by  any  other 
adjective.  The  parties  to  the  contract  are  stated  to  be  the 
plaintiff  on  the  one  part  and  the  husband  as  agent  on  the 
other,  and  being  such  agent  and  carrying  on  the  business  for 
his  wife  as  alleged,  he  had  the  power  to  bind  her  by  the  con- 
tract and  on  the  face  of  the  complaint  she  is  bound.  So  it  is 
plain  that  the  second  cause  of  action  in  this  complaint,  if 
there  be  one,  must  be  built  up  entirely  upon  the  use  of  the 
word  "  undisclosed "  and  that  I  think  would  be  quite  too 
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narrow  and  technical  a  construction  of  the  language  of  the 
complaint. 

The  learned  counsel  for  the  demurring  defendant  has 
made  an  ingenious  and  refined  argument  to  prove  that  the 
agent  who  concededly  acted  as  agent  for  his  principal  in 
making  the  contract,  at  the  same  time  omitted  to  disclose 
his  principal.  If  it  be  true,  as  alleged,  that  the  husband 
acted  as  agent  of  the  wife  in  making  the  promise,  it  must 
have  been  accepted  by  the  plaintiff  in  the  character  in  which 
it  was  made,  and  so  it  is  rather  difficult  to  see  how  it 
could  be  possible  that  the  principal  still  remained  undis- 
closed. The  rule  of  law  applicable  to  such  a  case  was 
stated  by  Judge  Maetin  in  De  liemer  v.  Brown  (165 
N.  T.  419)  as  follows :  "  A  person,  even  though  making 
an  agreement  for  another,  makes  himself  personally  liable 
thereon  if  he  contracts  in  his  own  name  without  disclosing 
his  principal,  although  the  other  party  to  the  contract  may  sup- 
pose that  he  is  acting  as  agent."  As  I  understand  the  rule  thus 
expressed  the  agent  becomes  personally  liable  when  he  con- 
tracts in  his  own  name  without  disclosing  his  principal.  But 
in  this  case  the  husband  did  not  contract  in  his  own  name. 
He  contracted,  if  the  statement  of  the  complaint  be  true,  as 
agent  for  his  wife,  which  necessarily  implies  that  he  contracted 
iu  her  name,  and  hence  the  word  "  undisclosed "  cannot  be 
taken  to  amount  to  an  allegation  of  a  distinct  fact,  but  a  gen- 
eral description  of  the  principal  for  whom  the  husband  was 
acting  generally.  In  other  words,  it  was  a  repetition  in  a 
very  brief  form  of  the  redundant  words  contained  in  the  para- 
graph first  discussed.  On  a  fair  analysis  of  the  complaint  it 
comes  to  thi6 :  The  pleader  attempted  in  the  words  quoted  to 
state  a  verbal  contract,  not  in  the  precise  terms  in  which  it 
was  made,  but  according  to  its  legal  substance  and  effect,  as 
he  might.  It  is  stated  that  he  made  the  contract  as  the  agent 
of  his  wife.  That  allegation,  prima  facie,  implies  that  he 
made  it  in  her  name,  and  so  disclosed  his  agency  and  his  prin- 
cipal. It  is  true  the  wife  is  described  as  an  undisclosed  princi- 
pal, but  this  description  does  not  change  the  substance  or 
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legal  effect  of  the  allegation  any  more  than  if  the  wife  had 
been  described  by  some  other  adjective.  At  most  the  use  of 
that  word  amounts  to  nothing  more  than  to  present  an  incon- 
sistency or  a  contradiction  in  terms,  and  such  a  defect,  if  it 
exists,  famished  no  basis  for  a  demurrer.  There  is  no  allega- 
tion of  fact  in  the  complaint  that  the  husband  in  any  manner 
contracted  for  himself  or  otherwise  than  as  agent  for  his  wife, 
or  that  he  omitted  to  disclose  his  agency  or  his  principal,  and 
without  some  distinct  allegation  of  one  or  more  of  these  facts 
the  court  cannot  fasten  upon  a  single  word  descriptive  of  his 
wife  and  seek  to  construct  by  some  very  refined  process  of 
argument  a  contract  binding  upon  the  husband.  Mere  recitals 
or  words  of  description  do  not  constitute  affirmative  allegations 
of  fact,  such  as  are  required  iu  pleading.  There  is  no  allegation 
in  the  complaint  that  the  husband  ever  violated. any  contract 
that  he  ever  made  otherwise  than  as  the  representative  of  his 
wife,  unless,  indeed,  there  is  a  joint  breach  charged,  which  will 
be  referred  to  presently.  As  the  argument  to  sustain  the 
demurrer  rests  upon  the  proposition  that  it  appears  upon  the 
face  of  the  complaint  that  at  the  same  moment  of  time  two 
several  contracts  were  made  with  the  plaintiff,  with  respect  to 
the  same  subject-matter,  one  binding  the  wife  alone  and  the 
other  the  husband  alone,  it  is  just  as  essential  for  the  defend- 
ants' purpose  that  the  complaint  should  charge  a  several 
breach  on  the  part  of  both  as  the  making  of  a  several  con- 
tract, and  clearly  it  does  not  charge  either  the  one  or  the 
other.  If  the  complaint  states  anything  more  than  a  single 
cause  of  action  for  breach  of  the  contract  and  that  against  the 
wife  only,  it  is  a  single  cause  of  action  against  the  husband 
and  wife  jointly,  and  that  theory  would  be  equally  fatal  to 
the  demurrer. 

It  was  quite  possible  and  competent  for  the  husband  when 
making  the  contract,  to  bind  himself  and  his  wife  jointly.  In 
that  case  tiiere  would  be  but  one  contract  and  but  one  cause 
of  action,  and  possibly  that  was  the  theory  upon  which  the 
learned  counsel  for  the  plaintiff  constructed  the  complaint. 
It  may  be  that  he  will  not  be  able  to  establish  such  a  contract 
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at  the  trial.  But  the  question  here  is  whether  such  a  contract 
is  not  stated  on  the  face  of  the  complaint.  After  stating  the 
making  of  the  contract  as  above  described,  the  complaint 
avers  that  the  defendants  agreed  on  their  part  to  arrange  a 
concert  tour  for  the  plaintiff,  to  secure  engagements  or  book- 
ings for  him  in  advance,  arrange  dates,  routes,  etc.,  and  do 
all  the  preliminary  work  required  of  a  manager  of  a  high- 
class  artist.  Now  this  amounts  to  an  allegation  that  the 
defendants  jointly  undertook  to  do  what  is  therein  alleged, 
and  that  the  plaintiff  accepted  the  promise  in  that  character. 
The  contract  was  a  verbal  one  and  an  allegation  that  the 
defendants  agreed  to  do  certain  things  amounts,  or  may 
amount,  to  a  statement  of  a  joint  contract.  Then  again  it  is 
alleged  that  the  defendants  committed  a  breach  of  the  con- 
tract in  refusing  to  perform  its  terms  and  conditions,  and  have 
not  allowed  the  plaintiff  to  do  the  things  which  they  engaged 
him  for.  It  is  difficult  to  see  how  the  defendants  joihtly  could 
have  committed  a  breach  of  the  contract  unless  they  made  it 
in  that  capacity.  Clearly  the  meeting  of  minds  charged  in 
the  complaint  was  between  the  husband  as  agent  for  his  wife 
on  the  one  side  and  the  plaintiff  on  the  other.  As  already 
remarked  the  complaint  states  what  took  place  only  in  sub- 
stance and  according  to  its  legal  effect,  and  then  it  proceeds  in 
these  words :  " Whereby  defendants  agreed  on  their  part" 
etc.  It  is  then  alleged  that  the  defendants  refused  to  make 
engagements  for  the  plaintiff  to  sing  at  concerts  and  can- 
celed engagements  already  secured  in  violation  of  the  agree- 
ment. Then  it  is  stated  that  the  defendants  induced  the 
plaintiff  to  pay  to  them  the  sum  of  $350  to  be  used  in 
advertising,  and  that  they  have  refused  to  account  for  the 
expenditure  or  to  return  that  sum  to  the  plaintiff.  This  is  a 
distinct  allegation  of  the  payment  of  money  to  the  defendants 
jointly  which,  according  tq  the  allegations  of  the  complaint, 
the  plaintiff  was  entitled  to  have  returned  to  him.  So  that 
upon  any  view  of  this  pleading  there  is  but  one  cause  of 
action  stated  upon  a  contract  either  of  the  wife  alone,  made 
by  her  agent,  or  by  husband  and  wife  jointly.    If  it  is 
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indefinite  or  uncertain  in  this  respect  the  remedy  to  correct 
it  is  by  motion  and  not  by  demurrer. 

I  have,  perhaps,  discussed  the  question  presented  by  this 
appeal  at  greater  length  than  the  importance  of  the  question 
would  seem  to  demand.  It  is  due  to  the  counsel  on  both 
sides  to  say,  in  conclusion,  that  if  they  had  carefully  studied 
how  to  inject  vexatious  questions  into  a  very  simple  case, 
they  could  not  have  met  with  a  greater  measure  of  success 
than  seems  to  be  evidenced  by  this  record.  This  remark 
applies  equally  to  the  form  of  the  complaint  and  the  form  of 
the  demurrer.  I  think  on  the  whole  that  the  case  was 
properly  decided  below  and  that  the  order  appealed  from 
should  be  affirmed,  with  costs  in  all  courts,  with  leave  to  the 
demurring  defendant  to  answer  on  payment  of  costs.  The 
question  certified  should  be  answered  in  the  negative. 

Cullen,  J.  (dissenting).  While  special  pleading  at  common 
law  was  a  marvel  of  legal  accuracy  and  clearness  and  had  the 
advantage  of  presenting  for  determination  by  the  jury  sharply 
defined  issues  of  fact  formulated  in  advance  of  the  trial,  still, 
owing  to  its  technical  character  substantial  causes  of  action 
and  defenses  were  often  excluded  and  at  times  a  party  was 
defeated,  not  by  the  proofs,  but  by  the  pleadings.  To  correct 
these  evils  the  Code  introduced  a  radically  different  system  of 
pleading,  and  required  a  party  to  state  in  his  complaint  only 
"  a  plain  and  concise  statement  of  the  facts  constituting  each 
cause  of  action  without  unnecessary  repetition,  and  the  demand 
of  the  judgment  to  which  the  plaintiflE  supposes  himself  enti- 
tled." Under  the  new  system  pleadings  have  been  construed 
with  great  liberality,  but  manifestly  there  must  be  some  limit 
to  the  application  of  this  rule  in  order  to  protect  the  rights  of 
the  adverse  party.  The  great  strength  of  the  complaint  now 
before  us  lies,  if  I  may  be  pardoned  the  6eeming  contradiction, 
in  its  weakness,  its  prolixity  and  its  confusion  of  expression. 
It  means  all  things  to  all  men.  The  judge  at  Special  Term 
and  the  majority  of  the  judges  in  the  Appellate  Division  have 
held  that  the  complaint  states  a  cause  of  action  on  which  the 
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defendant  Paula  Wolfsohn  (the  wife  of  the  appealing  defend- 
ant) is  liable,  because  the  appellant  was  her  agent  in  making 
the  contract  for  the  breach  of  which  the  action  is  brought  and 
on  which  the  appellant  is  liable,  because,  though  making  the 
contract  as  an  agent,  he  failed  to  disclose  his  principal ;  and 
both  courts  have  held  that  the  defendants  could  be  sued  in  a 
single  action.  The  question  of  joinder  of  parties  upon  which 
the  decision  below  proceeded  is  not  passed  upon  by  my  asso- 
ciates, some  of  whom  construe  the  complaint  as  alleging  a  joint 
contract  of  both  defendants,  while  the  prevailing  opinion  sug- 
gests a  doubt  whether  any  cause  of  action  is  charged  against  the 
appellant.  Thus  the  draftsman  has  formulated  a  complaint 
as  to  the  construction  of  which  the  courts  are  not  in  accord, 
though  all  agree  the  decision  should  be  in  his  favor.  He 
may  succeed  on  the  trial  by  proving  either  a  joint  liability 
of  both  defendants  or  the  several  liability  of  the  appellant  by 
by  reason  of  his  failure  to  disclose  the  name  of  his  principal, 
though  it  is  yet  to  be  determined  whether  an  agent  and  an 
undisclosed  principal  can  be  sned  in  the  same  action,  since 
that  question  will  not  survive  the  withdrawal  of  the  demur- 
rer. It  seems  to  me,  therefore,  that  the  pleader  is  not  justly 
subject  to  the  criticism  passed  on  him  in  the  prevailing  opin- 
ion. How  could  the  most  learned,  logical  and  accurate  of 
pleaders  have  done  as  well  for  his  client  ? 

Section  484  of  the  Code  of  Civil  Procedure  provides  that 
causes  of  action  can  be  joined  only  when,  except  as  otherwise 
prescribed  by  law,  they  affect  all  the  parties  to  the  action.  By 
section  488  a  defendant  may  demur  when  causes  of  action  have 
improperly  been  united.  The  objection  that  the  causes  of  action 
stated  do  not  affect  all  the  defendants  is  as  good  a  ground  for 
demurrer  as  the  objection  that  one  cause  of  action  is  on  a 
contract  and  another  for  personal  injury.  (Nichols  v.  Drew, 
94  N.  Y.  22.)  I  dissent  entirely  from  the  proposition  "  that 
in  order  to  sustain  a  demurrer  on  this  ground  the  complaint 
must  contain  two  or  more  causes  of  action  so  well  stated  and 
so  complete  and  perfect  that  the  court  can  divide  them  into 
the  necessary  number  of  actions.1'    If  this  were  the  rule  of 
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practice  the  plaintiff  would  be  very  foolish  to  state  each  cause 
of  action  "  complete  and  perfect"  when  imperfection  would 
avoid  a  demurrer.  But  the  rule  is  to  the  contrary.  "  If  the 
complaint  contains  several  causes  of  action  improperly  united 
contrary  to  the  Code  as  is  claimed,  the  vice  may  be  reached 
by  a  demurrer,  and  the  failure  of  the  plaintiff  to  state  them 
separately  and  number  them  would  not  be  an  answer  to  it, 
nor  would  a  failure  to  move  to  correct  the  complaint  in  this 
respect  defeat  the  effect  of  a  demurrer.  The  plaintiff  cannot 
deprive  the  defendant  of  the  benefit  of  a  demurrer  upon  this 
ground  by  omitting  to  number  his  causes  of  action.  A  sub- 
stantial remedy  cannot  be  prevented  by  a  neglect  to  observe 
the  rules  of  practice,  nor  in  a  case  like  this  would  the  defend- 
ant be  regarded  as  waiving  such  remedy  by  not  making  this 
motion."  {Goldberg  v.  Uttey,  60  N.  Y.  429.  See,  also, 
Wiles  v.  Suydam,  64  N.  Y.  173.)  As  was  said  by  Judge 
Pryor  in  Adams  v.  Stevens  (7  Misc.  Rep.  468),  "  the  demur- 
rer is  not  obviated  by  the  fact  that  the  several  causes  of 
action  are  indistinguishably  blended  in  a  single  count  or 
complaint."  If  it  is  clear  that  in  an  indictment  two  offenses 
are  intended  to  be  set  out  in  a  single  count,  the  indictment  is 
bad  for  duplicity,  even  though  one  of  the  offenses  is  set  out 
defectively.     {Dawson  v.  People,  25  N.  Y.  399.) 

We  now  come  to  an  examination  of  the  allegations  of  the 
complaint.  It  first  states  that  the  appellant  carried  on  busi- 
ness ostensibly  on  his  own  behalf,  but,  in  fact,  as  the  agent  of 
his  wife,  and  without  disclosing  his  wife  as  principal ;  that  a 
contract  was  entered  into  between  the  plaintiff  and  the  appel- 
lant "acting  as  agent  of  his  undisclosed  principal,  Paula 
Wolfsohn,"  whereby  the  plaintiff  appointed  the  appellant  his 
manager  in  America  for  a  definite  term  and  "  whereby  defend- 
ants agreed  on  their  part  that  said  Henry  Wolfsohn  would 
arrange  a  concert  tour  for  the  plaintiff,"  &c. ;  that  the  plain- 
tiff performed  the  terms  and  conditions  of  said  contract  on 
his  part ;  and  "  that  defendants  have  wholly  failed  and  refused 
on  their  part  to  perform  the  terms  and  conditions  of  the  con- 
tract above  set  forth."     It  also  alleged  that  the  plaintiff  paid 
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the  defendants  a  sura  of  money  for  which  they  failed  to 
account  This  last  states  a  joint  liability  on  the  part  of  both 
defendants,  but  it  is  plainly  a  separate  cause  of  action,  for  the 
suit  is  brought  chiefly  for  damages  for  .breach  of  the  contract 
above  recited.  It  is  doubtless  true  that  in  a  certain  sense  the 
breach  of  the  contract  declared  on  gave  rise  to  but  a  single 
claim,  but  it  by  no  means  follows  that  it  constituted  but  a  single 
cause  of  action.  Whether  it  created  more  than  one  cause  of 
action  depends  on  the  number  of  parties  liable  for  the  breach 
and  the  character  of  their  liability.  A  single  claim  even 
against  a  single  party  may  give  rise  to  separate  causes  of  action 
when  that  claim  is  sought  to  be  enforced  on  different  grounds. 
In  Wiles  v.  Suydam  (64  N.  Y.  173)  the  complaint,  in  a  single 
count,  charged  the  defendant  with  liability  for  a  debt  of  a 
corporation  of  which  he  was  both  a  stockholder  and  trustee, 
first,  because  no  certificate  of  full  payment  of  the  stock  had 
been  filed ;  second,  because  no  annual  report  of  debts  and 
liabilities  had  been  made.  It  was  held  that  there  were  two 
causes  of  action  charged  which  under  the  Code  could  not  be 
properly  joined  in  the  same  action.  In  answer  to  the  conten- 
tion that  because  there  was  but  one  claim  there  was  only  one 
cause  of  action  Chief  Judge  Church  said :  "  I  am  unable  to  con- 
cur in  this  view.  The  recovery  of  the  debt  is  the  object  of  the 
action,  but  a  cause  of  action  must  have  two  factors,  the  right 
of  the  plaintiff  and  the  wrong  or  obligation  of  the  defendant. 
These  must  concur  to  give  a  cause  of  action.  The  cause  of  action 
against  the  defendant  as  a  stockholder  consists  of  the  debt 
and  the  liability  created  by  statute  against  stockholders  when 
the  stock  has  not  been  paid  in  and  a  certificate  of  that  fact 
recorded.  *  *  *  The  allegations  against  the  defendant  as 
trustee  also  constitute  a  distinct  and  perfect  cause  of  action, 
but  of  an  entirely  different  character.  Here  the  liability  is 
created  by  statute  and  is  in  the  nature  of  a  penalty  imposed  for 
neglect  of  duty  in  not  filing  a  report  showing  the  situation  of 
the  company."  Apply  that  doctrine  to  the  present  case. 
There  is  but  a  single  contract  and  a  single  breach.  On  that 
contract  the  wife  is  bound  because  the  appellant  was,  in  fact, 
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her  agent,  and  the  appellant  is  liable  because  he  did  not  dis- 
close his  agency  and  the  name  of  his  principal.  If  we  assume 
that  the  liability  of  an  agent  and  that  of  an  undisclosed  prin- 
cipal are  several  and  not  joint,  a  proposition  I  will  discuss  here- 
after, it  seems  to  me  beyond  question  that  there  are  two 
causes  of  action  stated  in  the  complaint,  one  against  the  prin- 
cipal and  the  other  against  the  agent.  With  great  deference 
to  my  associates  I  am  compelled  to  say  that  1  do  not  under- 
stand the  argument  that  the  allegations  that  the  appellant  pre- 
tended to  conduct  the  business  on  his  own  behalf  and  without 
disclosing  his  wife  as  principal  and  that  the  wife  was  an  undis- 
closed principal  are  immaterial  and  may  be  rejected  as  sur- 
plusage. Doubtless,  so  far  as  the  plaintiff  sought  to  charge  the 
wife  they  are  immaterial,  but  it  must  be  remembered  that  the 
appellant  here  is  not  the  wife  but  the  husband,  and  the  very 
life  of  the  charge  of  liability  on  his  part  lies  in  the  allegations 
referred  to.  Strike  those  allegations  out  and  no  cause  of 
action  is  stated  against  him  so  far  as  a  breach  of  the  contract 
is  concerned.  That  the  failure  of  an  agent  in  making  a  con- 
tract to  disclose  his  principal  renders  him  liable  on  the  con- 
tract is  unquestionable.  (De  Remer  v.  Brown,  165  N.  Y. 
410.)  Had  the  appellant  demurred  on  the  ground  that  the 
complaint  did  not  state  a  cause  of  action  these  allegations 
would  have  been  a  conclusive  answer  to  his  claim,  yet  now  it 
is  proposed  to  disregard  them  as  surplusage.  It  is  argued 
that  the  statement  of  the  complaint  that  the  appellant  con- 
tracted as  agent  for  his  wife  necessarily  implies  that  he  con- 
tracted in  her  name.  It  may  be  a  sufficient  answer  to  this  to 
say  that  the  complaint  alleges  directly  to  the  contrary ;  that 
the  husband  assumed  to  act  in  his  own  behalf,  and  that  the 
name  of  the  wife  was  not  disclosed.  But  apart  from  this,  the 
statement  of  the  complaint  imports  no  such  conclusion. 
Surely,  it  is  possible  that  an  agent  may  not  disclose  his  prin- 
cipal. Otherwise,  if  there  be  no  such  thing,  all  books  and  the 
decisions  have  been  far  astray  when  discussing  the  liability  of 
an  undisclosed  principal  and  of  an  agent  who  fails  to  disclose 
his  principal.    Though  an  agent  does  not  disclose  his  princi- 
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pal  lie  does,  in  law,  contract  as  agent  if  the  other  party  chooses 
to  look  to  his  principal,  and  his  contract  is  properly  so 
charged.  Nevertheless,  at  the  election  of  the  other  party,  he 
may  be  treated  as  principal  since  he  has  held  himself  out  as 
such.  When,  therefore,  the  complaint  charged  that  the 
appellant  was  the  agent  of  his  wife  it  stated  a  good  cause  of 
action  against  her.  When  it  stated  that  he  failed  to  disclose 
his  principal  it  stated  a  good  cause  of  action  against  him. 

That  the  liability  of  an  agent  of  an  undisclosed  principal 
and  that  of  his  principal  is  several  seems  to  me  very  clearly 
settled  by  authority.  Judge  Story,  referring  to  this  subject, 
says  (Contracts,  266) :  "  But  we  are  not,  therefore,  to  infer 
that  the  principal  may  not  also,  when  he  is  afterwards  dis- 
covered, be  liable  for  the  payment  of  the  price  of  the  same 
goods ;  for,  in  many  cases  of  this  sort,  as  we  shall  hereafter 
abundantly  see,  the  principal  and  agent  may  both  be  severally 
liable  on  the  same  contract."  Mr.  Meechera  lays  down  the 
rule  (Agency,  sec.  689) :  "  The  other  party  is  at  liberty  on 
discovering  the  principal  to  elect  to  hold  either  the  agent  or 
the  principal,  but  he  cannot  hold  both."  The  authorities 
differ  as  to  what  constitutes  an  election,  and  in  some  cases  it 
has  even  been  held  that  the  recovery  of  a  judgment  against 
the  agent  without  satisfaction  will  not  be  deemed  conclusive 
of  such  election.  But  no  authority  or  text  writer  gainsays 
the  doctrine  that  the  question  is  one  of  election  between  the 
two,  not  of  joint  liability.  So,  in  Tuthitt  v.  Wilson  (90  N. 
Y.  423)  it  was  held  by  this  court  through  Finch,  J. :  "  The 
vendor  could  not  enforce  his  claim  against  both  the  principal 
when  discovered  and  the  agents  who  contracted  in  his  behalf. 
Granting  that  each  was  liable,  both  were  not,  for  both  could 
not  be  at  one  and  the  same  time,  since  the  contract  could  not 
be  the  personal  contract  of  his  agents  and  yet  not  their  con- 
tract, but  that  of  the  principal.  The  vendor  had  a  choice  and 
was  put  to  his  election.    (Meeker  v.  Claghom,  44  N.  T.  351.)  " 

At  common  law  only  parties  jointly  liable  could  be  sued  in 
the  same  action.  This  rule  has  been  modified  with  us,  but 
only  to  a  certain  extent    By  section  454  of  the  Code  of  Civil 
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Procedure  (re-enactment  of  section  120,  Code  of  Procedure, 
and  of  provisions  of  the  Revised  Statutes)  two  or  more  per- 
sons severally  liable  on  the  same  written  instrument  may  be 
included  in  the  same  action  as  defendants.  But  the  right  is 
strictly  confined  to  the  case  of  a  written  instrument.  This  is 
apparent  from  the  course  of  legislation.  As  this  section  was 
originally  enacted  in  1876,  it  embraced  in  terms  the  case  of 
parties  "  severally  liable  for  the  same  demand,  and,  without 
reckoning  offsets  or  counterclaims  in  the  same  amount,  although 
upon  different  instruments."  In  1877  the  provision  last  cited 
was  stricken  out,  leaving  it  in  the  form  in  which  it  now  stands. 
Under  this  section  it  has  been  held  that  the  maker  and  guar- 
antor of  a  promissory  note  could  not  be  sued  in  the  same 
action,  because  the  contract  of  guaranty  was  separate  from 
the  contract  imported  by  the  note,  and  that  hence  a  demurrer 
lay  by  each  defendant  for  improper  joinder  of  action.  (Bar- 
ton  v.  Spew,  5  Hun,  60.)  The  decision  seems  to  have  been 
accepted  as  the  law  in  the  Supreme  Court  and  generally  fol- 
lowed in  its  decisions.  The  case  of  McLean  v.  Sexton  (44 
App.  Div.  520),  cited  in  the  opinion  in  the  court  below,  is  not 
in  point.  The  Code  (sec.  339)  expressly  authorizes  joinder  in 
an  action  to  foreclose  a  mechanic's  lien  of  any  person  liable 
for  the  debt  on  which  the  lien  is  filed.  Such  an  action  is 
similar,  in  character  to  an  action  for  the  foreclosure  of  a  mort- 
gage. There,  also,  it  is  provided  by  law  that  any  party  liable 
for  the  debt  can  be  joined  as  a  defendant  and  a  personal  judg- 
ment for  any  deficiency  recovered  against  him.  Therefore, 
in  such  an  action,  you  may  sue  not  only  the  bondsman,  but  all 
persons  who,  either  by  guaranty  or  by  subsequent  conveyance, 
have  assumed  payment  of  the  debt.  But  in  an  action  at  law 
on  the  bond  itself  you  can  do  nothing  of  the  sort. 

If,  however,  we  assume  that  the  construction  of  the  com- 
plaint adopted  by  Judge  O'Brien  is  correct,  that  the  contract 
first  declared  on  is  that  of  the  wife  alone  and  that  the  allega- 
tions are  insufficient  to  charge  the  husband  with  liability 
thereon,  then  it  would  seem  perfectly  plain  that  the  demurrer 
is  well  founded,  for  then  there  are  two  causes  of  action  stated, 
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one  against  the  wife  alone  on  the  original  contract,  and  the 
second  for  money  paid  to  the  husband  and  wife  jointly* 
There  is  but  one  theory  on  which  it  is  possible  to  sustain  this 
complaint,  that  is  that  the  original  contract  was  not  the  con- 
tract of  the  wife  as  principal  nor  that  of  the  husband  as  an 
agent  who  contracted  in  his  own  name  or  without  disclosing 
his  principal,  but  the  joint  contract  of  both  husband  and  wife. 
How  this  theory  can  be  accepted,  in  face  of  the  direct  allega- 
tion that  the  contract  was  made  by  the  husband,  as  agent  of 
the  wife,  I  cannot  see. 

The  interlocutory  judgment  should  be  reversed,  with  costs 
to  the  appellant  in  all  the  courts,  and  the  action  against  the 
appellant  severed  from  that  against  the  other  defendant,  with 
leave  to  the  plaintiff  to  serve  an  amended  complaint  in  the 
severed  action  upon  payment  of  such  costs. 

Parker,  Ch.  J.,  Bartlett,  Haight,  Vann,  JJ.  (and 
Werner,  J.,  in  result),  concur  with  O'Brien.  J. ;  Cullen,  J., 
reads  dissenting  opinion. 

Judgment  affirmed. 


In  the  Matter  of  Supplementary  Proceedings  for  the  Collec- 
tion of  a  Tax  from  L.  Adler  Brothers  and  Company, 
Appellant. 

John   B.   Hamilton,  as  Treasurer  of  Monroe  County, 
^Respondent. 

Tax  — Supplementary  Proceeding  to  Collect  — Not  Barred  by 
Immaterial  Error  in  Tax  Warrant  or  Objection  that  Tax  Is 
Excessive  in  Amount.  An  order  directing  the  treasurer  of  a  corpora- 
tion to  appear  before  a  referee  to  be  examined  concerning  its  property  in 
a  supplementary  proceeding  under  section  259  of  the  Tax  Law  (L.  1896, 
ch.  908)  for  the  collection  of  a  tax  levied  upon  the  personal  property  of 
the  corporation  cannot  be  vacated  upon  the  ground  that  the  assessment 
upon  which  the  tax  was  levied  was  excessive  in  amount  where  the  corpo- 
ration did  not  present  such  objection  at  the  time  an  opportunity  for 
reviewing  assessments  was  given,  and  the  assessment  was  made  and  the 
tax  levied  without  any  objection  by  the  corporation;  nor  can  it  be  vacated 
upon  the  ground  that  the  warrant  issued  by  the  county  treasurer  for  the 
collection  of  the  tax  was  void  and  the  subsequent  proceedings,  therefore, 
void  for  the  reason  that  the  warrant  directed  the  collector  to  collect  the 
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tax  with  six  per  cent  additional  besides  his  fees,  whereas  the  charter  of 
the  city  in  which  the  tax  was  assessed  and  levied  authorized  him  to  collect 
five  per  cent  and  interest  at  the  rate  of  twelve  per  cent  per  annum  addi- 
tional, where  the  collector  did  not  collect  the  tax  because  the  corporation 
refused  to  pay  it,  not  because  of  the  error  of  the  county  treasurer,  but 
upon  the  ground  that  the  tax  was  excessive  in  amount,  an  objection  that 
was  then  untenable. 
Matter  of  Adler  Brothers  &  Co.,  76  App.  Div.  571,  affirmed. 

(Argued  March  17,  1903;  decided  April  7,  1903.) 

Appeal,  by  permission,  from  an  order  of  the  Appellate  Divi- 
sion of  the  Supreme  Court  in  the  fourth  judicial  department, 
entered  November  28, 1902,  which  affirmed  an  order  of  Special 
Term  denying  a  motion  to  vacate  an  order  for  the  examination 
of  the  appellant  herein  in  supplementary  proceedings. 

This  proceeding  for  the  collection  of  a  county  tax  levied 
for  the  year  1900  on  the  personal  property  of  L.  Adler 
Brothers  and  Company  was  commenced  June  7,  1902,  by  the 
service  of  an  order  directing  the  treasurer  of  the  corporation 
to  appear  before  a  referee  to  be  examined  concerning  its 
property.  The  corporation  thereupon  procured  an  order, 
made  by  Mr.  Justice  Davy,  requiring  the  county  treasurer 
upon  whose  application  said  order  of  June  seventh  was  made, 
to  show  cause  why  said  order  should  not  be  vacated  and  set 
aside,  alleging  in  the  affidavit  presented  upon  said  application  : 

First.  That  the  oath  of  the  assessors  attached  to  the  assess- 
ment roll  was  defective. 

Second.  That  the  statute  prescribing  the  form  of  the 
assessment  roll  was  not  followed  and  that  this  corporation 
was  assessed  upon  its  personal  property,  not  upon  its  capital 
stock,  as  the  statute  requires. 

Third.  That  the  warrant  issued  by  the  county  treasurer 
herein  was  void,  and  the  subsequent  proceedings,  therefore, 
void,  for  the  reason  that  said  warrant,  issued  April  15, 1901, 
directed  the  collector  to  collect  the  amount  of  the  tax  with 
6%  additional,  besides  his  fees,  whereas  the  charter  of  the  city 
of  Rochester  authorized  him  to  collect  on  that  date  only  5$ 
additional,  besides  his  fees,  and  thereafter  interest  in  addition 
at  the  rate  of  12$  per  annum,  or  1%  per  month. 
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The  Special  Term  denied  the  motion  to  vacate  the  original 
order  and  its  decision  was  affirmed  at  the  Appellate  Division. 
Thereafter  the  latter  court  granted  leave  to  appeal  to  the 
Court  of  Appeals,  and  certified  the  following  questions  of  law 
for  review : 

First.  Does  the  omission  of  the  words  "  or  corporation " 
from  the  oath  of  the  assessors  attached  to  the  assessment  roll 
herein  invalidate  the  tax  against  L.  Adler  Brothers  and 
Company  ? 

Second.  Is  the  taxation  of  L.  Adler  Brothers  and  Company, 
as  it  appears  upon  the  assessment  roll  herein,  fatally  defective 
as  to  form  or  substance  ? 

Third.  Can  L.  Adler  Brothers  and  Company,  in  this  pro- 
ceeding, raise  the  objections  which  are  made  to  the  validity  of 
this  assessment  ? 

Fourth.  Is  the  warrant  issued  by  the  county  treasurer  for 
the  collection  of  the  tax  herein  substantially  defective  ?  If 
so,  is  the  return  made  by  the  collector  in  this  case  sufficient, 
notwithstanding  such  defect,  to  enable  this  proceeding  to  be 
maintained  ? 

Isaac  Adler  for  appellant.  The  warrant  issued  by  the 
county  treasurer  for  the  collection  of  the  tax  herein  was  sub- 
stantially defective  for  the  reason  that  said  warrant,  issued 
April  15,  1901,  directed  the  collector  to  collect  the  amount  of 
the  tax  with  six  per  cent  additional,  besides  his  fees,  whereas 
the  charter  of  the  city  of  Eochester  authorized  him  to  collect 
on  said  date  five  per  cent  additional  besides  his  fees.  The 
warrant  being  void,  the  return  made  by  the  collector  must 
likewise  be  void,  and  this  proceeding  cannot  be  maintained- 
(L.  1880,  ch.  14,  §  119;  Stroud  v.  Butler,  18  Barb.  327; 
Matter  of  Willis,  30  Hun,  13 ;  Lester  v.  McDaniel,  5  Misc. 
Rep.  190 ;  Frederick  v.  Darn,  66  App.  Div.  97 ;  People  v. 
Hagad&rn,  104  N.  Y.  516 ;  Poth  v.  Mayor,  etc.,  151  N.  T. 
16 ;  Clarke  v.  Bollock,  16  Wend.  607 ;  Bank  of  Utica  v. 
City  of  Utica,  4  Paige,  399 ;  Cooley  on  Taxation,  296 ;  Shat- 
tuck  v.  Bascom,  105  N.  Y.  39 ;  WaUingford  v.  Fiske,  24  Me. 
19 
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386.)  The  omission  of  the  words  "  or  corporation  "  from  the 
oath  of  the  assessors  attached  to  the  assessment  roll  herein 
invalidates  the  tax  against  L.  Adler  Brothers  &  Co.  {People 
v.  McGlom,  91  K  Y.  241 ;  People  ex  rel.  v.  MatseU,  94  N. 
Y.  179 ;  People  ex  rel.  v.  Cummings,  166  K  Y.  110 ;  City 
of  Rochester  v.  Coe,  25  App.  Div.  300 ;  Palmer  v.  Stumph, 
23  Ind.  329 ;  Van  Rensselaer  v.  Witbeck,  7  N.  Y.  517 ;  Hinck- 
ley v.  Cooper,  22  Hun,  253 ;  Inman  v.  Coleman,  37  Hnn,  170 ; 
Bradley  v.  Ward,  58  N.  Y.  401 ;  Merritt  v.  ViUage  of  Port- 
cheater,  71  N.  Y.  309.)  The  taxation  of  L.  Adler  Brothers  & 
Co.,  as  it  appears  upon  the  assessment  roll  herein,  is  fatally 
defective  as  to  form  and  substance.  (Whitney  v.  Thomas, 
23  N.  Y.  281 ;  Nat  Bank  v.  City  of  Elmira,  53  K  Y.  49 ; 
City  of  Rochester  v.  Town  of  Rush,  80  N.  Y.  302  ;  Matter  of 
N.  T.  C.  Protectory,  77  N.  Y.  342 ;  jE.  Ins.  Co.  v.  Mayor, 
etc.,  153  N.  Y.  331 ;  D.  Mfg.  Co.  v.  Newell,  15  R.  I.  234; 
People  ex  rel.  v.  Bd.  of  Assessors,  9  N.  Y.  S.  R.  467  ;  Peo- 
ple ex  rel.  v.  Cheetham,  45  Hun,  6 ;  People  ex  rel.  v.  Barker, 
141  N.  Y.  251 ;  N.  E  Co.  v.  McNamara,  50  N.  Y.  653.) 
The  objections  made  by  appellant  to  the  validity  of  its  assess- 
ment are  properly  raised  in  this  proceeding.  (Inman  v.  Cole- 
man, 37  Hun,  170  ;  Van  Rensselaer  v.  Witbeck,  7  N.  Y.  517 ; 
Bradley  v.  Ward,  58  N.  Y.  401 ;  ShaUuck  v.  Bascom,  105 
N.  Y.  39 ;  Westfail  v.  Preston,  49  N.  Y.  349 ;  Bassett  v. 
Wheeler,  84  N.  Y.  466 ;  Cruger  v.  Dougherty,  43  N.  Y.  107 ; 
Trowbridge  v.  Horan,  78  N.  Y.  439 ;  Hilton  v.  Fonda,  86 
N.  Y.  339 ;  Stewart  v.  Crysler,  100  N.  Y.  378.) 

William  De  Graf  and  J.  Warrant  Casileman  for  respond- 
ent. The  omission  of  the  words  "  or  corporations  "  from  the 
assessors'  oath  annexed  to  the  assessment  roll  does  not  invali- 
date the  tax.  (Van  Rensselaer  v.  Witbeck,  7  N.  Y.  517; 
Brevort  v.  City  of  Brooklyn,  89  N.  Y.  128 ;  Shattuck  v. 
Bascom,  105  N.  Y.  39  ;  Hinckley  v.  Cooper,  22  Hnn,  253 ; 
Inman  v.  Coleman,  37  Hun,  170 ;  B.  &  S.  L.  R.  R.  Co.  v. 
Supervisors,  48  N.  Y.  93  ;  Parish  v.  Colden,  35  N.  Y.  462 ; 
People  ex  rd.  v.  Bederick,  161  N.  Y.  195.)    The  appellant 
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cannot,  in  this  proceeding,  raise  the  objections  which  are  made 
to  the  validity  of  this  assessment.  (Matter  of  Corwin,  135 
N.  T.  247 ;  People  ex  reL  v.  Coleman,  107  N.  T.  541 ;  Peo- 
ple ex  rd.  v.  Feitner,  44  App.  Div.  239  ;  People  ex  rel.  v. 
Fetiner,  72  App.  Div.  45 ;  U.  8.  T.  Co.  v.  Mayor,  etc.,  144 
N.  Y.  488 ;  B.  &  S.  L.  R.  R.  Co.  v.  Supervisors,  48  N.  T. 
93 ;  Trustees,  etc.,  v.  Davis,  31  N.  Y.  574 ;  Happy  v.  Mosher, 
48  N.  Y.  313 ;  Mayor,  etc.,  v.  Davenport,  92  N.  Y.  604 ; 
Matter  of  McMahon  v.  Palmer,  102  K  Y.  176.)  The 
objection  that  the  tax  is  not  collectible  because  the  warrant 
issued  by  the  county  treasurer  to  the  collector  required  him  to 
collect  an  amount  in  excess  of  that  permitted  by  law,  in  that 
the  rate  of  interest  charged  was  six  per  cent  instead  of  live 
per  cent,  and  that  the  return  made  by  the  collector  was  after 
twenty  days  from  the  date  of  said  warrant,  is  not  ground  for 
invalidating  the  tax.  (Matter  of  Veith,  165  N.  Y.  204; 
Matter  of  Conklin,  36  Hun,  588.) 

Parker,  Ch.  J.  The  board  of  supervisors  of  the  county  of 
Monroe,  in  the  year  1900,  levied  upon  the  property  of  L. 
Adler  Brothers  and  Company,  a  corporation,  a  tax  amounting 
to  $446.28.  The  appellant  corporation  has  urged  that  the  tax 
was  not  duly  levied,  but  we  agree  with  the  argument  and 
determination  of  the  Appellate  Division  that  this  contention 
is  not  well  founded,  and  rest  our  conclusion  that  the  tax  was 
duly  levied  upon  the  opinion  of  that  court. 

Upon  this  review  the  appellant  strongly  urges  further  that 
the  warrant  issued  by  the  county  treasurer  for  the  collection 
of  the  tax  was  void,  and  that  the  collector's  return  thereof 
uncollected  furnished  no  basis  for  this  proceeding,  which  is 
a  supplemental  proceeding  for  the  collection  of  the  tax,  and  is 
authorized  by  section  259  of  the  General  Tax  Law  (Ch.  908, 
Laws  1896).  In  Matter  of  City  of  Rochester  v.  Bloss  (77  App. 
Div.  28)  it  was  held  that  the  requirement  of  the  statute  that  a 
warrant  for  the  collection  of  the  taxes  shall  be  issued  under  the 
hand  of  the  mayor  and  the  seal  of  the  city  of  Rochester  is  man* 
datory ;  and  hence  that  a  warrant  issued  without  the  seal  is  void, 
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and  payment  of  taxes  thereunder  cannot  be  enforced.  That  case 
was  subsequently  affirmed  by  this  court.  (173  N.  Y.  646.) 
The  learned  counsel  for  appellant  insists  that  that  case  is  an 
authority  for  his  contention  that  the  warrant  in  this  case  is 
void,  upon  which  premises  he  bases  his  further  contention 
that  there  has  been  no  proper  return  of  the  tax  as  uncollected 
to  the  county  treasurer,  and  hence  he  was  not  in  a  position  at 
the  time  of  the  commencement  of  these  proceedings  to  insti- 
tute them.  But  we  have  reached  a  contrary  conclusion  and 
will,  as  briefly  as  we  may,  assign  the  reasons  inducing  it. 

As  we  have  already  stated,  this  tax  was  duly  levied  and  the 
warrant  for  the  collection  of  this  and  other  assessments  was 
issued  to  the  county  treasurer  in  the  form  required  by  statute. 
But  L.  Adler  Brothers  and  Company  did  not  pay  the  tax ; 
and  so  the  county  treasurer  made  out  a  special  wairant  to 
collect  the  uncollected  taxes  in  the  fifth  ward  in  Rochester, 
and  delivered  it  to  a  collector  requiring  him  to  collect  the 
taxes  within  20  days  from  its  date.  He  made  the  mistake, 
however,  of  requiring  him  to  collect  the  tax  with  6%  additional, 
whereas  he  was  only  entitled  to  collect  h%  and,  in  addition, 
interest  thereafter  at  the  rate  of  12$  per  annum,  or  1% 
per  month. 

This  error  would  have  resulted,  had  the  tax  been  collected, 
in  taking  from  the  delinquent  taxpayer,  according  to  the 
appellant's  counsel,  a  few  dollars  more  than  was  due.  The 
collector,  however,  did  not  collect  the  tax,  for  the  cor- 
poration refused  to  pay  it,  basing  its  refusal,  not  upon 
the  error  of  the  county  treasurer  in  demanding  too  much 
by  way  of  interest,  but  upon  the  ground  that  the  tax  was 
excessive.  If  the  objection  had  been  put  upon  the  ground 
now  made  the  county  treasurer  could,  and  doubtless  would, 
have  issued  a  new  warrant  free  from  the  fault  of  the  first 
one.  Instead,  as  we  have  seen,  it  rested  its  objection  upon 
the  ground  that  the  assessment  was  excessive  in  amount, 
a  position  which  at  the  time  the  objection  was  made  was 
untenable,  because  the  assessment  had  been  legally  made  and 
all  opportunity  for  reviewing  it  had  been  passed.     The  cor- 
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poration  had  been  presented  with  the  opportunity  of  making 
the  objection  that  it  was  excessive  when  it  could  have  been 
made  with  effect  and  enforced,  if  true,  but  that  time  was 
allowed  to  pass  by,  and  when  the  collector  asked  for  the  pay- 
ment of  the  tax  the  objection  was  without  force  and  the 
county  treasurer  was  bound,  the  taxes  having  been  returned 
uncollected,  to  proceed  in  supplementary  proceedings,  as 
authorized  by  section  259  of  the  General  Tax  Law.  That 
section  authorizes  an  application  to  the  court  for  the  insti- 
tution of  proceedings  supplementary  to  execution  —  as  upon 
a  judgment  docketed  in  the  county  —  for  the  purpose  of  col- 
lecting such  tax,  with  the  fees  and  interest  authorized  by 
law,  whenever  a  tax  exceeding  ten  dollars  in  amount  is 
returned  uncollected  for  want  of  personal  property  out  of 
which  to  collect  the  same.  That  is  precisely  this  situation. 
A  valid  uncollected  tax  was  returned  on  the  ground  that  no 
personal  property  had  been  discovered  out  of  which  payment 
could  be  made. 

The  case  presented,  then,  is  not  one  where  the  property  of 
the  taxpayer  has  been  sold  in  pursuance  of  a  warrant  exacting 
too  much  interest,  but  one  where  no  harm  whatever  has 
resulted  to  the  taxpayer,  who  refused  payment ;  and  it  would' 
seem  to  be  unfortunate  indeed  if  the  error  in  the  warrant 
barred  a  subsequent  proceeding  of  a  different  nature  taken  for 
the  purpose  of  enforcing  the  payment  of  a  tax  which  it  is  not 
claimed  was  invalidated  or  in  any  wise  affected  by  that  error. 

Appellant's  counsel  cites  several  cases  in  this  state  which  he 
urges  support  his  contention. 

In  Clark  v.  JlaUock  (16  Wend.  607)  the  collector  sold  the 
property  of  the  plaintiff,  under  a  school  district  warrant  com- 
manding the  collector  to  levy  a  tax  in  the  same  manner  as  on 
executions  issued  by  a  justice  of  the  peace,  after  the  statute 
had  been  so  amended  as  to  exclude  that  provision ;  and  it  was 
held  that  the  process  was  void. 

In  Stroud  v.  Butler  (18  Barb.  327)  the  collector  sold  prop- 
erty after  the  expiration  of  the  time  limit  in  the  warrant 
issued  to  him  by  the  trustees  of  a  school  district,  which  war- 


294  Matter  of  Adler  &  Co.  [April, 

Opinion  of  the  Court,  per  Parker,  Ch.  J.  [Vol.  174. 

rant  also  authorized  him  to  collect  an  amount  of  fees  in  excess 
of  that  authorized  by  the  statute.  The  court  said  it  was 
unable  to  distinguish  the  case  in  principle  from  Clark  v.  Hal- 
lock  {supra),  and  then  held  that  the  judgment  of  the  justice 
of  the  peace  in  favor  of  the  plaintiff  was  right,  because  the 
warrant  was  not  against  the  plaintiff,  and,  therefore,  furnished 
no  justification  for  taking  the  plaintiff's  property  under  the 
circumstances  proved  before  the  justice. 

In  Matter  of  Willis  (30  Hun,  13)  a  motion  was  made  to 
set  aside  a  sale  of  land  for  the  non-payment  of  an  assessment 
vacated  upon  the  ground  that  illegal  interest  was  included 
in  the  amount  for  which  the  lot  was  sold,  and  the  motion  was 
granted  on  the  ground  that  a  sum  for  interest  was  charged 
without  lawful  authority  and  when  no  right  existed. 

In  Lester  v.  Macdaniel  (5  Misc.  Rep.  190)  the  clerk  of 
arrears  was  commanded  by  mandamus  to  accept  the  amount  of 
an  assessment,  with  the  interest  authorized  by  statute,  in  a  case 
where  the  situation  was  analogous  to  that  in  Matter  of  Willis. 

In  People  v.  Hagadorn  (104  N.  T.  516)  the  assessment  was 
not  legally  made,  inasmuch  as  the  board  of  supervisors  — 
instead  of  computing  and  entering  in  the  roll,  in  a  column 
opposite  the  valuation  of  the  real  and  personal  property,  the 
amount  of  the  tax  levied  thereon  —  signed  the  roll  and  attached 
the  collector's  warrant  thereto  and  delivered  it  to  the  supervisor 
of  the  town,  without  first  extending  the  tax,  and,  instead, 
authorizing  the  supervisor  to  compute  and  enter  the  amount 
of  the  tax  afterward,  which  he  subsequently  did  and  then 
delivered  the  roll  to  the  collector.  And  it  was  necessarily 
held  that  the  roll  and  warrant  were  fatally  defective,  and  that 
a  return  of  non-payment  of  the  taxes  so  levied  conferred  no 
authority  upon  the  state  comptroller  to  sell,  as  he  did,  the 
land  thus  taxed. 

In  Frederick  v.  Dorn  (66  App.  Div.  97)  the  defendant,  a 
school  district  collector,  sold  certain  pine  lumber  and  a  wagon 
belonging  to  plaintiff,  and  in  an  action  for  conversion  he 
attempted  to  justify  under  a  school  district  warrant  which 
limited  voluntary  payments  to  a  period  of  two  weeks  instead 
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of  30  days,  as  provided  by  the  statute,  and  it  further  appeared 
that  after  a  considerable  portion  of  the  tax  had  been  collected 
the  trustee,  upon  being  asked  to  renew  the  warrant,  changed 
the  tax  list  by  reducing  the  assessments  of  certain  persons, 
which  changes  were  apparent  on  the  face  of  the  warrant  and 
were  known  to  the  collector,  and  it  was  held  that  the  warrant 
was  void. 

It  will  be  observed  that  in  all  these  cases  except  two 
there  was  an  actual  sale  of  the  property  under  a  defective 
assessment  or  a  defective  process,  and  the  protection  of  the 
party  affected  required  the  court  to  apply  and  enforce  the 
general  rule  that  in  proceedings  to  sell  property  for  non-pay- 
ment of  taxes — being  proceedings  to  divest  title  to  property 
without  the  consent  of  the  owner  and,  therefore,  in  deroga- 
tion of  common  law — the  requirements  of  the  statute 
authorizing  the  proceedings  must  be  strictly  pursued.  Of 
the  two  cases  which  are  exceptions  —  in  one,  Lester  v. 
Macdaniel  (supra)y  the  clerk  of  arrears  was  simply  com- 
pelled by  a  mandamus  to  accept  the  amount  actually  due ; 
and  in  the  other  case  (Matter  of  City  of  Rochester  v.  Bloss, 
supra)  in  the  original  warrant  by  which  authority  to  collect 
taxes  was  conferred  a  mandatory  provision  of  the  statute  relat- 
ing to  its  execution  was  not  complied  with. 

There  is  no  authority,  therefore,  which  requires  us  to 
hold  that  a  direction  by  a  county  treasurer  to  a  collector 
appointed  by  him  to  collect  too  much  interest  renders  the 
warrant  issued  void ;  and  hence  we  are  in  position  to  make 
practical  application  of  the  doctrine  asserted  by  us  in  a  recent 
case  in  which  we  said  :  "  The  trend  of  the  decisions  has  been 
to  require  substantial  performance  of  the  provisions  of  the 
tax  laws,  and  to  import  into  them  nothing  that  is  not  required 
in  express  terms.  A  more  stringent  rule  is  of  necessity 
applied  in  reference  to  taxes  levied  upon  the  lands  of  non- 
residents and  in  proceedings  for  a  sale  of  lands  for  taxes 
where  the  question  of  jurisdiction  is  involved."  (Matter  of 
Veith,  165  N.  Y.  204.) 

This  was  said  in  a  case  where,  as  in  this  one,  a  motion  had 
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been  made  to  vacate  an  order  issued  in  supplementary  pro- 
ceedings to  collect  taxes  in  the  city  of  Rochester  and  it 
appeared  that  no  formal  return  had  been  made.  The  warrant 
was  found  in  the  possession  of  the  county  treasurer  and  upon  it 
there  was  a  notation  in  lead  pencil :  "  Not  pay."  At  the  time 
the  supplementary  proceedings  were  instituted  the  collector  was 
dead  and  there  was  nothing  of  record  to  show  that  such  nota- 
tion was  made  by  him.  Yeith  insisted  that  the  command  of  the 
statute  that  the  collector  "  return  such  warrant  within  20  days 
after  the  date  thereof  "  was  not  shown  to  have  been  complied 
with,  and  hence  there  was  no  authority  for  taking  the  further 
step  in  the  direction  of  collecting  taxes  from  a  delinquent 
taxpayer,  known  as  supplementary  proceedings.  The  court 
held  that,  notwithstanding  the  direction  of  the  statute,  a 
formal  return  by  the  collector  of  the  warrant  issued  for  the 
collection  of  a  tax  was  not  necessary  and  that  the  return 
actually  made  was  sufficient. 

In  the  case  before  us  the  return  was  made  with  formality 
and  care,  but  the  warrant  did,  as  we  have  seen,  contain  an  error. 
The  county  treasurer's  authority  to  issue  a  warrant  is  to  be 
found  in  the  charter  of  the  city  of  Rochester  which  provides 
that  "  It  shall   be  the  duty  of  the  said  county   treasurer 

*  *  *  to  issue  so  many  warrants  as  he  shall  deem  proper, 
under  his  hand,  each  directed  to  any  person  whom  he  may  see 
fit  to  appoint  as  collector  of  the  taxes  specified  in  such  war- 
rant, commanding  such  person,  as  such  collector,  to  levy  the 
amount  of  said  tax,  and  an  additional  amount  of  five  per  cent, 
and  also  interest  at  the  rate  of  twelve  per  cent  per  annum. 

*  *  *  After  the  return  of  any  warrant  the  county  treasurer, 
if  he  deem  expedient,  may  issue  a  second  or  subsequent  war* 
rant  for  the  taxes  still  remaining  unpaid."  (§  119,  ch.  14, 
Laws  1880.)  The  statute  does  not  limit  the  treasurer  to  the 
issue  of  one  warrant ;  indeed,  he  may  issue  several  if  necessary 
in  order  to  collect  the  tax ;  and  no  special  formalities  of  exe- 
cution arc  required  as  in  the  case  of  a  warrant  annexed  to  the 
roll,  it  being  sufficient  for  the  treasurer  to  deliver  to  a  collector 
under  his  hand  a  warrant  specifying  the  amount  of  the  tax  to 
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be  collected  and  &%  in  addition,  with  interest  at  the  rate  of  12% 
per  annum  after  the  15th  of  April,  together  with  his  fees. 

This  executive  act  looking  to  the  enforcement  of  a  valid 
tax  should  not  be  subject  to  the  rigid  rules  that  the  courts 
have  felt  bound  to  apply  where  property  has  been  actually 
taken  without  that  due  procedure  which  the  legislature  has 
deemed  necessary  for  the  protection  of  rights  and  property, 
when,  as  in  this  case,  the  error  has  not  resulted  to  the  preju- 
dice of  the  delinquent  taxpayer,  which  did  not  refuse  pay- 
ment because  of  the  error,  but  on  the  ground  that  the  amount 
of  the  tax  was  excessive. 

Such  a  ruling  accords  with  that  made  in  the  Veith  case,  in 
which  the  court  recognized  and  enforced  the  existence  of  the 
distinction  between  the  class  of  cases  relied  upon  by  the 
appellant,  and  cases  of  the  character  of  the  Veith  case  and 
the  one  now  to  be  decided. 

We  answer  the  questions  certified  to  us  as  follows : 

First.  Does  the  omission  of  the  words  "  or  corporation " 
from  the  oath  of  the  assessors  attached  to  the  assessment  roll 
herein  invalidate  the  tax  against  L.  Adler  Brothers  and  Com- 
pany?   A.  No. 

Second.  Is  the  taxation  of  L.  Adler  Brothers  and  Company 
as  it  appears  upon  the  assessment  roll  herein  fatally  defective 
as  to  form  or  substance  ?    A.  No. 

Third.  Can  L.  Adler  Brothers  and  Company  in  this  pro- 
ceeding raise  the  objections  which  are  made  to  the  validity  of 
this  assessment  ?     A.  No. 

Fourth.  Is  the  warrant  issued  by  the  county  treasurer  for 
the  collection  of  the  tax  herein  substantially  defective?  If 
so,  is  the  return  made  by  the  collector  in  this  case  sufficient, 
notwithstanding  such  defect,  to  enable  the  proceedings  to 
be  maintained?  A.  The  first  sentence  in  the  question  is 
answered  in  the  negative.     The  last  is  not  answered. 

It  follows  that  the  order  must  be  affirmed,  with  costs. 

O'Brien,  Babtlett,  Haight,  Vann,  Cullen  and  Werner, 
JJ.,  concur. 

Order  affirmed. 
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Ernst  Henken  et  al.,  Respondents,  v.  Fbedebiok  Schwickeb 
et  al.,  Appellants,  Impleaded  with  Others. 

Principal  and  Agent —When  Broker,  who  Has  Secured  a  Mort- 
gage Loan  and  Misappropriated  the  Monet,  Is  the  Agent  of 
the  Mortgagor  and  Not  of  the  Mortgagee.  A  mortgagor  who, 
through  the  employment  of  a  broker,  secures  a  mortgage  loan  for  the 
purpose  of  paying  off  existing  mortgages  on  the  same  property,  is  liable 
to  the  holder  of  the  new  mortgage  for  the  full  amount  thereof  in  an  action 
to  foreclose  it,  when  it  appears  that  the  mortgagee,  after  the  express 
assurance  from  the  broker  that  the  security  would  be  a  first  mortgage, 
drew  a  check  to  the  broker's  order,  which  the  latter  deposited  to  his  own 
account;  that  the  moitgagor  thereafter  delivered  the  new  bond  and  mort- 
gage to  the  broker,  with  instructions  to  pay  off  the  prior  mortgages  out 
of  the  proceeds  of  the  loan,  and  permitted  him  to  retain  the  funds  for  that 
purpose,  which  the  broker  failed  to  do  and  appropriated  the  funds  to  his 
own  use,  since  at  the  time  of  the  misappropriation  the  broker  was  not  the 
agent  of  the  mortgagee,  but  of  the  mortgagor,  and  the  latter  must  bear 
the  loss  entailed  by  his  agent's  dishonesty. 

Henken  v.  Schwicker,  67  App.  Div.  196,  affirmed. 

(Argued  March  19,  1908;  decided  April  7,  1903.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
January  15,  1902,  reversing  a  judgment  in  favor  of  defend- 
ants entered  upon  jbl  decision  of  the  court  on  trial  at  Special 
Term  and  granting  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

John  A.  Straley  and  Carl  J.  Heyser  for  appellants. 
Sch wicker  went  to  Dreher  as  a  real  estate  broker  to  procure 
a  loan  for  a  compensation,  and  as  such  the  broker  had  but  a 
limited  authority  to  act  for  him.  (4  Am.  &  Eng.  Ency.  of 
Law  [2d  ed.],  962;  PhUster  v.  Cove,  48  Mo.  App.  455; 
Duclo8  v.  Cimnmgham,  102  N.  Y.  678 ;  Gilder  v.  Davis, 
137  N.  Y.  504 ;  Condit  v.  Cowdry,  139  N.  Y.  273 ;  Brewster 
v.  Games,  103  N.  Y.  556 ;  Crams  v.  GreenwaM,  120  K  Y. 
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274.)  If  it  be  assumed  that  Henken  paid  the  money  to 
Dreher  as  the  agent  of  Schwicker,  Henken  certainly  took  the 
risk  of  the  proper  disposition  being  made  of  the  money.  (4 
Am.  &  Eng.  Ency.  of  Law,  965.)  Under  the  well-established 
rale  that  when  one  of  two  persons  must  suffer  from  the  act 
of  a  third  person  he  shall  sustain  the  loss  who  has  enabled 
the  third  to  do  the  injury,  the  decision  of  the  Special  Term 
was  right,  and  that  of  the  Appellate  Division  should  be 
reversed.  (Walsh  v.  H.  L.  Ins.  Co.,  73  M".  Y.  5 ;  Tins'on  v. 
Allen,  149  N.  Y.  513  ;  Me  WiUiams  v.  Mason,  31  N.  Y.  294 ; 
Argersinger  v.  McNaughton,  114  N.  Y.  540.)  No  other 
conclusion  was  proper  than  that  reached  by  the  trial  court. 
{Graves  v.  Mumford,  26  Barb.  94;  Plass  v.  Brussi,  21 
Wkly.  Dig.  562 ;  Josephthal  v.  Hyman,  2  Abb.  [N.  C]  22 ; 
Lipman  v.  Noblit,  194  Penn.  St.  416 ;  Matter  of  Griffiths, 
9  Paige,  315  ;  Warwick  v.  Warwick,  2  Atk.  294.) 

Andrew  F.  Van  Thun,  Jr.,  and  Walter  G.  Rooney  for 
respondents.  When  Schwicker  learned  that  Dreher  had  in 
his  hands  the  $3,200  and  thereupon  executed  and  delivered 
to  Dreher  the  bond  and  mortgage  to  plaintiff  for  $3,200,  paid 
to  Dreher  $200  out  of  this  $3,200,  and  took  his  receipt  there- 
for, and  gave  Dreher  instructions  to  pay  the  prior  mortgages, 
the  $3,200  became  the  money  and  property  of  Schwicker,  in 
the  hands  of  Dreher  as  his  agent ;  and  Henken  had  then  lost 
his  right  to  reclaim  or  recall  it  from  Dreher,  on  the  theory 
that  it  was  his  property.  The  bond  and  mortgage  became 
the  quid  pro  quo  for  the  money.  (  WiUiams  v.  Everett,  14 
East,  582 ;  Wyman  v.  Smith,  2  Sandf.  331 ;  Lipman  v. 
Ndblit,  194  Penn.  St.  416.)  The  doctrine  that  when  one  of 
two  innocent  persons  must  suffer  from  a  wrong  he  must  bear 
the  loss  whose  action  enabled  the  wrong  to  be  done,  does  not 
apply  to  this  case.  (Rapps  v.  Gottlieb,  142  N.  Y.  164; 
Marden  v.  Dorthy,  160  N.  Y.  39.) 

Werner,  J.  This  action  was  brought  to  foreclose  a  mort- 
gage for  $3,200.00  given  to  the  plaintiffs  by  the  defendants. 
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Failure  of  consideration  to  the  extent  of  $2,600.00  was  alleged 
as  a  defense.  The  answer  was  accompanied  by  an  offer  to 
allow  plaintiffs  to  take  the  usual  judgment  of  foreclosure  and 
sale  for  the  sum  of  $600.00,  interest  and  costs.  This  offer  was 
refused  by  the  plaintiffs.  The  learned  trial  court  held  with 
the  defendants,  and  decided  that  the  mortgage  was  a  valid 
and  existing  lien  upon  the  premises  described  in  the  complaint, 
only  to  the  extent  of  $600.00,  and  interest  from  May  1st,  1899. 
The  decision  was  in  the  short  form.  The  learned  Appellate 
Division  reversed  the  judgment  entered  upon  this  decision. 
The  order  of  reversal,  being  silent  as  to  the  facts,  must  be  pre- 
sumed to  have  been  based  solely  on  questions  of  law,  (Code 
Civ.  Pro.  sec.  1338.)  As  there  is  no  contest  over  the  rulings 
of  the  trial  court  in  the  reception  and  rejection  of  evidence, 
there  are  only  two  questions  open  for  review  upon  this  appeal : 
1.  Is  the  finding  of  fact,  upon  which  the  judgment  herein  is 
founded,  supported  by  any  evidence?  2.  Is  the  conclusion 
of  law  supported  by  the  finding  of  fact?  (National  Harrow 
Co.  v.  JBement  &  Sons,  163  N.  Y.  505.) 

The  plaintiff  Ernst  Henken  and  the  defendant  Frederick 
Schwicker  are  the  only  parties  to  the  action  who  actively  par- 
ticipated in  the  transaction  out  of  which  the  controversy  arose, 
and  we  will  hereafter  simply  refer  to  them  as  plaintiff  and 
defendant  respectively.  Since  there  is  no  conflict  in  the  testi- 
mony adduced  on  behalf  of  the  respective  parties,  the  case 
really  turns  upon  the  inferences  of  fact  and  of  law  to  be  drawn 
therefrom. 

The  facts  as  established  by  the  evidence  are  substantially  as 
follows :  On  or  about  November  1st,  1892,  the  defendant  was 
the  owner  of  the  lands  described  in  the  complaint  subject  to 
three  mortgages  for  $1,600.00,  $1,000.00  and  $400.00  respec- 
tively, which  were  held  by  one  Baker.  At  that  time  defend- 
ant was  about  to  purchase  a  farm  upon  which  he  wanted  to 
borrow  $1,000.00.  He  applied  to  one  Dreher,  a  real  estate 
agent  and  broker,  for  two  loans  of  $1,000.00  and  $3,200.00 
respectively,  the  first  to  be  secured  by  mortgage  upon  the 
farm  about  to  be  purchased,  and  the  second  by  a  first  mort- 
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gage  upon  the  premises  described  in  the  complaint,  out  of  the 
proceeds  of  which  the  three  existing  mortgages  were  to  be 
paid  off  and  discharged  and  Dreher,  the  broker,  was  to  be 
paid  the  agreed  commissions  or  compensation  of  $200.00. 
The  loan  of  $1,000.00  has  no  bearing  upon  this  controversy 
except  as  the  final  payment  of  the  proceeds  thereof  by 
Dreher,  to  the  vendor  of  the  farm  purchased  by  the  defend- 
ant, throws  a  side  light  upon  the  relations  of  the  parties 
who  fignre  in  this  case.  Dreher  applied  to  the  plaintiff 
for  the  loan  of  $3,200.00.  The  latter  viewed  the  prem- 
ises and,  being  satisfied  with  the  security,  said  he  would  grant 
the  loan  if  it  was  to  be  a  first  mortgage.  Upon  receiv- 
ing assurances  from  Dreher  that  it  would  be  a  first  mort- 
gage the  plaintiff  signed  and  delivered  his  check  for  $3,200.00 
to  Dreher,  payable  to  his  order.  Dreher  indorsed  the  check 
and  deposited  the  same  in  bank  to  his  own  account.  At  this 
juncture  the  defendant  went  to  the  office  of  Dreher  to  ascer- 
tain if  he  had  the  money  on  the  loans.  The  defendant  then 
signed  the  $3,200.00  bond  and  mortgage,  his  wife  having 
previously  signed  the  same.  The  question  then  arose  as  to 
the  payment  of  the  prior  mortgages  and  here  there  is  a  trifle 
of  indefiniteness  in  the  testimony,  because  in  one  breath  the 
defendant  stated  that  he  told  Dreher  to  pay  them,  and  in  the 
other  he  testified  that  Dreher  said  he  would  have  to  hold 
the  money  to  protect  the  plaintiff.  Dreher  testified  that  the 
defendant  told  him  to  pay  the  prior  mortgages  and  the  latter 
did  not  deny  it.  Dreher  took  the  mortgage  in  suit,  had  it 
recorded,  and  later  delivered  the  bond  and  mortgage  to  the 
plaintiff.  None  of  the  prior  liens  were  paid  by  Dreher  except 
the  mortgage  for  $400.00,  and  this  sum,  together  with  Dreher's 
commissions  of  $200.00,  constitutes  the  amount  for  which  the 
mortgage  in  suit  has  been  declared  a  valid  lien.  Dreher  mis- 
appropriated the  $2,600.00  in  his  hands,  and  the  mortgages  to 
Baker  for  that  amount  are  still  liens  upon  the  premises 
described  in  the  complaint.  The  plaintiff  and  the  defendant 
never  saw  each  other  in  the  transaction  and  never  met  until 
after  Dreher's  misappropriation  came  to  light.    Then  it  was 
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discovered  that  the  plaintiff,  instead  of  having  a  first  mort- 
gage for  $3,200.00,  held  only  a  third  mortgage  for  that 
amount,  and  that  the  defendant,  who  supposed  he  was  owing 
only  $3,200.00  upon  a  single  mortgage,  was  apparently 
owing  $5,800.00  upon  three  mortgages.  This  situation  natu- 
rally led  each  of  the  parties  to  attempt  to  throw  upon  the 
other  the  responsibility  for  the  loss  occasioned  by  the  defal- 
cation of  Dreher,  with  the  result,  in  the  courts  below,  already 
referred  to. 

From  the  foregoing  history  of  the  case  it  is  apparent  that 
the  final  and  narrow  question  is  one  of  agency.  Whom  did 
Dreher  represent  at  the  time  when  he  defaulted  in  this  trans- 
action; the  plaintiff  or  the  defendant}  The  categorical 
answer  to  this  question  depends  upon  a  proper  punctuation 
and  analysis  of  the  dealings  between  these  three  persons.  It 
cannot  be  doubted  that  in  the  first  instance  Dreher,  the  broker, 
represented  the  defendant  alone.  Dreher's  employment  was 
to  procure  a  loan  of  $3,200.00  upon  the  defendant's  property. 
But,  in  the  absence  of  more  definite  specifications,  Dreher's 
commissions  were  earned  when  he  had  procured  a  lender  ready 
and  willing  to  make  the  loan.  (Duclos  v.  Cunningham,  102 
N.  Y.  678  ;  Gilder  v.  Dams,  137  N.  Y.  504.)  His  general 
authority  to  negotiate  the  loan  did  not  include  the  right  to 
receive  the  money  and  apply  it  in  payment  of  other  liens  that 
were  to  be  paid.  (Story  on  Agency,  sees.  61,  106 ;  Higgins 
v.  Moore,  34  N.  Y.  418.)  Dreher  was  the  defendant's  agent, 
but  only  to  procure  the  loan. 

At  this  point  there  is  a  shifting  of  the  parties.  The  plain- 
tiff, having  approved  of  the  application  for  the  loan,  gave 
Dreher  a  check  payable  to  his  own  order  for  the  amount 
thereof.  The  defendant  had  not  then  executed  the  bond  and 
mortgage  to  secure  the  loan,  and  the  plaintiff  in  giving 
Dreher  the  check  clearly  made  the  latter  his  agent.  Had 
Dreher  then  defaulted  the  loss  would  have  been  that  of 
the  plaintiff.  This  was  the  situation  when  Dreher  and  the 
defendant  again  met.  The  latter  asked  the  former  if- he 
had  the  money  for  the  loan,  and,  upon  receiving  an  affirma- 
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tive  reply,  the  bond  and  mortgage  were  executed  and 
delivered.  Had  there  been  no  prior  liens  to  discharge,  the 
defendant  wonld  have  received  the  money  on  the  loan  and 
that  wonld  have  ended  the  transaction  so  far  as  he  was  con- 
cerned. Bnt  there  were  prior  liens  to  discharge,  and  the 
defendant,  instead  of  making  arrangements  to  do  this  him- 
self, or  having  it  done  in  his  presence,  either  permitted  or 
requested  Dreher  to  do  it.  As  the  mortgage  to  the  plaintiff 
was,  concededly,  to  be  a  first  mortgage,  it  was  clearly  the 
duty  of  the  defendant  to  see  that  the  prior  liens  were  paid 
ont  of  the  proceeds  of  the  loan,  and  when  the  latter  acquiesced 
in  Dreher's  retention  thereof  for  that  avowed  purpose,  it 
amounted  to  an  implied,  if  not  an  express,  delegation  of 
authority  to  Dreher  to  do  that  which  it  was  the  defendant's 
duty  to  do.  If  this  conclusion  is  sound,  it  makes  no  difference 
whether  Dreher  announced  that  he  would  retain  the  money 
for  the  payment  of  the  prior  liens,  or  whether  the  defendant 
in  express  terms  requested  Dreher  to  do  so.  In  either  event 
Dreher  was,  for  that  purpose,  the  agent  of  the  defendant  and 
not  the  agent  of  the  plaintiff.  It  may  be  remarked  in  pass- 
ing, however,  that  the  defendant's  testimony  to  the  effect  that 
Dreher  announced  that  he  would  retain  the  money  for  the  pay- 
ment of  the  prior  mortgages,  is  not  in  conflict  with  the  other 
uncontradicted  statements  of  the  defendant  and  of  Dreher, 
that  the  latter  was  requested  by  the  former  to  pay  the  prior 
mortgages.  That  is  our  view  of  the  testimony,  taken  as  a 
whole,  and  if  it  is  correct,  it  follows  that  neither  the  finding  of 
fact  nor  the  conclusion  of  law  arrived  at  by  the  trial  court 
were  warranted  by  the  evidence  in  the  case. 

We  do  not  think  this  is  a  case  for  the  application  of  the 
principle  that  when  one  of  two  innocent  persons  must  suffer 
from  the  act  of  a  third  person,  he  shall  sustain  the  loss  who 
lias  enabled  the  third  person  to  do  the  injury.  Dreher  was 
either  the  agent  of  the  plaintiff  or  the  defendant  when  the 
wropg  was  committed  from  which  the  injury  flows.  It  must 
be  true,  therefore,  that  he  who  was  the  principal  at  that  time 
must  sustain  the  loss.    As  Dreher  represented  each  of  the 
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parties  during  the  various  stages  of  the  transaction,  a  brief 
recapitulation  of  their  dealings  will  serve  to  focus  the  respon- 
sibility for  Dreher's  acts  upon  which  liability  innst  be  predi- 
cated. 1.  Dreher  represented  the  defendant  in  the  procuring 
of  the  loan.  2.  Dreher  represented  the  plaintiff  in  receiving 
the  latter's  check  before  the  bond  and  mortgage  were  execu- 
ted and  delivered  by  the  defendant.  3.  Dreher  again  repre- 
sented the  defendant  when  the  latter  delivered  the  bond  and 
mortgage  to  Dreher  with  instructions  to  pay  off  the  prior 
mortgages.  It  thus  follows  that  the  defendant  must  bear  the 
loss  entailed  by  his  agent's  dishonesty. 

The  case  is  peculiar  in  its  facts,  and,  as  we  have  been 
referred  to  no  authorities  directly  in  point,  it  simply  remains 
to  cite  one  which  is  analogous  to  the  case  at  bar  and  to  differ- 
entiate one  or  two  others  which  in  the  court  below  were 
thought  to  have  some  application.  In  the  case  of  Lipman  v. 
Noblit  (194  Pa.  St.  416)  the  vendor  of  real  estate  was  required 
to  pay  off  a  mortgage  on  the  land  before  he  could  demand  the 
purchase  money.  He  failed  to  do  so  before  the  vendee  was 
ready  to  pay.  It  was  thereupon  arranged  between  the  parties 
that  the  vendee  should  take  the  deed,  and  his  attorney  should 
retain  the  amount  of  the  mortgage  until  it  should  be  discharged, 
and  then  pay  the  money  to  the  vendor.  The  attorney  embezzled 
the  money,  and  in  an  action  by  the  vendor  against  the  vendee  to 
recover  the  unpaid  balance  of  the  purchase  money,  it  was  held 
that  the  defaulting  attorney  was  the  agent  of  the  vendor,  because 
the  vendee  had  completed  his  part  of  the  transaction,  but  the 
vendor  had  not,  and  the  money  was  being  held  until  he  had 
performed  his  duty  of  discharging  the  incumbrance  upon  the 
land.  In  that  case,  it  is  true,  there  was  a  written  statement 
signed  by  the  attorney  from  which  it  appeared  that  he  had 
received  the  money  from  the  vendor  and  was  holding  it  for 
him,  but  the  fact  was  that  the  money  was  paid  over  to  the 
attorney  by  the  vendee,  and  the  vendor  was  made  to  bear  the 
loss  because  he  had  not  done  all  that  the  contract  required  him 
to  do.  So,  in  this  case,  the  mortgage  to  the  plaintiff  wad  to 
be  a  first  mortgage.     It  could  not  be  a  first  mortgage  until 
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the  prior  liens  were  discharged.  It  was  the  defendant's  duty 
to  have  them  discharged.  Hence,  the  money  was  held  at  his 
risk  and  he  must  bear  the  loss  consequent  upon  Dreher's 
delinquency.  The  cases  of  Graves  v.  Mumford  (26  Barb. 
94)  and  Plass  v.  Brusie  (21  W.  Dig.  562),  cited  in  support  of 
the  defendant's  contention,  are  so  different  in  their  facts  from 
the  case  at  bar  as  to  be  readily  distinguishable.  In  each  of 
those  cases  the  delinquent  was  the  agent  of  the  lender,  who 
had  knowledge  of  the  existence  of  the  prior  liens.  In  the 
Graves  case  the  agreement  to  pay  off  the  prior  lien,  not  then 
due,  was  part  of  the  original  contract  of  loan,  and  the  reten- 
tion, by  the  agent,  of  the  lender's  money  for  the  very  purpose 
of  paying  the  prior  mortgage  when  it  became  due,  bound  the 
lender  to  see  that  it  was  paid.  In  the  Plass  case  the  borrower 
wanted  the  prior  liens  paid  and  assigned  to  the  lender  as  col- 
lateral security.  The  lender,  who  knew  of  these  mortgages, 
told  her  agent  that  she  must  have  a  first  mortgage  and  the 
agent  said  he  would  pay  off  the  other  mortgages.  Upon 
the  execution  of  the  mortgage  by  the  borrower  the  agent 
gave  him  a  memorandum  stating  that  the  prior  mortgages 
would  be  paid  and  assigned  to  the  lender.  One  of  them  was  so 
assigned,  but  the  other  was  not  and  the  agent  failed  to 
account  for  the  money  left  in  his  hands.  The  court  said, 
"  this  case  is  like  the  Graves  case,"  and  decided  that  the 
lender  must  bear  the  loss.  All  that  was  held  in  Josephthal  v. 
Heyman  (2  Abb.  N".  C.  22),  also  relied  upon  by  the  defend- 
ant, is  that  an  attorney  employed  by  a  person  about  to  make 
a  loan  of  money,  "  to  examine  the  title  "  of  the  premises  upon 
which  the  mortgage  is  to  be  made,  is  not  necessarily  the 
agent  of  the  person  employing  him,  to  receive  money  from 
the  borrower  to  pay  off  prior  liens  and  incumbrances,  nor  is 
the  lender  liable  for  the  misapplication  of  the  money  so 
received  by  the  attorney.  Nothing  further  can  profitably  be 
added  to  the  discussion,  for  this  is  one  of  those  unfortunate 
cases  in  which  no  decision  can  be  made  without  inflicting 
hardship  upon  an  innocent  party,  but,  uuder  the  principles  by 
20 
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which  we  think  the  issue  must  be  controlled,  we  see  no 
escape  from  holding  the  defendant  responsible  for  the  mis- 
deeds of  his  recreant  agent. 

The  order  of  the  Appellate  Division  must  be  affirmed  and 
judgment  absolute  awarded  in  favor  of  the  plaintiffs  upon 
defendant's  stipulation,  with  costs  to  the  respondents. 

Parker,  Ch.  J.,  Bartlett,  Haioht  and  Cullen,  JJ.,  con- 
cur ;  O'Brien  and  Vann,  JJ.,  not  voting. 

Order  affirmed,  etc. 


Anna  G.  Melville,  Respondent,  v.  Caroline  Kkuse, 
Appellant. 

Partnership  —  Surrender  of  the  Right  of  Withdrawal  a  Good 
conside ration  for  agreement  modifying  articles  of  copartner- 
SHIP. The  surrender  by  a  partner,  of  the  right  to  withdraw  from  tbe 
firm  upon  twenty  days'  notice,  as  provided  in  the  articles  of  copartner- 
ship, is  a  good  consideration  for  a  subsequent  written  agreement  modify- 
ing them  by  providing  that  he  should  have  one-half  of  the  net  assets  of 
the  firm  upon  its  dissolution,  in  addition  to  one-half  of  the  profits  during 
its  continuance,  as  provided  in  the  original  articles,  especially  in  a  case 
where  the  latter  remained  in  the  firm  until  the  time  fixed  for  its 
expiration. 

Melville  v.  Kruse,  69  App.  Div.  211,  affirmed. 

(Argued  March  20,  1908;  decided  April  7,  1908.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  March 
25,  1902,  affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  a  decision  of  the  court  on  trial  at  Special  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

A.  Walker  Otis  for  appellant.  The  agreement  of  June  16, 
1899,  was  void  for  want  of  consideration.  ( VanderbiU  v. 
Schreyer,  91  N.  T.  392 ;  Carpenter  v.  Taylor,  164  N.  T. 
171 ;  MeCreery  v.  Day,  119  N.  Y.  1 ;  Butler  v.  Prentiss, 
158  N.  Y.  49  ;  Tate  v.  Williamson,  L.  K  [2  Ch.  App.]  55$ 
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Emery  v.  Wilson,  79  N.  Y.  78  ;  McKenzie  v.  Harrison,  120 
N.  Y.  260.) 

George  Morehead  for  respondent.  The  waiver  by  the 
plaintiff  of  her  legal  right  to  terminate  the  partnership  on 
twenty  days'  notice  was  a  sufficient  consideration  for  the 
agreement  of  June  16,  1899.  (Pars,  on  Cont.  444 ;  Hamer 
v.  Sidway,  124  N.  Y.  538,  545 ;  Emery  v.  Wilson,  79  N.  Y. 
78.)  The  voluntary  performance  by  the  plaintiff  of  her  part 
of  the  agreement  of  June  16,  1899,  namely,  her  continuance 
in  the  partnership,  constituted  a  sufficient  consideration. 
(Z5  Amoreaux  v.  Gould,  7  N".  Y.  349  ;  Sands  v.  Crooks,  46 
N.  Y.  564 ;  Marie  v.  Garrison,  83  N.  Y.  14,  26 ;  White  v. 
Baxter,  71  N.  Y.  254:  Miller  v.  McKenzie,  95  N.  Y.  575 ; 
Roosevelt  v.  Nusbaum,  75  App.  Div.  117 ;  1  Pars,  on  Cont. 
[8th  ed.]  466 ;  WiUetts  v.  8.  M.  Ins.  Co.,  45  N.  Y.  45 ; 
Wyckoff  v.  De  Graaf,  98  N.  Y.  134.)  Defendant's  right  to 
rescind  the  agreement  is  barred  (1)  by  her  own  laches ;  (2) 
because  the  parties  cannot  be  restored  to  their  original  con- 
dition. (Cobb  v.  Hatfield,  46  N.  Y.  533  ;  Hammond  v.  Pen- 
nock,  61  N.  Y.  145.)  Defendant  waived  the  want  of  consid- 
eration. {McKenzie  v.  Harrison,  120  N.  Y.  260 ;  Romaine 
v.  B.  L.  Co.,  13  Misc.  Rep.  122.) 

.  Werner,  J.  This  action  was  brought  for  the  dissolution 
of  a  copartnership  and  for  an  accounting.  The  copartner- 
ship was  formed  February  6th,  1899,  under  written  articles  of 
agreement  which  provided,  among  other  things,  that  the  com- 
pact should  continue  until  May  1st,  1900,  unless  sooner  dis- 
solved under  another  provision  giving  either  party  the  right 
to  terminate  the  arrangement,  upon  giving  to  the  other  party 
twenty  days'  notice  in  writing  of  the  election  to  terminate. 
Article  XI  of  the  contract  provided  for  an  accounting  at 
the  termination  of  the  copartnership;  for  the  payment  of 
debts ;  for  the  payment  to  each  partner  of  an  amount  equal 
to  the  capital  contributed  by  her;  and  then  for  an  equal 
division  of  the  balance.     The  defendant  contributed  all  the 
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money  capital,  amounting  to  about  $1,100.00.  On  the  16th 
day  of  June,  1899,  the  parties  entered  into  a  written  modi- 
fication of  the  original  article  XI  of  the  copartnership 
agreement.  The  substance  of  this  modification  was  that, 
upon  the  dissolution  of  the  firm,  there  should  be  an  equal 
division  of  the  net  assets  regardless  of  the  amount  con- 
tributed  by  either  partner  to  the  capital  stock.  That  is  the 
basis  upon  which  plaintiffs  claim  to  an  accounting  has  thus 
far  been  allowed.  The  defense  to  this  claim  is  predicated 
upon  the  alleged  invalidity  of  the  agreement  of  June  16th,  1899, 
by  which  the  original  contract  was  modified.  Two  grounds  of 
invalidity  are  assigned  :  1st.  That  the  agreement  of  modifica- 
tion was  obtained  from  the  defendant  by  the  plaintiff  under 
stress  of  fear  and  apprehension  superinduced  by  threats  and 
duress.     2nd.  That  it  is  void  for  want  of  consideration. 

The  first  ground  of  defense  above  referred  to  presented  a 
question  of  fact  upon  which  the  decision  at  Special  Term  in 
favor  of  the  plaintiff,  affirmed  at  the  Appellate  Division,  is  con- 
clusive upon  this  court.  The  allegation  of  a  lack  of  considers 
tion  for  the  agreement  of  June  16th,  1899,  raises  a  question  of 
law  which  we  will  briefly  consider.  It  is  conceded  that  ju6t 
prior  to  the  execution  of  the  last-named  agreement  the  plain- 
tiff had  threatened  to  withdraw  from  the  firm.  She  had 
expressed  her  dissatisfaction  with  the  then  existing  conditions, 
and  insisted  that  she  would  not  stay  unless  she  could  be 
assured  of  one-half  of  the  net  assets  upon  dissolution  of  the 
firm  in  addition  to  one-half  of  the  profits  during  its  continu- 
ance. The  defendant  agreed  to  this  proposed  change  in  the 
final  division  of  assets,  and  thereupon  the  modified  agreement 
of  June  16th,  1899,  was  entered  into.  No  consideration  is 
recited  therein,  and  there  was  no  consideration  for  it,  unless  the 
plaintiff  by  implication  promised  to  do  something  that  she  was 
not  already  bound  to  do  by  the  terms  of  the  original  contract. 
Under  the  original  contract  the  plaintiff  had  the  right  to  with- 
draw from  the  firm  after  having  given  twenty  days'  notice  in 
writing.  She  was  threatening  to  exercise  that  right  unless 
she  could  be  assured  of  better  terms  and  a  longer  period  than 
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were  provided  for  in  the  original  contract.  The  defendant 
yielded  and  the  contract  was  modified  as  stated.  The  modi- 
fied agreement  did  not  in  express  terms  abrogate  the  provision 
for  withdrawal  from  the  firm  upon  twenty  days'  notice,  but 
that  was  the  legal  effect  of  the  change,  so  far,  at  least,  as  the 
plaintiff  was  concerned.  After  having  accepted  the  con- 
cession demanded  by  her,  she  would  have  been  estopped  from 
claiming  the  right  to  withdraw  from  the  firm  upon  the  same 
conditions  as  before,  The  surrender  of  this  right  was  a  good 
consideration  for  the  new  agreement  and  it  is,  therefore, 
valid.  (Samer  v.  Sidway,  124  N.  Y.  538.)  The  case  at  bar 
is  quite  analogous  to  the  case  of  Emery  v.  Wilson  (79  N.  T. 
78),  where  it  was  held  that  a  promise  by  one  partner  to  pay 
another  an  increased  share  of  the  profits  of  the  firm  during  a 
specified  period,  authorized  an  inference  that  the  piomisee 
remained  in  the  firm  in  consequence  of  the  promise,  and  that 
this  was  a  sufficient  consideration  for  the  promise.  It  is  to 
be  observed,  moreover,  that  the  defendant  has  had  the  benefit 
of  the  consideration  for  which  she  bargained,  and  it  is  now 
too  late  to  say  that  the  new  contract  did  not  bind  the  plaintiff 
to  remain  in  the  firm.  Plaintiff  did  remain  in  the  firm,  and 
even  if  the  contract  had  been  void  in  the  beginning  for  want 
of  mutuality,  it  became  valid  and  binding  upon  the  perform- 
ance by  the  plaintiff  of  the  condition  upon  which  the  defend- 
ant's promise  was  made.  ( Willetts  v.  Sun  Mut.  Ins.  Co.,  45 
N.  Y.  45.) 

The  judgment  herein  must  be  affirmed,  without  costs  to 
either  party  in  this  court. 

Parker,  Ch.   J.,   O'Brien,  Haioht,  Vann  and  Cullen, 
JJ.,  concur  ;  Bartlett,  J.,  not  voting. 

Judgment  affirmed. 
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Patrick  Barrett,  as  Administrator  of  the  Estate  of  Thomas 
Barrett,  Deceased,  Appellant,  v.  The  Lake  Ontario 
Beach  Improvement  Company,  Respondent. 

1.  Negligence  —  When  Lessor  of  Structure  Designed  for  Public 
Use  Is  Liable  for  an  Injury  Resulting  from  Faulty  Construction. 
The  lessor  of  a  structure  rented  for  public  use,  which  is  either  structurally 
defective  or  which  does  not  afford  what  in  the  judgment  of  reasonable  men 
would  be  a  proper  and  adequate  protection  to  persons  using  it,  is  guilty 
of  negligence  and  responsible  for  an  injury  resulting  to  any  one  by  reason 
of  its  faulty  construction. 

2.  When  Questions  of  Faulty  Construction  and  Contributory 
Negligence  Are  Questions  of  Fact.  Where  it  appears  from  the  evi- 
dence in  an  action  to  recover  damages  for  the  death  of  a  boy,  alleged  to 
have  been  caused  by  the  negligent  construction  of  a  public  toboggan 
slide,  who  fell  from  its  platform  to  the  ground  below,  through  the  middle 
space  of  a  railing  twenty -one  inches  above  the  platform,  inclosing  three 
sides  of  it,  and  was  killed,  that  a  fall  from  the  platform  was  a  possible 
occurrence  to  the  majority,  if  not  to  all  of  the  persons  who  used  the 
toboggan  slide,  the  question  whether  the  platform  structure  had  been 
constructed  with  that  due  care  which  in  the  judgment  of  prudent  men, 
in  view  of  the  purpose,  should  have  been  exercised  by  the  defendant,  is 
one  of  fact  to  be  determined  by  the  jury;  and  where  the  circumstances 
under  which  the  deceased  was  seen  to  fall  furnish  no  inference  that  he 
was  careless,  the  question  of  his  contributory  negligence  is  also  properly 
left  to  the  jury. 

Barrett  v.  Lake  Ontario  Beach  Improvement  Co.,  68  App.  Div.  601, 
reversed. 

(Argued  March  24, 1003;  decided  April  7,  1903.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
February  6,  1902,  which  reversed  an  order  of  a  Trial  Term 
denying  a  motion  to  set  aside  a  verdict  in  favor  of  plaintiff  and 
for  a  new  trial  and  granted  a  new  trial. 

The  action  was  brought  against  the  defendant  to  recover 
damages  for  the  death  of  the  plaintiffs  intestate ;  which  is 
alleged  to  have  been  caused  by  the  negligent  construction  of 
a  toboggan  slide.  The  plaintiff  recovered  a  verdict ;  but, 
upon  appeal  to  the  Appellate  Division,  in  the  fourth  depart- 
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merit,  the  judgment  entered  upon  the  verdict  was  reversed 
and  a  new  trial  was  ordered,  "  upon  questions  of  law  only ; 
the  facts  having  been  examined  and  no  error  found  therein." 
These  are  the  facts  of  the  case,  so  far  as  they  are  necessary 
to  be  stated.  The  defendant  is  the  owner  of  lands  upon  the 
beach  of  Lake  Ontario,  at  Charlotte,  in  this  state.  Among 
the  properties,  comprehended  within  its  ownership,  was  a  bath- 
ing establishment,  to  which  was  appurtenant,  or  incidental,  a 
toboggan  slide.  The  latter  had  been  constructed,  as  it  existed 
at  the  time  of  the  trial,  in  1896.  It  consisted  of  a  trough-like 
structure,  extending  from  a  platform,  erected  some  twenty- 
five  feet  above  the  ground,  into  the  waters  of  the  lake.  The 
platform  was  eleven  feet  and  two  inches  square,  made  of 
planks  and  supported  with  a  framework  of  sills,  posts  and 
crossbraces.  About  the  platform,  and  designed  to  protect  it 
upon  three  of  its  sides,  was  a  railing  four  feet  in  height ;  con- 
sisting of  an  upper  rail  and  of  another  rail  intermediate  the 
platform  and  the  upper  rail.  The  spaces  between  this  mid- 
dle rail  and  the  platform  and  the  upper  rail  were  of  twenty- 
one  inches,  each.  An  access  to  the  platform  from  the  lake 
was  furnished  by  a  space,  or  walk,  constructed  at  tha  side  of 
the  slide.  The  slide  was  continued  from  the  edg^  of  the 
platform  so  as  to  project  over  it  to  a  point  about  over  the 
center.  Upon  the  projecting  portion  a  sled,  or  toboggan, 
would  be  placed  in  the  trough,  and  the  person  taking  part  in 
the  sport  would  throw  himself  upon  the  toboggan  and  slide 
down  it  into  the  lake  waters.  A  step  was  placed  upon  the 
platform,  at  the  point  where  the  walk  up  the  incline  termi- 
nated, which  was  about  ten  inches  in  height  and  in  width,  and 
which  reached  from  the  side  of  the  toboggan  slide  to  the 
railing,  a  distance  of  some  two  feet  and  a  half.  The  walk  up 
the  incline  and  the  platform  would,  of  course,  become  wet, 
from  their  use  by  persons  coming  out  of  the  water,  and  there 
was  evidence  to  show  that  a  person  had  slipped,  at  least,  upon 
the  walk  in  consequence.  The  testimony  as  to  how  the  acci- 
dent in  question  happened  was  given  by  two  witnesses,  who 
were  standing  below,  upon  the  ground,  and  one  of  them, 
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only,  was  able  to  describe  the  apparent  actions  of  the  deceased 
before,  and  as,  he  fell  from  the  platform.  The  witness  conld 
not  see  the  surface  of  the  platform,  nor  the  feet  of  the 
deceased  ;  but  he  described  the  latter  as  falling  from  the  step, 
feet  foremost,  through  the  space  between  the  middle  rail  and 
the  floor  of  the  platform,  to  the  ground  below,  and  striking, 
in  his  fall,  a  part  of  the  structure.  The  deceased  had  just 
mounted  upon  the  step  and  had  placed  his  sled  in  the  trough 
of  the  slide ;  when  his  feet  shot  out  from  under  him.  Whether 
he  slipped,  while  in  the  act  of  throwing  himself  upon  the 
sled ;  or  whether  he  lost  his  balance  from  some  other  cause 
than  slipping,  was  not  clear  from  the  evidence.  The  accident 
occurred  in  August,  1900,  and  the  premises  were  in  the  pos- 
session of  one  Briggs,  under  a  lease  by  the  defendant  for  the 
season,  at  a  fixed  rental.  By  the  terms  of  the  lease,  the  lessee 
could  make  no  alteration  in  the  premises,  without  the  written 
consent  of  the  lessor,  and  reservation  was  made  to  the  latter  of 
the  right  to  permit  its  officers  and  agents  to  enter  upon  the 
premises,  at  any  time,  for  the  purpose  of  examination,  or  of 
doing  any  work  necessary  for  the  care  and  preservation  of  the 
property. 

James  Brech  Perkins  for  appellant.  There  was  evidence 
of  negligence  in  the  construction  of  the  platform  by  thfe 
defendant,  which  was  properly  submitted  to  the  jury.  (Don- 
nelly v.  City  of  Rochester,  166  N.  Y.  315 ;  Larkin  v.  O'Neill, 
119  N.  Y.  221 ;  Hart  v.  GrenneU,  122  N.  Y.  371 ;  Burke  v. 
Witherbee,  98  K  Y.  562 ;  Dongan  v.  C.  T.  Co.,  56  N.  T.  1 ; 
Loftus  v.  U.  F.  Co.,  84  N.  Y.  455 ;  Quill  v.  K  S.  T.  Co., 
92  Hun,  539;  Cleveland  v.  N.  J.  S.  Co.,  125  N.  Y.  299; 
Hubhell  v.  City  of  Yonkers,  104  N.  Y.  434 ;  Dinnihan  v. 
L  O.  B.  I.  Co.,  8  App.  Div.  509.)  The  question  of  contrib- 
utory negligence  was  properly  submitted  to  the  jury.  {Kefley 
v.  P.  H.  E.  Co.,  51  N.  Y.  S.  R.  549 ;  Crosby  v.  N.  Y.  C.  dk 
H.  R.  R.  R.  Co.,  88  Hun,  196 ;  Dowd  v.  J\T.  Y.  O.  cfe  W. 
Ry.  Co.,  170  N.  Y.  459 ;  Stack™  v.  N.  Y.  C.  R.  R.  Co.,  79 
N.  Y.  464;   Weil  v.  D.  D.,  K  B.  cfe  B.  Ry.  Co.,  119  N.  Y. 
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147.)  The  action  was  properly  brought  against  the  defend- 
ant. {Dinnihan  v.  L.  O.  B.  I.  Co.,  8  App.  Div.  509; 
Francis  v.  CockreU,  L.  R.  [5  Q.  B.]  501 ;  Butcher  v.  Hyde,  10 
Misc.  Rep.  275 ;  Carrier  v.  B.  M.  H.  Asm.,  135  Mass.  414 ; 
Swords  v.  Edgar,  59  N.  Y.  28 ;  Wolf  v.  KUpatrick,  101  N. 
Y.  146 ;  Edwards  v.  N.  Y  C.  <b  H.  R.  B.  B.  Co.,  95  N.  Y. 
245 ;  Timlin  v.  S.  O.  Co.,  126  N.  Y.  514 ;  Camp  v.  Wood, 
76  N.  Y.  92 ;  Fox  v.  Buffalo  Park,  21  App.  Div.  321.) 

Charles  J.  Bissett  for  respondent.  The  defendant  having 
leased  the  premises  to  the  occupant,  and  being  out  of  posses- 
sion, is  not  liable.  (Jaffe  v.  Harteau,  56  N.  Y.  398  ;  Edwards 
v.  N.  Y.  C.  &  H.  B.  B.  B.  Co.,  98  N.  Y.  245 ;  Franldmv. 
Brawn,  118  N.  Y.  110;  Mellen  v.  MorM,  126  Mass.  545; 
2  S.  &  R.  on  Neg.  [4th  ed.]  §  711 ;  Burdick  v.  Cheadle,  26 
Ohio,  397 ;  Bobertsv.  Jones,  15  C.  B.  [N.  S.]  221 ;  McKemie 
v.  Cheatham,  83  Me.  543  ;  Woods  v.  JUT.,  etc.,  &  Co.,  134  Mass. 
357 ;  Bowe  v.  Bunking,  135  Mass.  380 ;  FeUows  v.  Gilhuber, 
82  Wis.  639.)  The  question  whether  or  not  the  construction 
was  negligent  ought  not  in  this  case  to  be  left  to  a  jury.  The 
question  is,  whether  an  ordinarily  prudent  man  would  have 
been  satisfied  with  the  construction  as  it  was.  (Larkin  v. 
O'Neill,  119  N.  Y.  221 ;  Crofter  v.  M.  By.  Co.,  L.  R.  [1  C. 
P.]  300  ;  Hart  v.  GrinneU,  122  N.  Y.  371 ;  Burke  v.  Wither- 
bee,  98  N.  Y.  562 ;  Dongan  v.  C  T  Co.,  56  N.  Y.  1 ;  Loftus 
v.  U.  F.  Co.,  84  N.  Y.  455 ;  Laflin  v.  B.  &  8.  B.  B.  Co.,  106 
N.  Y.  136 ;  Craighead  v.  B.  C.  B.  B.  Co.,  123  N.  Y.  391 ; 
Glasier  v.  Town  of  Hebron,  131  N.  Y.  447  ;  HubbeU  v.  City 
of  Yonkers,  104  N.  Y.  434.)  The  proof  does  not  show  that 
deceased  was  free  from  contributory  negligence.  (Beach  on 
Con.  Neg.  §  37  ;  Koehler  v.  S.  S.  Mfg.  Co.,  12  App.  Div.  50 ; 
Tucker  v.  N.  Y  C.  <&  H.  B.  B.  B.  Co.,  124  N.  Y.  308; 
Hickey  v.  Taaffe,  105  N.  Y.  26 ;  Buckley  v.  G.  P.  <&  B.  M. 
Co.,  113  N.  Y.  540;  Ogley  v.  Miles,  139  N.  Y.  458;  Tenr 
broeckv.  W.  F  <&  Co.,  47  Fed.  Rep.  690 ;  Dowd  v.  N.  Y,  O. 
dk  W.  By.  Co.,  170  N.  Y.  459  ;  Bond  v.  Smith,  113  N.  Y. 
378.) 
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Gray,  J.  The  appeal  from  the  order  of  reversal  permits 
of  our  reviewing  any  of  the  questions  of  law,  which  were 
before  the  Appellate  Division.  {Albring  v.  N.  Y.  C.  dk  H. 
R.  R.  R.  Co.,  174  N.  T.  179.) 

Upon  the  facts  which  have  been  stated,  the  first  question 
for  our  consideration,  and  one  which  is  much  dwelt  upon  bj 
the  defendant  respondent,  is  whether,  if  the  accident  com- 
plained of  is  attributable  to  negligence  in  the  construction  of 
the  structure  of  the  platform,  to  be  used  in  connection  with 
the  toboggan  slide,  the  defendant  can  be  held  to  have  been 
responsible.  While,  as  a  general  rule,  a  lessor,  in  the  absence 
of  any  agreement,  or  of  fraud,  is  not  liable  to  the  lessee  for 
the  condition,  or  tenan table  use,  of  premises  demised,  {Sutton 
v.  Temple,  12  M.  &  W.  52 ;  Jaffe  v.  Hcvrteau,  56  N.  Y.  398), 
that  rule  is  subject  to  exceptions.  If  the  premises  which  are 
rented  are  in  such  a  dangerous  condition,  as  to  constitute  a 
nuisance  at  the  time  of  the  renting,  the  lessor  remains  liable 
for  the  consequences  of  the  nuisance,  notwithstanding  that  his 
lessee  may  also  be  liable.  {Swords  v.  Edgar,  59  N.  Y.  28.) 
If  the  premises  are  rented  for  a  public  use  for  which  he 
knows  that  they  are  unfit  and  dangerous,  he  is  guilty  of 
negligence  and  may  become  responsible  to  persons  suffering 
injury,  while  rightfully  using  them.  Such  instances  would 
be  where  he  lets  a  warehouse,  so  imperfectly  constructed  that 
the  floors  will  not  support  the  weight  necessarily  upon  them  ; 
or  where  he  lets  a  building  for  public  amusements,  or  exhibi- 
tions, or  other  public  purposes,  and  its  construction  is  so 
unsafe,  structurally,  as  to  be  the  cause  of  injury  to  any  one. 
{Francis  v.  Cockrdl,  L.  R.  [5  Q.  B.]  184,  501 ;  Fox  v.  Buffalo 
Park,  21  App.  Div.  321 ;  affirmed,  163  N.  Y.  559  ;  Edwards 
v.  N.  Y.  cfe  H.  R.  R.  Co.,  98  N.  Y.  245.)  This  liability  for 
injuries,  attributable  to  the  unfit  condition  of  premises,  which 
have  been  let  for  a  specific  purpose,  rests  upon  negligence ; 
that  is  to  say,  upon  the  omission  of  a  duty  to  use  due  care  in 
their  erection,  or  construction.  The  law  holds  the  lessor 
responsible,  not  upon  any  contractual  obligation,  but  because 
of  the  delictum.     If,  as  claimed  in  this  case,  a  person  has 
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erected  a  structure  and  designed  it  for  the  use  of  the  public, 
which  was  either  structurally  defective,  or  which  was  faulty, 
in  failing  to  afford  what,  in  the  judgment  of  reasonable  men, 
would  be  a  proper  and  adequate  protection  to  persons  using 
it,  then  he  has  incurred  the  risk  of  being  made  responsible 
for  occurrences  resulting  in  injury  to  any  one  by  reason  of 
the  faulty  construction.  The  contention,  in  this  case,  is  that 
the  toboggan  structure  was  unsafe  for  the  specific  use  for 
which  the  defendant  intended  and  let  it  to  Briggs  and  the 
question  is,  simply,  whether  the  platform  was  built  in  so 
reasonably  safe  a  manner,  as  to  prevent  the  occurrence  of 
accidents,  which  men,  of  ordinary  prudence  and  knowing  the 
nature  of  the  public  use  to  which  it  was  to  be  put,  might  have 
foreseen  as  possible.  There  is  a  difference  between  this  case 
and  other  cases  in  this,  that  the  defect  in  question  was  not  in 
the  supports  of  the  structure,  but  in  the  manner  in  which  the 
railing  around  the  platform  was  constructed  ;  which  rendered 
it  possible  for  a  person  to  fall  through  it  to  the  ground.  The 
difference,  however,  is  not  one  which  affects  the  doctrine  of 
the  lessor's  responsibility ;  for,  obviously  enough,  the  essential 
principle  of  the  doctrine  is  the  omission,  or  the  neglect,  of  a 
duty  in  preparing  a  structure,  to  be  put  to  a  particular  public 
use,  to  make  it  reasonably  fit,  or  safe,  for  that  use. 

In  my  opinion,  the  defendant,  having  built  the  structure 
for  the  amusement,  or  entertainment,  of  the  public,  impliedly, 
warranted  that  it  might  be  used  with  such  safety  to  the  per- 
son as  could  reasonably  be  demanded. 

If,  then,  the  defendant  could  be  made  responsible  for  any 
neglect  in  the  construction  of  this  toboggan  slide,  the  question, 
then,  presents  itself  whether,  upon  the  evidence,  the  court 
could  say  that,  as  matter  of  law,  the  railing  constructed  about 
the  platform  was  a  reasonably  sufficient  protection  to  the  per- 
sons using  it.  However  imperfectly  described  the  occurrence 
of  this  accident,  it  is,  certainly,  evident  that  the  railing  was 
not,  as  it  existed,  sufficient  to  prevent  a  person  falling  through 
its  openings.  Whether  the  deceased  slipped,  or  whether, 
stumbling,  he  lost  his  balance,  when  in  the  act  of  making  use 
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of  the  slide,  is  not  material ;  because,  in  either  event,  the  par- 
ticular form  of  sport  to  be  indulged  in  rendered  slipping,  or 
stumbling,  a  reasonably-  possible  occurrence.  All  persons 
were  invited,  upon  the  payment  of  an  entrance  fee,  to  make 
use  of  this  structure  and  the  amusement  provided  for  involved 
some  risks.  These  risks  attending  an  amusement  which  was 
prepared  to  allure  the  public  for  their  emolument,  the  pro- 
prietors, or  lessors,  were  bound  to  anticipate  and  to  protect 
against,  so  far  as  they  were  not  necessarily  incidental  thereto. 
A  stricter  measure  of  duty  was  involved,  in  preparing  such  a 
structure  to  induce  the  public  use,  and  it  was  required  that 
the  risks  should  be  minimized,  to  the  extent  that  reasonably 
prudent  men  might  forsee  the  necessity  of  doing  so.  The 
risk  of  falling  from  the  platform  may  have  been  apparent  to 
persons  using  it ;  but  those  persons  had  the  right  to  assume 
that  they  went  there  without  incurring  any  risk  which  might 
have  been  reasonably  anticipated  by  the  proprietor  of  the 
concern.  They  came  there  by  invitation  and  with  the  right  to 
believe  that  every  reasonable  care  had  been  taken  for  their 
safety,  in  the  erection  of  the  slide.  That  an  accident  of  the 
same  kind  had  never  before  happpened  furnishes  no  ground 
of  defense,  if  it  might,  in  reason,  have  been  anticipated. 
{Cleveland  v.  N.  J.  Steamboat  Co.,  125  N.  Y.  299 ;  Donnelly 
v.  City  of  Rochester,  166  ib.  315.) 

In  my  opinion,  the  situation  being  6uch  that  a  fall  from 
the  platform  was  a  possible  occurrence  to  the  majority,  if  not 
to  all,  of  the  persons  who  used  the  toboggan  slide,  a  question 
of  fact  was  presented  upon  the  evidence  whether  the  plat- 
form structure  had  been  constructed  with  that  due  care, 
which,  in  the  judgment  of  prudent  men,  in  view  of  the  pur- 
pose, should  have  been  exercised  by  the  defendant.  That 
question  was  for  the  jury  to  answer. 

I  think  that  whether  the  deceased  was  free  from  contribu- 
tory negligence  was  properly  left  to  the  jury.  The  circum- 
stances, under  which  the  deceased  was  seen  to  fall,  furnish 
no  inference  that  he  was  careless.  He  was  a  lad  of  some 
fifteen  years  of  age,  concededly  bright  and  active,  and  lie  was 
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engaged  in  doing  something  to  which  he  was  expressly 
invited.  The  court  could  not  hold,  as  matter  of  law,  under 
the  circumstances,  that  he  had  contributed  to  the  result. 

I  think  that  the  order  of  the  Appellate  Division  should  be 
reversed  and  that  judgment  should  be  ordered  to  be  entered 
upon  the  verdict  for  the  plaintiff,  with  costs  in  all  the  courts. 

Parker,  Ch.  J.,  O'Brien,  Bartlett,  Haight,  Martin  and 
Werner,  JJ.,  concur. 

Order  reversed,  etc. 


Katherine  C.  K.  Hagan,  Appellant,  v.  Louis  V.  Sone  et  al. 
Respondents. 

Will  —  Questions  of  Fact  Arising  in  Action  to  Determine 
Validity  of,  Must  Be  Determined  by  the  Jury.  Questions  of  fact 
arising  in  an  action  to  determine  the  validity  of  a  will  must  be  deter- 
mined as  in  other  actions,  not  by  the  court,  but  by  the  jury,  and,  when  the 
evidence  given  is  of  such  a  character  that  different  inferences  may  fairly 
and  reasonably  be  drawn  from  it,  the  direction  of  a  verdict  constitutes 
reversible  error. 

Hagan  v.  Sane,  68  App.  Div.  60,  reversed. 

(Argued  March  25,  1903;  decided  April  7,  1908.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Feb- 
ruary 20,  1902,  affirming  a  judgment  in  favor  of  defendants 
entered  upon  a  verdict  directed  by  the  court. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Albe?*t  Stickney  and  Everett  V.  Abbot  for  appellant. 
There  was  sufficient  evidence  in  support  of  the  allegations  of 
the  complaint  to  require  its  submission  to  the_  jury.  {Colt  v. 
S.  A.  R.  R.  Co.,  49  N.  Y.  671 ;  Bagley  v.  Bowe,  105  N.  Y 
171 ;  Fealey  v.  Bull,  163  N.  Y.  397;  McDonald  v.  M.  S. 
Ry.  Co.,  167  N.  Y.  66 ;  Place  v.  iT.  Y.  C.  db  H.  R.  R.  R. 
Co.,  167  N.  Y.  345 ;  Dobie  v.  Armstrong,  160  N.  Y.  586.) 
Upon  appeal  from  a  decision  of  the  court  below  depriving  a 
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litigant  of  the  right  to  go  to  the  jury,  all  disputed  facts  and 
all  disputed  inferences  of  fact  are  to  be  be  treated  as  estab- 
lished in  favor  of  the  appellant.  (Place  v.  JW.  Y.  C  db  H. 
R.  R.  R.  Co.,  167  N.  Y.  345 ;  McDonald  v.  M.  S.  Ry.  Co., 
167  N.  Y.  66  ;  Ladd  v.  ^E.  Ins.  Co.,  147  N.  Y.  478 ;  Big- 
gins v.  Eggleston,  155  N.  Y.  466 ;  Ten  Eyck  v.  Whitbeck,  156 
N.  Y.  341 ;  Bank  of  Monongahela  Valley  v.  Weston,  159 
N.  Y.  201 ;  Pratt  v.  D.  U.  M.  F.  Ins.  Co.,  130  N.  Y.  212; 
FeaUy  v.  Bull,  163  N.  Y.  397;  Colt  v.  &  -A.  R.  R.  Co.,  163 
N.  Y.  400.) 

Allan  McCulloh  and  Daniel  Whitford  for  respondents.  It 
was  the  duty  of  the  trial  court  to  direct  a  verdict  for  the 
defendants  on  the  ground  that  plaintiff  had  presented  no  evi- 
dence to  sustain  her  case.  (Linkauf  v.  Loinbard,  137  N.  Y. 
417 ;  Dobie  v.  Armstrong,  160  N.  Y.  594;  McDonald  v.  M. 
S.  Ry.  Co.,  167  N.  Y.  69 ;  Fealey  v.  Bull,  163  K  Y.  402; 
Fiddler  v.  N.  Y.  C.  i&  II.  R.  R.  R.  Co.,  64  App.  Div.  106.) 

O'Brien,  J.  This  was  an  action  to  determine  the  validity 
of  a  written  instrument  produced  as  the  last  will  of  Anna 
Sutherland,  who  died  on  the  16th  day  of  September,  1897.  It 
was  admitted  to  probate  by  the  surrogate  after  a  contest.  The 
plaintiff  is  the  daughter  and  only  child  of  the  deceased,  and 
this  action  was  brought  by  her  under  the  provisions  of  section 
2653a  of  the  Code  of  Civil  Procedure.  The  will  provides  for 
the  payment  of  the  debts  of  the  testatrix,  a  legacy  of  $4,000  to 
the  plaintiff  and  legacies  to  eight  other  parties  not  related  to  her 
in  blood,  amounting  in  the  aggregate  to  $35,000,  which  included 
$6,000  to  her  lawyer,  who  drew  the  will  cr  procured  it  to  be 
drawn,  $5,000  to  her  maid  and  $1,000  to  her  cook,  and  the 
balance  to  other  persons,  some  or  all  of  whom  lived  in  Eng- 
land. The  defendants  are  the  executors  of  the  will  and  the 
other  legatees  who  take  under  it.  The  issues  of  fact  presented 
by  the  pleadings  were  (1)  the  testamentary  capacity  of  the 
deceased  as  affected  by  the  excessive  use  of  alcoholic  liquors 
for  a  considerable  period  prior  to  the  making  of  the  will  and 
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of  her  death ;  (2)  the  undue  influence  alleged  to  have  been 
practiced  upon  her  at  and  prior  to  the  execution  of  the  will 
and  until  her  death  by  persons  under  whose  control  it  is 
claimed  she  was,  and  who,  it  is  said,  were  interested  in  the 
disposition  of  her  property,  including  one  or  both  of  the 
executors. 

At  the  trial  the  defendants9  counsel  opened  the  case,  intro- 
duced the  will  in  evidence  with  the  decree  of  the  surrogate 
admitting  it  to  probate  and  rested  as  he  might,  since  the  bur- 
den of  showing  that  the  instrument  was  for  some  or  all  of  the 
reasons  alleged  invalid  was  upon  the  plaintiff.  The  plaintiff 
gave  much  evidence  in  support  of  her  contention,  both  direct 
and  circumstantial,  and  at  the  close  of  this  testimony  the 
learned  trial  court,  upon  the  motion  of  the  defendants'  coun- 
sel, directed  a  verdict  for  the  defendants,  to  which  direction 
the  plaintiff's  counsel  excepted.  This  exception  raises  the 
only  question  presented  by  this  appeal.  The  defendants  gave 
no  evidence  other  than  the  will  and  the  decree  of  the  surro- 
gate, and  the  only  question  before  this  court  is  whether  at  the 
close  of  the  plaintiff's  case  there  was  any  evidence  for  the 
jury  upon  the  issues  of  fact  embraced  in  the  pleadings.  If 
there  was  no  evidence,  or  if  there  was  merely  a  scintilla,  then 
the  ruling  of  the  learned  trial  judge  was  correct  and  should 
be  sustained,  but,  if  on  the  contrary,  there  was  some  proof  in 
support  of  the  allegations  of  the  complaint,  or  which  tended 
in  that  direction,  then  the  case  should  have  been  decided  by 
the  jury  as  one  of  fact  and  not  by  the  court  as  one  involving 
only  the  question  of  law.  The  evidence  necessary  to  support 
the  allegations  of  the  complaint  to  the  effect  that  the  deceased 
was  incompetent  to  make  a  will,  or  was  unduly  influenced, 
may  consist  of  direct  evidence  by  persons  who  knew  and 
observed  the  deceased  in  her  daily  life  and  who  could 
speak  as  to  all  of  her  moods  and  habits  and  describe  her  rela- 
tions to  the  outside  world.  The  testimony  of  experts  with 
respect  to  her  mental  condition  in  the  form  of  opinions  based 
upon  stated  or  established  facts  and  generally  as  to  the  effect 
upon  the  body  and  the  mind  of  the  excessive  use  of  alcoholic 
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liquors  for  a  long  period  before  the  execution  of  the  will  and 
her  death,  was  admissible  for  the  information  of  the  jury. 
So,  also,  circumstantial  evidence,  consisting  of  acts  or  trans- 
actions between  herself  and  others  concerning  the  distribution 
of  her  property,  from  which  the  conclusion  may  be  fairly 
drawn  that  tho  will  was  not  her  own  voluntary  act,  but  the 
act  of  others  who  exercised  an  undue  influence  over  her,  was 
admissible.  The  fact  that  the  testatrix  consulted  her  friends 
and  her  counsel,  or  acted  upon  their  advice,  does  not  tend  to 
impeach  her  will.  The  instrument  is  to  be  regarded  as  the 
product  of  her  own  mind  if  she  executed  it  with  knowledge 
of  its  contents  and  the  general  scope  of  it6  provisions  upon  the 
disposition  of  her  property.  It  must  be  regarded  as  the  pro- 
duct of  some  other  mind  if  she  was  incapable  of  understand- 
ing the  situation  of  her  property  or  the  general  effect  of  the 
instrument  with  respect  to  it.  If  she  was  not  a  free  agent 
capable  of  acting  with  a  reasonable  degree  of  intelligence  in 
regard  to  the  matters  embraced  in  the  writing,  but  an  instru- 
ment under  the  influence  and  control  of  others,  without  suf- 
ficient capacity  to  understand  or  appreciate  the  nature  or 
character  of  her  act,  then  her  signature  to  the  paper  does  not 
make  it  her  valid  testamentary  disposition.  It  would  not 
then  be  her  will,  but  the  will  of  some  one  else  speaking  in  her 
name. 

The  case  of  Dobie  v.  Armstrong  (160  N.  Y.  584)  is,  it  is 
said,  a  conclusive  authority  in  support  of  the  judgment  in  this 
case.  It  is,  undoubtedly,  a  very  strong  authority  in  support 
of  a  direction  in  such  cases,  and  while  it  resembles  this  case  in 
some  of  its  features,  it  differs  widely  from  it  in  others.  There 
the  testator  was  a  successful  and  experienced  man  of  business. 
He  was,  moreover,  a  trained  lawyer,  familiar  with  the  nature, 
character  and  legal  effect  of  testamentary  instruments.  He 
was  subject  to  gusts  of  passion  and  sometimes  indulged  in 
violent  hatreds  and  animosities.  He  might  be  described  as  a 
peculiar  or  eccentric  man,  but  the  court  thought,  after  con- 
sidering all  the  facts  that  appeared  in  the  record,  that  they  did 
not  prove  or  tend  to  prove  that  he  was  incompetent  to  make 
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a  will.  He  was  seventy-6ix  years  old  when  he  died,  and  his 
constitution  and  temperament  were  such  that  his  mind  would 
naturally  be  more  or  less  affected  by  his  advancing  years. 
But  old  people  must,  or  at  least  may  be  permitted  to  make  wills, 
and  the  fact  that  they  may  have  lost  mucli  of  the  mental 
vigor  of  their  earlier  days  does  not  prove  or  tend  to  prove 
that  their  testamentary  acts  are  invalid. 

The  case  now  before  us  is  that  of  a  woman  who  died 
at  the  comparatively  early  age  of  fifty-three,  about  six 
months  after  the  execution  of  the  will,  of  a  complication 
of  diseases,  superinduced  by  the  excessive  use  of  alcoholic 
liquors  for  years  prior  to  her  death.  As  to  this  general 
fact  there  is  little,  if  any,  dispute,  but  standing  alone  it 
would  not  prove  that  she  was  incompetent  to  make  a 
will.  It  might  tend  to  prove  that  she  could  be  influenced 
or  controlled  in  her  testamentary  disposition  by  others. 
There  is  considerable  expert  evidence  in  the  case  tending  to 
show  that  the  mental  faculties  and  the  will  power  deteriorate 
and  are  sometimes  destroyed  from  such  a  cause.  She  had 
been  confined  to  her  bed  for  sometime  prior  to  her  death, 
and  the  plaintiff  was  not  able  to  show  exactly  what  her 
mental  or  physical  condition  was  on  the  day  that  she  executed 
the  will ;  but  there  wus  evidence  in  the  case  from  which  any 
jury  might  fairly  infer  that  her  passion  for  drink  existed  when 
she  made  the  will  and  continued  down  to  the  time  of  her 
death.  The  deceased  was  married  at  the  age  of  eighteen  and 
the  plaintiff  is  the  only  child  of  the  marriage.  When  she 
was  about  four  years  old  the  deceased  and  her  husband  parted, 
the  father  taking  the  child  with  him.  The  deceased  instituted 
legal  proceedings  to  obtain  the  custody  of  the  child,  but  was 
defeated  in  her  efforts,  and  from  that  time  she  never  saw 
plaintiff,  and  in  fact  refused  to  see  her.  In  the  year  1874  the 
deceased  procured  a  divorce  from  her  husband  in  another 
state  on  the  ground  of  desertion.  About  1885  she  married 
again  and  the  second  husband  died  in  1893.  In  the  mean- 
time she  had  considerable  litigation  with  her  mother  in 
regard  to  property  which  came  from  her  deceased  father's 
21 
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estate.  A  few  days  after  the  death  of  her  second  husband 
she  made  a  will  in  which  she  gave  $10,000  to  the  lawyer  who 
drew  it  and  $25,000  to  a  man  who  had  been  a  friend  of  her 
late  husband,  and  who  it  is  said  fostered  her  drinking  habits 
and  enjoyed  her  liberality  in  furnishing  liquors  for  their  use. 
In  April,  1896,  and  less  than  a  year  before  the  execution  of 
the  will,  the  deceased  conveyed  all  her  property  to  one  of  the 
executors  who  is  a  defendant  in  this  action.  The  considera- 
tion of  this  transfer  was  his  agreement  to  pay  her  a  yearly 
annuity  of  $6,000  during  life  and  a  certain  sum  after  her 
death  arranged  on  a  sliding  scale,  depending  on  the  time  of 
her  death,  which  might  be  $25,000  or  as  much  as  $50,000. 
The  sum  which  he  is  now  bound  to  pay  under  this  agreement 
is  admitted  to  be  $35,000,  which  together  with  about  $15,000 
which  he  paid  as  the  yearly  annuity  and  in  gross  constitutes 
the  sole  consideration  for  the  transfer  of  all  the  property  of 
the  deceased  which  was  valued  at  nearly  or  quite  $400,000. 
The  deceased  was  not  at  the  time  of  her  death  the  owner  of 
any  property  except  such  as  is  represented  by  this  agreement, 
and  the  fund  of  $35,000  is  all  there  can  be  to  distribute  to  the 
legatees  under  this  will. 

The  learned  counsel  for  the  plaintiff  contends  that  the  will 
is  nothing  but  a  supplement  to  the  transfer  and  was  made  in 
aid  of  it  in  order  to  enable  the  executors  to  protect  in  that 
capacity  the  conveyance  which  they  or  at  least  one  of  them 
received  before  the  will  was  made.  He  contends  that  the 
executor  to  whom  the  transfer  was  made  is  the  real  bene- 
ficiary under  the  will,  that  it  was  made  under  his  influence 
and  for  his  purposes.  It  is  pointed  out  that  it  contains  a 
power  of  sale  to  the  executors  when  the  deceased  left  no  real 
estate  upon  which  such  a  power  could  operate,  and,  hence, 
that  it  was  inserted  for  the  purpose  of  enabling  the  executors 
to  cure  any  defects  in  the  conveyance  to  one  of  them  of  all 
the  property  of  the  deceased.  The  facts  and  circumstances  in 
support  of  the  plaintiff's  theory  of  the  case  are  so  numerous 
and  complicated  that  it  would  be  useless  to  attempt  to  state 
them  in  this  opinion.     They  have  been  fully  discussed  at  the 
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bar  and  some  of  them  appear  in  the  learned  opinion  below. 
It  is  quite  sufficient  to  say  that  we  are  impressed  with  the  con- 
tention that  the  case  was  one  for  the  jury  and  should  not 
have  been  disposed  of  by  a  direction  from  the  court.  There 
was  evidence  in  support  of  the  allegations  of  the  complaint 
sufficient  for  the  consideration  of  the  jury.  The  value  and 
bearing  of  the  evidence  as  well  as  its  construction,  when  not 
clear,  was  for  the  body  to  which  is  committed  the  decision  of 
all  questions  of  fact.  We  express  no  opinion  as  to  the  merits 
of  the  case,  or  as  to  the  weight  or  value  of  the  evidence.  We 
only  say  that  in  our  opinion  there  was  some  evidence  which 
should  have  been  submitted  to  the  jury,  since  it  tended  to 
support  the  allegations  of  the  complaint.  Wills  are  not  to 
be  set  aside  by  juries  except  for  the  gravest  reasons.  A  per- 
son has  the  right  to  dispose  of  his  property  in  such  way  and 
to  such  persons  as  he  thinks  best.  It  is  only  in  a  case  where 
there  is  substantial  proof  of  mental  incapacity,  or  of  undue 
influence,  that  courts  or  juries  may  annul  his  testamentary 
act.  In  this  case  the  defendants  gave  no  proof  aside  from  the 
will  itself.  The  plaintiff's  proof  might  not  have  satisfied  the 
jury  that  the  deceased  was  either  incompetent  to  make  a  will 
or  subjected  to  any  undue  influence,  but  there  was  enough  of 
it  to  require  us  to  hold  that  the  jury  was  the  branch  of  the 
court  that  the  law  required  to  pass  upon  it.  Questions 
of  fact  arising  in  an  action  to  determine  the  validity  of 
a  will  are  no  different  in  this  respect  from  questions  of 
fact  in  any  other  case.  When  evidence  is  given  of  such  a 
character  that  different  inferences  may  fairly  and  reasonably 
be  drawn  from  it,  the  fact  must  be  determined  by  the  jury. 
The  good  sense  of  the  jury,  when  aided  by  proper  instructions 
from  the  court,  is  the  best  and,  indeed,  the  only  protection 
that  litigants  -ordinarily  have  in  the  determination  of  issues  of 
fact,  depending  upon  conflicting  evidence,  even  when  such 
issues  arise  in  actions  to  determine  the  validity  of  the  most 
important  testamentary  instruments. 

The  judgment  must  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event. 
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Pabkbr,  Ch.  J.,  Bartlett,  Haight,  Martin  and  Vann, 
JJ.,  concur;  Gray,  J.,  concurs  upon  the  sole  ground  that 
there  was  evidence  upon  which  a  charge  of  undue  influence 
should  have  been  submitted  to  the  jury. 

Judgment  reversed,  etc. 


The  People  of  the  State  of  New  York,  Respondent,  v. 
Antonia  Triola,  Appellant. 

Appeal  —  Unreasonable  Delay  in  Presenting  for  Argument 
Appeals  from  Judgments  of  Conviction  for  Murder  in  the  First 
Degree.  A  delay  of  nearly  two  years  in  presenting  to  the  Court  of 
Appeals  for  argument  an  appeal  from  a  judgment  convicting  the  defend* 
ant  of  the  crime  of  murder  in  the  first  degree,  in  a  case  where  it  was  not 
claimed  that  there  was  any  error  in  the  admission  or  rejection  of  evidence 
and  no  exceptions  were  noted  to  the  charge  by  eminent  counsel  for 
the  defense  and  the  record  contains  but  seventy-three  printed  pages,  is 
unreasonable,  and  the  attention  of  counsel  for  the  prosecution  and  defense 
is  called  to  the  duty  which  they  owe  the  public  of  reasonable  expedition 
in  the  disposition  of  such  appeals. 

(Argued  March  27,  1908;  decided  April  7,  1003.) 

Appeal  from  a  judgment  of  the  Supreme  Court,  rendered 
April  29, 1901,  at  a  Trial  Term  for  the  county  of  New  York, 
upon  a  verdict  convicting  the  defendant  of  the  crime  of 
murder  in  the  first  degree. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Nathaniel  Cohen  for  appellant.  The  court  erred  in  its 
charge  to  the  jury.  (Cancemi  v.  People,  16  N.  Y.  501 ; 
Remsen  v.  People,  42  N.  Y.  1 ;  People  v.  Elliott,  163  K  Y. 
14 ;  People  v.  Friedland,  2  App.  Div.  334 ;  People  v.  Lamb, 
2  Keyes,  360 ;  People  v.  Clemmens,  42  Hun,  353  ;  People  v. 
Wiliman,  44  Hun,  187  ;  People  v.  Barberi,  149  N.  Y.  279 ; 
McKenna  v.  People,  81  N.  Y.  362 ;  People  v.  Chartoff,  72 
App.  Div.  558.) 

William  Tr avers  Jerome,  District  Attorney  (Howard  S. 
Gems  of  counsel),  for  respondent.     No  exceptions  were  taken 
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to  the  court's  charge,  and  even  if  any  inaccuracy  in  the  state- 
ment of  propositions  of  law  were  presented  thereby,  this 
court  would  not  be  called  upon  to  exercise  its  discretionary 
powers  to  set  aside  a  just  verdict.  (People  v.  Smith,  172  N. 
Y.  210 ;  People  v.  Kennedy,  164  N.  Y.  449 ;  People  v. 
Zeonardi,  143  N.  Y.  360  ;  People  v.  Lyons,  110  N".  Y.  618.) 

Parker,  Ch.  J.  It  is  not  disputed  that  defendant  shot  and 
mortally  wounded  Mamie  Cirolli  while  she  was  going  through 
the  street  at  night  in  the  company  of  her  mother  and  one 
Sorrentino ;  but  defendant  undertook  to  prove  that  he  fired 
in  self-defense  at  Sorrentino,  who  had  first  fired  on  him. 

Sorrentino  and  the  girl's  mother  testified  that  defendant 
was  following  them  and  the  girl;  that  he  ran  into  the  street 
and  got  ahead  of  the  girl  and  fired  five  shots  at  her,  one  of 
which  proved  fatal.  Six  witnesses  testified  that  when  defend- 
ant was  arrested  he  confessed  his  guilt  and  said  he  was  sorry 
for  it.  Two  letters  in  the  handwriting  of  defendant  were 
received  in  evidence  in  which  he  declared  his  intention  of 
shooting  Mamie  Cirolli  and  indicated  that  his  motive  was 
jealousy.  One  of  these  letters  was  addressed  to  "  Friends, 
Eelatives  and  Parents,"  and  was  found  on  the  person  of 
defendaut  after  his  arrest.  After  giving  a  history  of  the  rela- 
tions between  him  and  Mamie  Cirolli,  it  closes  as  follows: 

"  Now,  for  her  I  have  no  forgiveness  —  if  I  don't  miss  her 
I  hope  to  hit  her  mortally,  and  in  vindication  I  will  kill 
myself  (mourning  in  her  family,  mourning  in  mine).  1 
embrace  my  mother  and  uncle  and  I  send  an  embrace  to 
*  *  *  all  my  relatives  —  Peppino  will  take  vengeance. 
Salute  all  friends." 

Defendant  called  four  witnesses  who  testified  that  Sorren- 
tino shot  first  and  defendant  fired  one  shot  in  return.  But 
Sorrentino  and  the  girl's  mother  swore  that  he  fired  no  shots 
and  had  no  revolver ;  a  police  officer  testified  that  he  searched 
Sorrentino  at  the  station  house  and  found  nothing ;  also  that 
there  were  five  chambers  empty  in  defendant's  revolver; 
eight  witnesses  testified  that  there  were  only  five  shots  fired. 
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The  evidence  is  so  conclusive  that  there  can  be  no  doubt 
that  defendant  is  guilty  of  the  crime  of  which  he  has  been 
convicted. 

It  is  not  claimed  that  the  trial  judge  made  any  errors  in 
admitting  or  rejecting  evidence,  and  no  exceptions  were  noted 
to  the  charge,  although  the  learned  counsel  for  the  defendant, 
who  has  since  died,  was  perhaps  without  a  peer  at  the  criminal 
bar. 

An  attempt  is  now  made  to  criticise  the  charge,  but  the 
attempt  has  nothing  to  rest  upon  for  the  court  fully  and 
fairly  instructed  the  jury  as  to  the  law  which  should  govern 
their  action,  and  carefully  left  to  them  the  disposition  of 
every  question  of  fact. 

Notwithstanding  the  defendant's  guilt  was  conclusively 
established,  and  the  trial  was  free  from  error,  nearly  two 
years  have  passed  away  since  defendant's  conviction  —  for  his 
trial,  which  was  a  very  short  one,  took  place  in  April,  1901  — 
when  two  months  would  seem  to  furnish  a  reasonable  time 
for  the  presentation  of  a  case  on  appeal  where  the  record 
contains  but  73  printed  pages. 

In  order  to  save  the  loss  of  time  occasioned  by  a  second 
review  the  General  Term  was  deprived  of  the  power  of 
review  in  capital  cases  —  and  that  power  has  been  withheld 
from  the  Appellate  Division  —  it  being  deemed  for  the  public 
good  that  the  punishment  shall  follow  as  speedily  as  possible 
the  commission  of  the  crime  because  of  the  supposed  deterrent 
effect  upon  others  of  the  punishment.  But  this  policy  of 
the  law  seems  of  late  years  to  have  been  ignored  in  different 
parts  of  the  state  in  many  instances.  Indeed,  in  one  case 
more  than  three  years  were  allowed  to  elapse  between  the 
judgment  of  conviction  and  the  argument  in  this  court  — 
although  the  statute  authorizes  counsel  to  argue  such  an 
appeal  on  any  day  of  the  term  —  and  on  the  very  day  this 
case  was  called  another  capital  case  was  argued  in  which  the 
judgment  of  conviction  had  been  entered  a  year  and  seven 
months. 

Unreasonable  delays  in  this  class  of  cases  have  so  often,  of 


1903.]  Dunlap  &  Co.  v.  Young.  327 

N.  Y.  Rep.]  Statement  of  case. 

late,  been  forced  upon  our  notice  that  we  feel  it  our  duty  to 
call  the  attentiQn  of  counsel  for  the  People,  as  well  as  counsel 
charged  with  the  duty  of  safeguarding  the  rights  of  convicted 
persons,  to  the  duty  which  they  owe  the  public  of  reasonable 
expedition  in  the  disposition  of  such  appeals ;  and  we  select 
this  case,  not  because  the  delay  herein  has  been  exceptional 
as  compared  with  other  cases,  but  because  it  illustrates  as  well 
as  any  how  appeals  without  merit  may  postpone  the  punish- 
ment —  which  the  law  intends  shall  speedily  follow  conviction 
—  for  indefinite  periods,  sometimes  measured  by  years. 

The  judgment  of  conviction  must  be  affirmed. 

Gray,  O'Brien,  Bartlett,  Haioht,  Martin  and  Vann, 
JJ.,  concur. 

Judgment  affirmed. 


Dunlap  &  Co.,  Eespondent,  v.  William  Young,  Appellant. 

Appeal  —  Reversal  bt  the  Appellate  Division  upon  the  Law. 
Where  upon  an  appeal  from  an  order  of  the  Appellate  Division  reversing 
upon  the  law  a  judgment  of  the  Special  Term  entered  upon  a  dismissal 
of  the  complaint  and  granting  a  new  trial,  the  objections  and  exceptions 
to  the  admission  of  evidence  present  no  reversible  error,  and  the  conclusions 
of  law  are  supported  by  the  facts  found,  and  the  record  discloses  no 
material  finding  of  fact  which  is  without  evidence  to  support  it,  the  order 
must  be  reversed  and  the  judgment  of  the  Special  Term  affirmed. 

Dunlap  &  Co.  v.  Young,  68  App.  Div.  137,  reversed. 

(Argued  March  30,  1908;  decided  April  7, 1903.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
February  7,  1902,  reversing  a  judgment  in  favor  of  defendant 
entered  upon  a  dismissal  of  the  complaint  by  the  court  on 
trial  at  Special  Term  and  granting  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Frank  X.  McCaffry  for  appellant.  The  facts  shown  upon 
the  trial  support  and  sustain  the  conclusions  of  law  and  findings 
of  fact  of  the  trial  court.     (N.  H.  Co.  v.  Bement,  163  N.  Y. 
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507 ;  ShotweU  v.  Dixon,  163  N.  Y.  47 ;  Hinekel  v.  Stevens, 
165  N.  Y.  173;  Townsend  v.  Bell,  167  N.  Y.  467 ;  Galway 
v.  Jf.  E.  R.  Co.,  128  N.  Y.  156;  Rayner  v.  Pearsalls,  3 
Johns.  Ch.  586 ;  Brown  v.  Buena  Vista  County,  95  U.  S. 
160 ;  Moffett  v.  P.  IP.  <7o.s  83  Hun,  73 ;  Wagner  v.  Baird, 
7  How.  [U.  S.]  234;  Harwood  v.  (7.  ^L  Z.  7*.  i?.  Cb.f  17 
Wall.  78.)  The  record  discloses  no  error  in  receiving  or 
rejecting  evidence.  {Donovan  v.  Clark,  138  N.  Y.  631 ; 
Townsend  v.  Bell,  167  N.  Y.  470.)  There  is  affirmative 
evidence  showing  that  ordinary  attention  on  the  part  of  the 
purchaser  would  enable  him  to  discriminate  between  the 
trade  mark  of  plaintiff  and  the  trade  mark  of  defendant, 
which  evidence  supports  the  findings  of  fact.  {Popham  v. 
Cole,  66  N.  Y.  69 ;  Bier  v.  Abrahams,  82  N.  Y.  523 ;  Mor- 
gan's Sons  <&  Co.  v.  Troxell,  89  N.  Y.  208 ;  Williams  v. 
Brook*,  50  Conn.  291 ;  Marshall  v.  Pinkham,  52  Wis. 
578 ;  Fischer  v.  Blank,  138  N.  Y.  252 ;  Brown  v.  Doscher, 
147  JST.  Y.  649  ;  2?ay  v.  Foster,  23  App.  Div.  204 ;  Dunn 
Co.  v.  Trix  Co.,  50  App.  Div.  77 ;  Coleman  v.  Crump,  70 
N.  Y.  573.) 

«/0Ati  Henry  Hull  for  respondent.  Where  fraudulent 
intent  is  proved  there  need  be  no  proof  of  actual  deception. 
{B.  C.  Co.  v.  Stern,  56  App.  Div.  143 ;  Vulcan  v.  Meyers, 
139  N.  Y.  364;  Anmrgyros  v.  E  C.  Co.,  54  App.  Div.  345.) 
The  use  of  the  defendant's  name  on  a  spurious  trade  mark  is 
no  defense  to  a  bill  to  restrain  the  piracy.  {Pratt  v.  Darling- 
ton, 10  Cent.  Rep.  506;  Menendez  v.  Holt,  128  U.  S.  521 ; 
C.  <&  S.  Co.  v.  Scott,  4  Lack.  Leg.  Notes,  159 ;  Bead  v.  Rich- 
ardson,  45  L.  T.  54 ;  Gillett  v.  Esterbrook,  47  Barb.  455 ; 
Boardman  v.  M.  B.  Co.,  35  Conn.  402 ;  D.  C  Co.  v.  Guggen- 
heim, 7  Phil.  416.)  No  evidence  of  acquiescence  that  was  not 
pleaded  could  be  admitted.  {Beaity  v.  Swartlwut,  32  Barb. 
293  ;  McKyring  v.  Bull,  16  N.  Y.  303.)  The  exception  to 
admission  of  evidence  as  to  laches  was  fatal.  No  such  defense 
was  pleaded.  {Rodgers  v.  Rodgers,  31  L.  T.  N.  S.  285 ;  See- 
girt  v.  Findlater,  26  West.  Rep.  462  ;  Williams  v.  B.  &  A. 
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R.  R.  Co.,  17  Blatchf.  21.)  The  admission  of  the  labels  of 
other  dealers  without  any  proof  that  such  labels  were  ever  in 
use  was  error.     (Fittey  v.  Fassett,  44  Mo.  168.) 

Per  Curiam.  This  action  seeks  to  restrain  the  defendant 
from  manufacturing  or  selling,  or  offering  for  sale,  any  hat6 
with  the  plaintiff's  trade  mark  therein,  or  bearing  such  an 
imitation  thereof  as  is  calculated  to  mislead  the  purchaser. 
The  complaint  prays  for  damages  in  the  sum  of  one  hundred 
thousand  dollars. 

The  defendant  being  satisfied  with  the  condition  of  the  rec- 
ord did  not  go  down  to  a  new  trial,  but  appealed  to  this  court, 
stipulating  for  judgment  absolute  in  the  event  of  affirmance. 

The  order  of  the  Appellate  Division  does  not  state  that  the 
reversal  was  upon  a  question  of  fact,  and,  consequently,  we 
must  presume  that  it  was  on  the  law.  (Code  of  Civil  Pro- 
cedure, §  1338.) 

In  this  condition  of  the  record  there  are  only  three  ques- 
tions of  law  which  we  are  permitted  to  examine  :  (1)  Whether 
a  material  error  was  committed  in  receiving  or  rejecting  evi- 
dence ;  (2)  whether  the  conclusion  of  law  is  supported  by  the 
facts  found ;  (3)  whether  any  material  finding  of  fact  is  with- 
out evidence  to  support  it.  {National  Harrow  Co.  v.  Bement 
cfe  Sons,  163  N.  Y.  505 ;  Neuman  v.  N.  Y.  Mutual  S.  <&  Z. 
Asm.,  164  N.  Y.  248,  250.) 

We  have  carefully  examined  the  objections  and  exceptions 
taken  by  the  plaintiff  to  the  admission  of  certain  evidence, 
and  have  reached  the  conclusion  that  they  do  not  present 
reversible  error.  We  deem  it  unnecessary  to  consider  these 
exceptions  in  detail,  as  they  are  fully  discussed  in  the  briefs 
submitted. 

We  will  now  consider  whether  the  conclusions  of  law  are 
supported  by  the  facts  found.  The  decision  of  the  trial  court 
states  separately  the  facts  found  and  the  conclusions  of  law 
and  directs  judgment  to  be  entered  thereon.  (Code  of  Civil 
Procedure,  §  1022.)  These  findings,  while  in  the  "  long  form," 
are  quite  brief,  as  follows :    "  That  plaintiff  is  a  corporation 
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duly  incorporated  under  the  laws  of  the  State  of  New  York ; 
that  defendant  did  not  sell  hats  with  an  imitation  of  plaintiff's 
trade  mark  with  the  design  of  deceiving  the  public  and  cus- 
tomers of  plaintiff,  and  causing  said  customers  to  believe  they 
were  purchasing  hats  made  by  the  plaintiff,  as  alleged  in 
plaintiff's  complaint ;  that  the  sale  of  plaintiff's  hats  has  not 
been  damaged  by  the  sale  of  hats  by  defendant;  that  the 
resemblance  between  the  hats  of  Dunlap  &  Company  and  the 
hats  of  the  defendant  containing  said  trade  mark  is  not  calcu- 
lated to  deceive  the  general  public  and  buyers  of  plaintiff's 
hats,  and  that  such  buyers  have  not  bought  defendant's  hats 
by  reason  of  6aid  trade  mark  under  the  impression  that  they 
were  the  plaintiff's,  as  set  forth  in  the  plaintiff's  complaint ; 
that  the  defendant  did  not  infringe  in  any  manner  upon  the 
plaintiff's  trade  mark,  and  did  not  engage  in  unlawful  and 
unfair  competition  in  trade." 

The  conclusions  of  law  are  to  the  effect  that  the  defendant 
is  entitled  to  judgment  dismissing  the  complaint,  with  costs 
and  disbursements,  and  judgment  is  ordered  and  directed 
accordingly. 

As  these  findings  of  fact  are  binding  upon  this  court,  the 
conclusions  of  law  are  sustained  unless  a  material  finding  of 
fact  is  without  evidence  to  support  it. 

An  examination  of  the  record  discloses  no  such  finding  of 
fact,  and  it  follows  that  there  is  no  error  of  law  in  this 
connection. 

The  order  appealed  from  should  be  reversed  and  the  judg- 
ment of  the  Special  Term  affirmed,  with  costs. 

Parker,  Ch.  J.,  Gray,  Bartlett,  Haight,  Martin,  Cul- 
len  and  Werner,  JJ.,  concur. 

Order  reversed,  etc. 
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New  York  Central  Iron  Works  Company,  Respondent,  v. 
United  States  Radiator  Company,  Appellant. 

1.  Sale  —  Executory  Contract  —  When  it  Cannot  Be  Reformed 
at  Instance  of  Party  Thereto.  "Where  an  executory  contract  of  sale 
in  writing  provided  that  the  vendor  should  furnish  all  the  goods  of  a 
certain  kind  needed  by  the  vendee  for  a  certain  year,  on  terms  and  at  prices 
therein  specified,  and  bound  the  vendee  to  deal  exclusively  in  goods  to  be 
ordered  under  the  contract  and  to  enlarge  and  develop  the  market  therefor 
so  far  as  possible,  and  the  vendor,  after  filling  orders  to  an  amount  equal 
to  that  ordered  by  the  vendee  in  the  preceding  year  under  a  similar  con- 
tract, refused  to  fill  further  orders  which  would  bring  the  aggregate 
up  to  twice  the  amount  ordered  before,  the  vendor  is  not  entitled,  in  an 
action  brought  by  the  vendee  to  recover  damages  for  the  vendor's  refusal 
to  supply  goods,  to  have  the  contract  reformed  so  as  to  call  for  only  the 
usual  amount  of  goods  and  not  materially  exceeding  the  quantity  delivered 
in  any  one  year  before  under  a  similar  contract,  upon  the  ground  that 
there  was  a  mutual  mistake  in  framing  the  contract  and  that  it  was  the 
intention  to  limit  the  quantity  of  goods  to  be  delivered  to  an  amount  such 
as  had  been  called  for  in  previous  years  of  similar  dealing  between  the 
parties,  since  the  contract  bound  the  vendee  to  deal  exclusively  in  goods 
to  be  ordered  from  the  vendor  and  to  enlarge  and  develop  the  market 
therefor  so  far  as  possible,  and  hence  the  contract  was  left  open  and 
indefinite  as  to  the  quantity  to  be  ordered  thereunder. 

2.  Evidence  —  Whether  a  Certain  Quantity  of  Goods  Is  Needed, 
Question  of  Fact.  The  question  whether  the  orders  were  for  goods 
required  for  the  needs  of  the  vendee's  business  calls  for  a  fact  and  not  for 
an  opinion  and  cannot  be  excluded  upon  the  ground  that  it  calls  for  the 
opinion  of  a  witness,  especially  where  there  is  no  defense  that  the  goods 
were  not  required  for  the  needs  of  the  vendee's  business. 

3.  Facts  Tending  to  Show  Unreasonable  and  Unfair  Use  of 
Contract  Cannot  Be  Proved  Unless  such  Facts  are  Pleaded  as 
a  Defense.  Although  the  vendee  did  not  have  the  right  to  order  goods 
under  the  contract  to  any  amount,  and  was  bound  to  carry  it  out  in  a 
reasonable  way  under  the  obligation  of  good  faith  and  fair  dealing 
implied  in  every  contract,  the  vendor  cannot  prove  facts  tending  to  show 
that  the  vendee  did  not  act  reasonably  or  in  good  faith,  but  used  the  con- 
tract for  speculation,  instead  of  regular  and  ordinary  business  purposes, 
unless  such  defense  was  pleaded,  and  where  it  was  neither  pleaded  nor 
proved  the  judgment  for  damages  obtained  by  the  vendee  must  be  affirmed. 

N.  T.  0.  Iron  Works  Co.  v.  U.  8.  Radiator  Co.,  68  App.  Div.  650, 
affirmed. 

(Argued  March  19,  1903;  decided  April  7,  1903.) 
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Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
January  30,  1902,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  the  report  of  a  referee. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Adelhert  Moot  and  William  L.  Marcy  for  appellant.  The 
true  construction  of  the  contract  in  question  clearly  limits 
defendant's  obligations  to  the  bona  fide  demands  of  plaintiffs 
customers  as  the  plaintiffs  business  had  been  theretofore 
transacted,  and  this  is  shown  by  the  insertion  in  the  contract 
of  the  words  "  with  their  entire  radiator  needs  for  the  year 
1899,"  and  also  by  the  correspondence  of  the  parties,  showing 
each  so  construed  it  for  many  months  after  it  was  made.  (7?. 
R.  Co.  v.  Trimble,  10  Wall.  377 ;  Bennett  v.  F.  L.  L  Co., 
164  N.  Y.  131 ;  Blossom  v.  Griffin,  13  N.  Y.  569  ;  NicoU  v. 
Sands,  131  N.  Y.  19 ;  Woolsey  v.  Funke,  121  N.  Y.  87 ;  Sal- 
tier v.  HaUock,  160  N.  Y.  301 ;  Hemingway  v.  Poueher,  98 
N.  Y.  287.)  It  was  error  to  permit  plaintiff's  manager  to  give 
his  opinion  that  the  plaintiff's  "orders"  to  the  defendant 
"  were  for  goods  which  were  required  for  the  needs  of  the 
plaintiff's  business,"  instead  of  requiring  him  to  state  the 
facts  and  let  the  court  pass  on  that  question ;  and  as  this 
incompetent  opinion  is  the  basis  for  the  speculative,  con- 
jectural damages  awarded  plaintiff,  defendant's  exception  is 
well  taken.  (Schwander  v.  Birge,  46  Hun,  66  ;  Schneider  v. 
R.  R.  Co.,  133  K  Y.  583 ;  Barley  v.  B.  C.  M.  Co.,  142  N. 
Y.  31 ;  Dougherty  v.  Milliken,  163  K  Y.  527  ,•  Frben  v. 
Lorillard,  19  N.  Y.  299.) 

Charles  A.  Hawley  for  respondent.  The  referee  correctly 
construed  the  contract,  properly  applied  the  evidence  thereto 
and  enforced  it  according  to  its  true  intent  and  meaning. 
(  Trustees  of  Southampton  v.  Jessup,  173  N.  Y.  84 ;  JDady  v. 
O'Rourke,  172  N.  Y.  452 ;  Stmoell  v.  G.  Ins.  Co.,  169  N.  Y. 
375.)    The  exceptions  to  the  rulings  of  the  referee  upon  the 
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reception,  exclusion  and  striking  out  of  evidence  are  none  of 
them  tenable.  (Sweet  v.  Tut h ill,  14  N.  Y.  465 ;  Ray  nor  v. 
Page,  2  Hun,  652 ;  Murray  v.  Deyo,  10  Hun,  6 ;  Van  Ingen 
v.  M.  <&  E.  Pub.  Co.,  14  Misc.  Kep.  331 ;  Knapp  v.  Smith, 
27  N.  Y.  277 ;  Morehouse  v.  Matthews,  2  N.  Y.  516 ;  P.  U. 
Seminary  v.  McDonald,  34  N.  Y.  381 ;  Brink  v.  H.  F.  Ins. 
Co.,  80  N.  Y.  115 ;  LitUejohn  v.  Shaw,  159  N.  Y.  193.) 

O'Brien,  J.  This  action  was  to  recover  damages  for  the 
breach  of  a  written  executory  contract  between  the  parties  for 
the  sale  and  delivery  of  goods.  The  contract  was  an  open  one 
as  to  the  quantity  of  goods  which  the  defendant  was  to  deliver. 
The  defendant  became  bound  to  furnish  the  plaintiff  "  with 
their  entire  radiator  needs  for  the  year  1899"  on  the  terms 
and  at  the  prices  specified,  as  to  which  there  is  no  dispute. 
The  defense  is  that  the 'defendant  filled  all  orders  from  the 
plaintiff  until  forty-eight  thousand  feet  of  radiation  had  been 
delivered,  which  was  as  much  as  the  plaintiff  had  ever 
required  before,  but  that  the  plaintiff  continued  to  send  in 
orders  that  would  bring  the  aggregate  for  the  year  up  to  one 
hundred  thousand  feet,  and  these  orders  in  excess  of  the  amount 
delivered  the  defendant  refused  to  fill.  The  defendant  con- 
strued the  contract  as  calling  for  only  the  usual  amount  of 
goods  and  not  materially  exceeding  the  quantity  delivered  in 
any  one  year  before  under  a  similar  contract.  The  defendant 
claimed  in  its  answer  that  there  was  a  mutual  mistake  in 
framing  the  contract,  since  the  intention  was  to  limit  the 
quantity  of  goods  to  be  delivered  to  an  amount  such  as  had 
been  called  for  in  previous  years  of  similar  dealing  between 
tbe  parties,  and  asked  that  the  contract  be  reformed  in  this 
respect. 

The  proof  given  at  the  trial  was  directed  to  that  issue,  but 
the  facts  were  found  against  the  defendant  and  the  defense 
failed.  The  contention  of  the  learned  counsel  for  the  defend- 
ant now  is  that  such  a  limitation  was  necessarily  imported  into 
the  contract  and  it  should  be  construed  as  containing  it.  We 
think  that  the  contention  cannot  be  sustained.    The  defendant 
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bound  the  plaintiff  to  deal  exclusively  in  goods  to  be  ordered 
from  it  under  the  contract  and  to  enlarge  and  develop  the 
market  for  the  defendant's  wares  so  far  as  possible.  Hence, 
the  parties  left  the  contract  open  and  indefinite  as  to  the 
quantity  of  goods  that  the  plaintiff  might  order  from  time  to 
time.  It  is  quite  probable  that  this  controversy  originated  in 
a  circumstance  which  the  defendant,  at  least,  had  not  antici- 
pated or  provided  for.  After  the  execution  of  the  contract 
there  was  a  large  advance  in  the  market  price  of  iron  and  the 
manufactured  products  of  iron,  and,  consequently,  the  value 
and  selling  price  of  the  goods  covered  by  this  contract 
advanced  in  the  same  or  possibly  in  a  greater  proportion. 
The  needs  of  the  plaintiff  could  be  indefinitely  enlarged  when 
the  market  was  in  such  a  condition  as  to  enable  it  to  undersell 
its  competitors  in  the  same  business  in  consequence  of  a  favor- 
able contract  with  the  manufacturer  of  the  goods.  If  a  party 
contracts  for  goods  upon  a  rising  market  he  is  onjinarjlventi- 
tied  to  such  profits  as  may  accrue  toliimT)y  reason  of  apru- 
clenttn  favorgCTTctrntract.  VVe  cannot  perceive  that  tEere  is 
any  error  of  lawTn" tTiis  judgment,  although  the  plaintiff  has 
recovered  a  considerable  sum  in  damages  for  the  breach.  The 
case  in  its  general  features  is  the  same  as  another  case  which 
was  recently  before  this  court,  where  there  was  a  similar 
recovery  that  was  sustained.  {Fuller  &  Co.  v.  Schrenk,  58 
App.  Div.  222;  affd.,  171  N.  Y.  671.) 

There  is  but  one  exception  in  the  record  that  requires  any 
notice.  The  plaintiff  called  its  manager  and  treasurer  as  a 
witness,  and  proved  by  him  that  he  was  familiar  with  the  busi- 
ness and  the  orders  sent  by  the  plaintiff  to  the  defendant.  He 
was  then  asked  whether  "  those  orders  were  for  goods  which 
were  required  for  the  needs  of  the  plaintiffs  business."  The 
question  was  objected  to  by  the  defendant's  counsel  on  the 
ground,  among  others,  that  it  called  for  the  opinion  of  the 
witness.  The  objection  was  overruled  and  the  defendant's 
counsel  excepted.  There  are  two  answers  to  this  exception  : 
(I)  It  is  by  no  means  clear  that  any  defense  was  interposed 
which  required  the  plaintiff  to  give  such  proof.     The  only 
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defenses  were  a  mutual  mistake  upon  which  a  demand  for  the 
reformation  of  the  contract  was  based,  and  the  claim  that  the 
contract  upon  its  face,  when  properly  construed,  was  limited 
to  orders  that  in  amount  and  aggregate  did  not  exceed  the 
orders  of  the  previous  year.  There  was  no  such  defense  as 
that  the  goods  ordered  were  not  required  for  the  needs  of  the 
plaintiffs  business.  (2)  The  question  did  not  call  for  an 
opinion  but  a  fact.  If  the  plaintiff  could  sell  the  goods  ordered 
at  a  profit  then  it  needed  them,  and  there  was  no  doubt  about 
the  plaintiffs  ability  to  sell  the  goods  at  a  larger  profit.  What 
a  merchant  may  need  in  his  business  is  generally  a  matter  of 
fact,  and  if  he  should  testify  that  he  needed  fifty  barrels  of 
sugar  or  flour,  or  so  many  chests  of  tea,  it  would  not,  I  think, 
violate  the  rule  of  evidence  which  requires  a  witness  to  testify 
to  facts  and  not  opinions.  The  damages  and  all  the  other 
questions  in  the  case  called  for  an  inquiry  as  to  facts.  This 
court  is  concluded  on  all  6uch  questions  by  the  unanimous 
decision  below. 

But  we  do  not  mean  to  assert  that  the  plaintiff  had  the 
right  under  the  contract  to  order  goods  to  any  amount.  Both 
parties  in  such  a  contract  are  bound  to  carry  it  out  in  a  reason- 
able way.  The  obligation  of  good  faith  and  fair  dealing 
towards  each  other  is  implied  in  every  contract  of  this 
character.  The  plaintiff  could  not  use  the  contract  for  the 
purpose  of  speculation  in  a  rising  market  since  that  would  be 
a  plain  abuse  of  the  rights  conferred  and  something  like  a 
fraud  upon  the  seller.  The  plaintiff's  claim  for  damages  in 
this  case  might  have  been  affected  by  the  condition  and 
customs  of  the  trade,  and  any  breach  of  good  faith  on  its  part 
could  be  taken  into  account.  In  such  a  case  it  would  be 
competent  for  the  defendant  to  plead  and  prove  facts  to  show 
that  the  orders  were  in  excess  of  the  plaintiffs  reasonable 
needs  and  were  not  justified  by  the  conditions  of  the  business 
or  the  customs  of  the  trade.  In  other  words,  that  the  plain- 
tiff was  not  acting  reasonably  or  in  good  faith,  but  using  the 
contract  for  a  purpose  not  within  the  contemplation  of  the 
parties ;  that  is  to  say,  for  speculative  as  distinguished  from 
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regular  and  ordinary  business  purposes.  But  no  defense  of 
this  kind  was  either  pleaded  or  proved  in  this  case,  and  so  the 
judgment  must  be  affirmed,  with  costs. 

Parker,  Ch.  J.,  Bartlett,  Haight,  Vann,  Cullen  and 
Werner,  JJ.,  concur. 

Judgment  affirmed. 


Addison  L.  IJpHAk,  Appellant,  v.  The  State  of  New  York, 

Respondent. 

County  Treasurers — Fees  op,  por  Receiving  and  Paying  over 
State  Tax  and  School  Moneys— Construction  op  County  Law  and 
Statutes  Relating  Thereto.  The  provision  of  the  County  Law  relat- 
ing to  the  fees  of  county  treasurers  for  receiving  and  paying  over  the  state 
tax  and  school  moneys  (L.  1892,  ch.  686,  §  143,  subd.  5)  does  not  purport 
or  attempt  to  fix  the  compensation  of  such  treasurers,  but  continues  the 
compensation  to  which  they  may  be  entitled  under  existing  laws,  but 
not  in  any  county  to  exceed  the  sum  of  $2,000;  it  does  not  operate  to 
amend  or  change  the  limitation  previously  fixed  by  the  statute  (L.  1871, 
ch.  110,  %  1)  providing  that  "The  several  county  treasurers  of  this  state 
*  *  *  shall  be  entitled  to  retain  a  commission  of  one  per  centum  on 
every  dollar  belonging  to  the  state  which  they  shall  receive  and  pay  over, 
to  wit,  one-half  of  one  per  centum  for  receiving  and  one-half  of  one  per 
centum  for  disbursing,  but  in  no  case  to  exceed  the  sum  of  five  hundred 
dollars"  except  in  the  counties  of  Kings,  Albany,  Otsego,  Onondaga, 
Erie  and  Westchester,  in  which  the  fees  are  not  restricted  to  $500,  and 
in  New  York  county,  for  which  special  provisions  were  made  by  section 
2  of  chapter  738  of  the  Laws  of  1872;  therefore,  the  treasurer  of  a  county 
not  excepted  from  the  provisions  of  that  statute  is  not  entitled  to  more 
than  $500  for  his  fees  for  receiving  and  paying  over  state  tax  and  school 
moneys. 

Upham  v.  State  of  New  York,  62  App.  Div.  681,  affirmed. 

(Argued  March  20,  1908;  decided  April  7,  1903.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
October  23,  1901,  affirming  a  judgment  in  favor  of  defendant 
entered  upon  a  decision  of  the  Court  of  Claims. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

John  Lansing  for  appellant.  As  the  provision  in  chap, 
ter  110  of  the  Laws  of  1871,  limiting  the  compensation  to 
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$500,  is  inconsistent  with  the  provision  in  the  County  Law 
of  1892,  limiting  the  compensation  to  $2,000,  such  limitation 
of  compensation  was  abrogated  by  the  provisions  of  the 
Comity  Law,  especially  as  the  County  Law  was  a  general 
law  for  the  whole  state,  and  intended  to  establish  a  uniform 
mle  for  the  compensation  of  county  treasurers  throughout 
the  whole  state,  except  New  York  county.  {Davies  v.  Fair- 
bum,  3  How.  [IT.  S.]  636 ;  Mongoon  v.  People,  55  N.  Y. 
613 ;  Matter  of  Curser,  89  N.  Y.  401 ;  Hank  in  v.  Mayor, 
etc.,  64  N.  Y.  19  ;  Ackerman  v.  Supervisors  of  Niagara,  55 
N.  Y.  S.  R.  277;  Reinhard  v.  Fritzsche,  69  Hun,  565; 
Woods  v.  Supervisors,  136  N.  Y.  403 ;  People  v.  Bd.  Suprs., 
73  N.  Y.  173  ;  Bowen  v.  Lease,  5  Hill,  221 ;  City  of  Buffalo 
v.  Neal,  86  Hun,  76.)  The  construction  of  the  statute 
claimed  for  the  state,  that  the  limit  of  $2,000  applies  only  to 
the  county  treasurers  of  the  counties  excepted  by  the  law  of 
1871,  cannot  be  sustained  under  the  well-recognized  rule  that 
a  special  statute  providing  for  a  particular  case  as  applicable 
to  a  particular  locality  is  not  repealed  by  a  statute  general  in 
its  terms  and  application  unless  the  intention  of  the  legislature 
to  repeal  or  alter  the  special  law  is  manifest  although  the 
terms  of  the  general  act  would,  if  strictly  construed,  but  for 
the  special  law,  include  the  case  or  cases  provided  for  by  it. 
(Casterton  v.  Toum  of  Vienna,  163  N.  Y.  368 ;  Parker  v. 
K,  C.  cfe  N.  P.  R.  Co.,  165  N".  Y.  274 ;  B.  C.  Assn.  v.  City 
of  Buffalo,  118  N.  Y.  61 ;  People  v.  N.  Y.  C.  Protectory, 
101  N.  Y.  195  ;  City  of  Buffalo  v.  Neal,  86  Hun,  76 ; 
Matter  of  R.  W.  Comrs.,  66  N.  Y.  415.)  The  appellant  was 
entitled  to  receive  from  the  state  for  his  fees  for  receiving 
and  disbursing  the  school  money  in  his  county  one  per  centum 
on  the  amount  of  such  receipts  and  payments.  {Seymour  v. 
Mintum,  17  Johns.  169  ;  Keiler  v.  Salisbury,  33  N.  Y.  648.) 

John  Cunneen  and  S.  S.  Taylor  for  respondent.     Chapter 

146,  Laws  of  1899,  did  not  create  or  imply  any  liability  on 

the  part  of  the  state  for  this  claim.     (Code  Civ.  Pro.  §  264 ; 

L.  1899,  ch.  146,  §  2 ;  CoU  v.  State,  102  N.  Y.  52  ;  O'llara 
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v.  State,  112  N.  Y.  152.)  The  fees  of  the  claimant  as  county 
treasurer  of  Jefferson  county  in  the  years  1893,  1894,  1895 
and  1896  for  receiving  and  disbursing  state  moneys,  including 
school  funds,  could  not  exceed  $500  in  each  year.  {People  v. 
Bd.  Suprs.,  73  N.  Y.  176 ;  L.  1871,  ch.  110 ;  L.  1892,  ch. 
686,  §  141  ;  L.  1895,  ch.  558,  §  141.) 

Haight,  J.  The  claimant,  Addison  L.  Upham,  was  the 
county  treasurer  of  Jefferson  county  during  the  years  1893, 
1894,  1895  and  1896.  During  each  of  those  years  he  was 
allowed  and  paid  by  the  comptroller  of  the  state  five  hundred 
dollars  for  his  fees  for  receiving  and  paying  over  the  state 
tax  and  school  moneys.  He  now  claims  the  right  to  recover 
an  additional  sum  as  fees,  amounting  to  the  sum  of  two 
thousand  seven  hundred  thirty-seven  dollars  and  ninety-nine 
cents. 

The  right  of  the  complainant  to  recover  depends  upon  the 
construction  that  should  be  given  to  the  Laws  of  1892,  chap- 
ter 686,  section  143,  subdivision  5,  known  as  the  County 
Law.  In  order  to  enable  us  to  correctly  understand  the  pro- 
visions of  this  act  it  becomes  important  to  examine  the  prior 
legislation  upon  the  subject.  The  fees  of  county  treasurers 
for  receiving  and  paying  over  the  public  moneys  were  fixed  at 
one  per  cent.  (Laws  of  1823,  ch.  262.)  Subsequently,  the 
amount  of  the  fees  of  treasurers  so  accruing  were  limited  to 
the  sum  of  five  hundred  dollars  in  each  year,  except  in  the 
counties  of  New  York  and  Kings.  (Laws  of  1846,  ch.  189.) 
Then  followed  the  Laws  -of  1871,  chapter  110,  section  one, 
which  is  as  follows :  "  The  several  county  treasurers  of  this 
state  *  *  *  shall  be  entitled  to  retain  a  commission  of 
one  per  centum  on  every  dollar  belonging  to  the  state  which 
they  shall  receive  and  pay  over,  to  wit :  One-half  of  one  per- 
centum  for  receiving,  and  one-half  of  one  percentum  for  dis- 
bursing, but  in  no  case  to  exceed  the  sum  of  five  hundred  dol- 
lars. This  act  shall  not  apply  to  the  counties  of  New  York, 
Kings,  Albany,  Otsego,  Onondaga,  Erie  and  Westchester." 
In  the  following  year  special  provisions  were  made  for  New 


1903.]  XTpham  v.  State  of  New  York.  339 


N.  Y.  Rep]  Opinion  of  the  Court,  per  Haight,  J. 

York  county,  under  which  the  chamberlain  was  paid  the  sum 
of  five  thousand  dollars.  (Laws  of  1872,  eh.  733,  §  2,  p.  1776.) 
There  were  other  local  acts  pertaining  to  the  salaries  of  county 
treasurers,  but  none  which  become  material  upon  the  question 
Tinder  consideration  until  the  adoption  of  the  County  Law  to 
which  we  have  referred.  By  the  provisions  of  that  section 
the  county  treasurer  in  each  county  is  required  to  pay  over  to 
the  state  treasurer  one-half  of  the  state  tax  raised  before  the 
fifteenth  day  of  April  in  each  year,  and  the  other  half  before 
the  fifteenth  day  of  May, "  retaining  the  compensation  to  which 
he  may  be  entitled,  which  shall  not  in  any  case  exceed  the 
sum  of  two  thousand  dollars."  The  contention  is  that  this 
provision  of  the  statute,  in  effect,  amends  the  statute  of  1871 
by  enlarging  the  limitation  of  five  hundred  dollars  to  two 
thousand  dollars. 

The  County  Law  is  a  general  statute  applying  to  all  of  the 
counties  in  the  state,  except  the  county  of  New  York.  The 
limitations,  therefore,  established  by  the  provisions  of  the  act 
as  to  the  compensation  of  the  connty  treasurer  would  not 
apply  to  the  officer  in  that  county  discharging  the  duty  of 
receiving  and  paying  over  the  funds  of  the  state.  The  pro- 
visions of  the  County  Law  do  not  fix  the  fees  of  the  county 
treasurer.  The  compensation  allowed  him  is  that  "  to  which 
he  may  be  entitled,"  that  is,  that  which  he  was  allowed  under 
existing  laws,  but  the  amount  of  such  compensation  was  not 
"in  any  case,"  that  is,  it  was  not  in  any  county,  to  exceed  the 
sum  of  two  thousand  dollars.  The  statute  of  1871,  as  we 
have  seen,  contained  express  provisions  fixing  the  fees  of 
county  treasurers  in  all  of  the  counties  of  the  state,  with  the 
exception  of  those  specifically  excepted  from  the  provisions  of 
the  act,  and  in  those  counties,  as  we  have  seen,  under  the 
prior  existing  statutes  the  treasurer  was  entitled  to  receive  one 
per  cent  for  receiving  and  paying  over  the  public  moneys. 
The  effect,  therefore,  of  specifically  reserving  certain  counties 
from  the  provisions  of  the  act  of  1871  was  to  leave  the  amount 
of  the  fees  of  treasurers  of  those  counties  unrestricted  by  the 
five-hundred  dollar  clause ;  and,  consequently,  in  those  conn- 
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ties  where  the  percentages  upon  the  amounts  paid  over 
exceeded  five  hundred  dollars  the  treasurers  were  allowed  the 
excess,  so  that  in  some  of  the  excepted  counties,  as  for 
instance,  Albany,  Erie,  Kings  and  Westchester,  the  fees  in 
some  years  ran  up  to  the  sum  of  two  thousand  dollars.  It 
was  under  this  existing  condition  of  the  statutes  that  the 
County  Law  was  adopted.  As  we  have  seen,  it  does  not  pur- 
port or  attempt  to  fix  the  fees  or  compensation  of  the  treas- 
urers, but  it  does  continue  the  compensation  of  the  county 
treasurers  to  which  they  may  be  entitled  under  existing  laws, 
but  not  in  any  county  to  exceed  the  sum  of  two  thousand 
dollars.  We  do  not  understand  that  this  provision  operates  to 
amend  or  change  the  five-hundred  dollar  limitation  provided 
for  by  the  lfrws  of  1871 ;  but  that,  as  to  the  counties  excepted 
from  the  provisions  of  that  act,  except  the  county  of  New 
York,  the  limitation  of  two  thousand  dollars  applies  and  the 
fees  of  the  treasurers  of  those  counties  in  no  case  are  permitted 
to  exceed  that  sum. 

Other  statutes  were  adopted  in  1896,  but  inasmuch  as  they 
do  not  affect  the  plaintiffs  claim,  they  need  not  now  be 
considered.  t 

The  judgment  should  be  affirmed,  with  costs. 

Parker,  Ch.  J.,  Bartlett,  Vann,  Cullent  and  Werner, 
JJ.,  concur  ;  O'Brien,  J.,  not  voting. 

Judgment  affirmed. 


Cora  L.  Lewis,  Appellant,  v.  Celia  M.  Howe  et  al.,  Defend- 
ants, and  Harry  M.  Porter  et  al.,  Respondents. 

Re  ax  Property  —  Adverse  Claim  —  Possession.  The  right  of  a 
party  in  possession  of  land  to  maintain  an  action  against  a  party  out  of 
possession,  for  the  purpose  of  trying  title,  did  not  exist  at  common  law, 
but  is  conferred  by  sections  1638  and  1689  of  the  Code  of  Civil  Procedure, 
which  require  the  plaintiff  or  his  grantor  to  have  been  in  possession  of 
the  property  for  one  year  before  the  institution  of  the  suit,  and  where 
this  fact  is  not  shown  the  action  cannot  be  mainiained. 

Lewis  v.  Howe,  64  App.  Div,  572,  affirmed. 

(Argued  March  33,  1903;  decided  April  7, 1908.) 
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Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
November  7,  1901,  reversing  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term 
and  dismissing  the  complaint. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Giles  S.  Piper  for  appellant.  The  quitclaim  deed  from 
Chesbro  and  Hull,  and  Charles  G.  Case,  2d,  and  wife  is  void 
and  conveyed  no  title  back  to  Charles  G.  Case,  1st.  (Belmont 
v.  O'Brien,  12  N.  Y.  404 ;  Marvin  v.  Clark,  46  N.  Y.  571 ; 
Matter  of  Pay  ton,  111  X.  Y.  480;  Townsend  v.  Fromer, 
125  N.  Y.  446 ;  Bigelow  on  Estoppel,  285.)  Mary  Juliet 
Porter  did  not  take  a  vested  remainder  in  the  premises  upon 
the  death  of  Charles  G.  Case,  1st,  under  his  will.  (Lougheed 
v.  D.  B.  Church,  129  K  Y.  211 ;  Plymouth  Society  v.  Hep- 
burn,  57  Hun.  161 ;  Nelson  v.  Russell,  61  Hun,  528.)  But 
assuming  that  the  title  to  the  premises  vested  in  Mary  Juliet 
Porter  upon  the  death  of  the  testator,  it  was  subject  to  be 
divested  by  her  death  before  the  death  of  Mary  Ann  Case, 
the  life  tenant.  {Campbell  v.  Stokes.  142  N.  Y.  23 ;  Camp  v. 
Cronkright,  59  Hun,  488 ;  Flanagan  v.  Staples,  28  App.  Div. 
319.) 

Ora  B.  Gould  for  respondents.  The  deed  from  Case  to 
Chesbro  and  Hull  conveyed  no  title.  (Seidelback  v.  Knaggs, 
44  App.  Div.  169  ;  167  N.  Y.  585;  Chamberlain  v.  Taylor, 
105  N.  Y.  185.)  The  quitclaim  deed  from  Chesbro  and  Hull 
and  from  Charles  G.  Case,  2d,  and  wife  to  Charles  G.  Case, 
1st,  released  and  quitclaimed  all  interest  of  the  trustees  and 
the  cestuis  que  trust  under  the  trust  deed  or  power  and  estops 
the  cestuis  que  trust  from  claiming  under  the  trust  deed  or 
power.  (Perry  on  Trusts  [5th  ed.],  104 ;  Butterfield  v.  Cow- 
ing, 112  N.  Y.  486 ;  Woodbridge  v.  Bockes,  59  App.  Div. 
518;  Clark  v.  Crego,  47  Barb.  614.)  By  the  will,  Mary 
Juliet  Porter  took  a  vested  remainder  in  the  real  property  in 
question,  subject  to  be  divested  only  by  a  sale  made  pursuant 
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to  the  power  and  for  the  purpose  mentioned  in  the  1st  clause 
of  the  will,  and  upon  her  death  that  remainder  descended  to 
her  heirs  at  law.  (Matter  of  Brown,  154  N.  Y.  313 ;  Hersee 
v.  Simpson,  154  N.  Y.  496;  Corse  v.  Chapman,  153  N.  Y. 
466 ;  Campbell  v.  Stokes,  142  N.  Y.  23 ;  Allen  v.  Allen,  149 
K  Y.  280 ;  Haug  v.  Schumacher,  166  N.  Y.  506 ;  Nelson  v. 
Russell,  135  N.  Y.  137 ;  Cwnfield  v.  Fallow,  43  App.  Div. 
561 ;  Stewart  v.  Ilarrimann,  22  Am.  Rep.  408.)  This  action 
cannot  legally  be  maintained.  (Mullen  v.  Mullen,  139  X. 
Y.  218;  Moores  v.  Towns/tend,  102  N.  Y.  387;  Matter  of 
JT.  Y.  A  L.  F.  R.  R.  Co.,  110  N.  Y.  379  ;  Bailey  v.  Briggs, 
56  N.  Y.  407 ;  Ilotchkiss  v.  Elting,  36  Barb.  49 ;  Morris  v. 
McClary,  43  Minn.  346;  Bausman  v.  Fane,  45  Minn.  412; 
Churchill  v.  Onderdonk,  59  N.  Y.  136 ;  Austin  v.  6W2- 
W<?A,  49  Jf.  Y.  266.)  The  appellant  cannot  repudiate  the 
character  of  her  title.  She  is  bound  by  the  recitals  in  the 
deed  to  her.  (Long  v.  Wilki?ison,  57  Ala.  259 ;  (f.  T.  M. 
Co.  v.  Gill,  111  111.  541;  Winn  v.  White,  28  Ky.  521; 
Hedges  v.  Wood,  54  Ky.  68;  Kef  so  v.  Stigar,  24  Ala.  18; 
Cox  v.  James,  59  Barb.  144 ;  45  N.  Y.  557 ;  i?/t«r  v.  SmitJi, 
1  Ala.  273.) 

O'Brien,  J.  The  learned  trial  judge  decided  this  case  in 
favor  of  the  plaintiff,  but  the  court  below  on  appeal  reversed 
his  judgment  and  dismissed  the  complaint,  on  the  ground,  as 
stated  in  the  body  of  the  judgment,  that  it  being  an  action 
"  to  compel  the  determination  of  claims  to  real  property  by  a 
plaintiff  in  actual  physical  possession,  it  appeared  that  she  had 
no  interest  in  the  lands  such  as  is  necessary  to  entitle  her  to 
maintain  the  action."  The  grounds  thus  stated  are  very 
comprehensive  in  their  scope  and  embrace  every  possible 
question  in  the  case.  I  think  the  conclusions  of  the  learned 
court  below  were  clearly  right  and  it  would  be  a  very  simple 
matter  to  state  the  reasons,  except  for  the  numerous  inconsist- 
ent and  conflicting  theories  upon  which  the  plaintiffs  claim 
rests  and  which  appear  in  the  complaint,  the  findings  and  the 
argument. 
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After  carefully  reading  and  considering  them  all  it  is  quite 
impossible  to  state  just  what  the  plaintiff's  claim  is,  except 
that  it  is  reasonably  clear  that  on  some  grounds  she  claims  to 
own  the  property  in  question.  She  claims  to  own  it  under 
various  titles,  each  inconsistent  with  the  other.  She  claims 
under  a  trust  deed  executed  in  1853.  She  claims  under  the 
will  of  the  same  person  who  executed  that  deed.  She  claims 
as  grantee  of  the  sole  heir  at  law  of  the  same  person  who 
made  the  deed  and  the  will,  on  the  theory  that  he  died  intes- 
tate. If  the  trust  deed  of  1853  remains  in  force,  then  the 
subsequent  will  was  inoperative  as  to  this  property.  If  the 
will  was  operative  then  the  trust  deed  must  have  been  can- 
celed. If  inheritance,  as  in  case  of  intestacy,  was  possible, 
then  both  the  trust  deed  and  the  will  are,  for  some  reason, 
inoperative.  The  complaint,  the  findings  and  the  argument 
all  point  to  some  or  all  of  these  theories  without  distinctly 
resting  the  case  upon  any  of  them,  and  so  it  will  be  necessary 
to  discuss  them  all  in  order  to  show  just  where  the  case  is  and 
what  the  rights  of  the  parties  are. 

At  the  very  threshold  of  the  controversy  is  the  objection 
that,  upon  the  complaint,  the  findings  and  the  conceded  facts 
the  plaintiff  cannot  maintain  the  action  whatever  the  merits  of 
her  case  may  be.  At  common  law  a  party  in  possession  of 
land  could  not  maintain  an  action  against  a  party  out  of  posses- 
sion for  the  purpose  of  trying  title,  but  by  statute  such  an 
action  may  be  brought  under  certain  conditions  and  limita- 
tions. It  is  a  statutory  action  and  the  plaintiff  must,  by 
pleading  and  proof,  bring  the  action  within  the  terms  and  con- 
ditions of  the  statute.  (Churchill  v.  Onderdonk,  59  N.  Y. 
136 ;  Austin  v.  Goodrich,  49  N.  Y.  266  ;  Bailey  v.  Briggs, 
56  N.  Y.  407  ;  Hotchkiss  v.  Elting,  36  Barb.  49.)  The  con- 
ditions upon  which  the  plaintiff  could  maintain  this  action  are 
prescribed  by  sections  1638  and  1639  of  the  Code  of  Civil  Pro- 
cedure. The  plaintiff  or  her  grantor  must  have  been  in  posses- 
sion of  the  lands  for  at  least  one  year,  and  the  learned  counsel 
for  the  plaiutiff  says  in  his  brief  that  "  It  is  conceded  that  the 
plaintiff  and  her  grantor  have  not  been  in  actual  possession  of 
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the  property  for  one  year  when  the  action  was  commenced," 
and  such  is  the  fact  as  appears  from  the  complaint,  the  findings 
and  proofs,  but  he  claims  that  the  action  may  be  maintained 
under  the  general  equity  powers  of  the  court  to  remove  a 
cloud  upon  title.  No  such  cause  of  action  is  stated  in  the 
complaint,  and  if  it  was  the  case  could  not  succeed,  since  every- 
thing affecting  the  title  was  matter  of  record.  No  evidence 
extrinsic  of  the  record  was  needed.  {Mellen  v.  MeU-en^  139 
N.  Y.  218 ;  Moores  v.  Townahend,  102  N.  Y.  387.)  The  pur- 
pose of  the  limitation  of  one  year  in  possession  was  to  pre- 
vent suits  under  the  statute  by  transient  occupants  who  might 
go  into  possession  for  the  very  purpose  of  bringing  such  an 
action,  and  that  is  what  actually  happened  in  this  case,  as 
appears  from  the  record.  This  ground  alone  is  sufficient  to 
sustain  the  judgment  of  reversal.  But  under  the  statute  the 
complaint  must  set  forth  facts  showing  that  the  property,  at 
the  time  of  the  commencement  of  the  action  and  for  one  year 
next  preceding,  has  been  in  the  possession  of  the  plaintiff  or 
those  from  whom  he  derived  his  title,  and  that  the  defendant 
unjustly  claims  an  interest  in  the  estate  of  the  character 
specified  in  the  section.  Every  question  bearing  upon  the 
right  of  the  plaintiff  to  bring  the  action  under  the  statute 
was  distinctly  raised  at  the  trial.  The  judgment,  on  appeal 
below,  is  to  the  effect  that  none  of  these  facts  appear  from 
the  complaint,  the  findings  or  the  proofs,  and,  hence,  the 
reversal.  This  conclusion  of  the  learned  court  below  was,  I 
think,  clearly  correct.  The  condition  of  the  title  is  clearly 
disclosed  by  the  record,  and  there  is  no  dispute  about  the  facts. 
It  is  admitted  that  the  plaintiff  never  had  any  title  or  color 
of  right  to  the  property  until  the  fourth  day  of  March,  1899. 
On  that  day  Charles  G.  Case,  second,  and  his  wife  executed  and 
delivered  to  the  plaintiff  a  deed  describing  the  property.  The 
grantor  in  this  deed  stated  in  the  body  of  the  instrument  that 
the  lands  "  were  derived  by  him  from  his  grandfather,  Charles 
G.  Case,  as  heir  at  law  and  legatee."  The  contradictory  theories 
that  pervade  and  confuse  this  case  and  run  through  the  com- 
plaint, findings  and  the  whole  argument,  may  be  said  to  have 
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originated  in  this  deed  and  are  based  upon  it.  Of  course,  if 
the  grantor  took  this  land  as  legatee  or  devisee  of  his  grand- 
father he  must  have  taken  under  his  will.  If  he  took  it  as 
heir  at  law  he  must  have  taken  it  without  a  will  or  in  hostility 
to  it.  The  learned  court  below  decided  that  he  did  not  take 
it  at  all  and,  as  I  think,  correctly.  The  grandfather  died  on 
the  9th  day  of  December,  1875,  leaving  a  will  which  was 
admitted  to  probate.  If  he  then  owned  the  property  in  ques- 
tion it  is  very  clear  that  he  disposed  of  it.  By  the  first  clause 
of  his  will  he  devised  this  property  to  his  widow  for  life  with 
power  to  the  executors  to  sell  it  if  necessary  for  her  comfort- 
able support.  The  remainder,  after  the  termination  of  the 
life  estate  of  the  widow,  he  disposed  of  by  the  second  clause, 
which  reads  as  follows :  "  Second.  In  case  my  executrix  and 
executors  do  not  find  it  necessary  to  meet  the  provisions  of 
the  first  clause  of  this  will,  to  dispose  of  the  property  herein- 
after mentioned  during  the  lifetime  of  my  said  wife  I  do  will 
and  direct  in  regard  thereto  as  follows,  Item :  I  give  and 
bequeath  unto  my  adopted  daughter  the  home  where  I  now 
reside,  including  house,  barn  and  grounds,  with  the  fixtures 
and  appurtenances  thereunto  belonging,  the  same  to  vest  in 
her  in  fee  upon  the  decease  of  my  said  wife  to  have  and  to 
hold  forever.',  Mary  Juliet  Porter  was  the  adopted  daughter 
named  in  this  clause  as  the  devisee  of  the  remainder.  She 
died  intestate  on  the  24th  of  June,  1892,  and  the  defendants 
are  her  heirs  at  law.  The  widow,  who  was  the  life  tenant, 
survived  the  adopted  daughter  several  years  and  died  on  the 
27th  of  January,  1899.  There  is  no  claim  that  the  plaintiff 
or  her  grantor  took  anything  under  the  terms  of  this  will, 
although  the  learned  trial  court  held  that  it  was  the  intention 
of  the  testator  that  the  grandchild  and  sole  heir  at  law  should 
take  the  remainder  in  preference  to  the  adopted  daughter. 
Just  how  that  conclusion  was  reached  it  is  impossible  to  ascer- 
tain and  the  learned  counsel  for  the  plaintiff  does  not  attempt 
to  support  it  and  manifestly  cannot.  The  second  clause  of  the 
will  is  attacked  only  for  two  purposes :  (1)  To  destroy  the  title 
of  the  defendants  as  the  heirs  of  the  adopted  daughter  to  the 
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property  since  their  title  rests  solely  upon  the  will.  (2)  To 
nullify  the  clause  disposing  of  the  remainder  in  order  to 
produce  a  case  of  intestacy  to  the  end  that  the  grandson,  the 
plaintiffs  grantor,  would  inherit  without  the  will  or  in  hostil- 
ity to  it.  This  theory  assumes  that  the  testator  owned  the 
property  at  the  time  of  his  death,  which  is  a  plain  contradic- 
tion of  another  theory  which  asserts  that  he  did  not  own  it 
and  which  will  be  discussed  hereafter. 

The  question  now  is  whether  the  remainder  vested  in  the 
adopted  daughter  at  the  death  of  the  testator  or  was  the  devise 
to  her  defeated  by  her  death  before  the  life  tenant  ?  Except 
for  the  argument  of  the  learned  counsel  for  the  plaintiff  I 
should  suppose  that  such  a  question  was  not  fairly  debatable 
at  this  day,  but  he  insists  that  it  was  defeated,  and  as  to  the 
remainder  the  testator  died  intestate.  The  clause  contains  a 
clear  devise  of  a  vested  remainder  in  words  denoting  a  pres- 
ent gift,  since  he  says  "  /  give"  The  words  "  to  vest  in  her 
in  fee  upon  the  decease  of  my  said  wife  "  denote  the  time  of 
possession  and  enjoyment.  This  clause  of  the  will  may  be 
paraphrased  as  follows,  in  brief  terms,  and  the  meaning  and 
legal  effect  will  be  clear:  "Subject  to  the  power  of  sale 
contained  in  the  first  clause,  I  give  to  my  adopted  daughter 
the  home  where  I  now  reside,  to  have  and  to  hold  forever, 
possession  and  enjoyment  to  vest  upon  the  decease  of  my  said 
wife."  The  adopted  daughter  had  a  vested  remainder  under 
the  will,  which,  upon  her  death,  passed  to  the  defendants,  her 
heirs,  subject  to  the  life  estate  of  the  widow.  This  conclu- 
sion cannot  be  avoided  without  violating  the  plainest  and  most 
important  rules  of  construction.  It  is  elementary  law  that 
the  courts  should  adopt  that  construction,  whenever  possible, 
which  will  avoid  intestacy  and  which  is  most  favorable  to  the 
vesting  of  the  estate  devised,  and  which  will  avoid  the  disin- 
heritance of  the  remainderman  who  happens  to  die  before  the 
termination  of  the  life  estate.  These  rules  are  so  familiar  and 
so  well  settled  that  it  is  quite  superfluous  to  cite  authorities  to 
support  them.  {Matter  of  Russell,  168  N.  Y.  175;  Connelly 
v.  O'Brien,  166  N.  Y.  406;  Matter  of  Broion,  154  X.  Y. 
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313 ;  Ilersee  v.  Simpson,  Id.  496 ;  Corse  v.  Chapman,  153 
N.  Y.  466 ;  Campbell  v.  Stokes,  142  N.  Y.  23 ;  Hang  v. 
Schumacher,  166  N.  Y.  506 ;  JVdww  v.  Russell,  135  N.  Y. 
137 ;  Moore  v.  Lyons,  25  Wend.  119.)  In  the  terse  language 
of  Chancellor  Kent  :  "  It  is  not  the  uncertainty  of  enjoyment 
in  the  future,  but  the  uncertainty  of  the  right  to  that  enjoy- 
ment that  makes  the  difference  between  the  vested  and  the 
contingent  interest."  (2  Kent's  Com.  206.)  To  hold  that 
the  testator  intended  by  this  clause  of  his  will  that  no  estate 
should  vest  in  the  adopted  daughter  except  in  the  event  that 
she  survived  the  widow,  and  in  case  she  did  not  that  he 
intended  to  die  intestate  as  to  this  property,  would  be  push- 
ing construction  to  the  verge  of  absurdity.  It  would  be  a 
new  principle  in  the  construction  of  wills  to  hold  that  a  man 
who  had  deliberately  created  a  life  estate  in  lands  for  the 
benefit  of  his  widow  and  had  limited  upon  that  a  remainder 
to  his  adopted  daughter,  all  expressed  in  clear  and  appro- 
priate words,  nevertheless  entertained  the  secret  intention 
of  dying  intestate  merely  because  he  added  to  the  devise 
of  the  remainder  the  words  "  to  vest  on  the  death  of  my 
wife,"  which  expressed  nothing  more  than  what  the  law  would 
do  in  case  he  had  not  used  these  words  at  all,  since  only  upon 
the  happening  of  that  event  does  any  such  remainder  ever  vest 
in  possession  and  enjoyment.  If  he  intended  that  the  remain- 
der was  in  any  event  to  go  to  any  one  else  it  was  a  very  easy 
matter  to  say  so.  In  this  will  the  life  estate  was  for  the  bene- 
fit of  the  daughter  as  well  as  the  widow,  since,  the  latter  was 
required  to  keep  the  daughter  with  her  if  she  so  desired,  and 
provided  for  the  maintenance  of  both  out  of  the  principal  of 
the  estate  if  necessary.  To  say  that  after  these  provisions  he 
intended  that  the  daughter  should  not  take  the  remainder 
unless  she  survived  the  widow  would  seem  to  be  a  reductio  ad 
absurdvm,  since  it  would  impute  to  the  testator  the  intention 
to  die  intestate  in  order  to  vest  the  fee  in  his  heirs  at  law 
when  he  could  very  easily  accomplish  that  purpose,  if  he  so 
desired,  by  a  single  sentence  in  the  will.  The  testator  tells  us 
that  he  intends  to  give  the  remainder  to  his  daughter  "for- 
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ever^  That  is  the  last  word  that  lie  used  in  framing  the 
devise,  and  it  would  be  quite  inconceivable  to  suppose  that  lie 
did  not  succeed  in  giving  it  to  her  at  all,  but  did  succeed  in 
giving  it  to  some  one  else  in  pursuance  of  a  secret  design  to 
die  intestate  unless  the  daughter  survived  the  widow.  It  is 
very  plain  that  the  testator  intended  that  the  remainder  should 
vest  in  his  adopted  daughter  in  such  a  way  and  at  such  time 
as  to  enable  her  "  to  have  and  to  hold  forever."  These  words 
are  utterly  inconsistent  with  the  idea  suggested  that  he 
intended,  upon  the  contingency  of  her  death  before  the  widow, 
that  she  was  not  to  have  or  to  hold  at  all,  or  that  upon  such 
contingency  the  remainder  was  to  be  left  undisposed  of  by 
the  will,  and  as  to  this  important  part  of  his  property  he 
intended  to  die  intestate.  When  did  he  intend  that  the  long 
period  of  time  indicated  by  the  word  "forever"  was  to  com- 
mence? Was  it  to  commence  at  his  death  or  was  it  never  to 
commence  in  case  the  daughter  died  before  the  widow?  Can 
it  be  possible  by  any  fair  process  of  reasoning  to  say  that  a 
person  using  such  plain  terms  in  his  will  with  reference  to  a 
remainder  contemplated  intestacy  with  reference  to  that 
remainder?  The  contention  that  wre  should  hold  that  the 
adopted  daughter  dying  before  the  life  tenant  took  nothing, 
in  order  to  produce  a  case  of  intestacy,  may,  therefore,  be 
safely  disregarded. 

We  now  come  to  another  theory  of  the  case,  and  the  one 
upon  which  the  plaintiff  succeeded  at  the  trial.  It  is  contra- 
dictory of  the  theory  of  intestacy,  of  any  right  under  the  will, 
and,  indeed,  of  every  other  right  to  the  property.  On  the 
29th  of  October,  1853,  Charles  G.  Case,  the  grandfather  of 
the  plaintiff's  grantor,  being  then  the  conceded  owner  in  fee 
of  the  property  in  question,  conveyed  it  in  trust  to  two  trustees 
for  the  uses  and  purposes  specified  in  the  deed,  namely,  for  the 
benefit  of  his  son,  the  father  of  the  plaintiff's  grantor,  and  for 
the  benefit  of  any  grandchild  living  at  the  death  of  the  donor. 
No  rights  were,  by  the  terms  of  this  deed,  to  pass  to  any  one 
until  the  death  of  the  donor  and  his  wife,  and  they  were,  in 
the  meantime,  to  have  the  full  possession  of  the  property,  with 
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all  the  rents  and  profits,  during  the  life  of  the  longest  liver, 
and  until  then  neither  donee  nor  any  one  claiming  under  him 
was  to  take  any  interest  under  the  conveyance.  The  son  of 
the  donor,  who  was  the  beneficiary  under  this  deed,  died  intes- 
tate prior  to  the  year  1874,  and  whatever  interest  was  con- 
veyed under  this  trust  deed,  as  it  is  called,  passed  to  his  son 
and  only  heir  at  law,  the  plaintiff's  grantor.  It  is  admitted 
on  all  sides  that  no  title  passed  under  this  deed  either  to  the 
trustees  or  any  one  else,  and  that  the  deed  created  at  most 
only  a  power  in  trust  in  favor  of  the  donee  and  his  heirs.  If 
nothing  else  happened  it  is  quite  possible  that  the  plaintiffs 
grantor,  as  sole  heir  of  the  donee  of  the  power,  would  take 
some  equitable  interest  in  the  lands,  but  on  the  second  day  of 
May,  1874,  the  plaintiff's  grantor,  the  only  person  then  inter- 
ested in  the  execution  of  the  power,  with  his  wife  and  the  two 
trustees,  reconveyed  the  property  to  his  grandfather,  the  donor 
of  the  power.  The  title  and  every  interest  in  the  lands  became 
thus  reinvested  in  the  original  owner,  who  subsequently  devised 
it  by  the  will  already  referred  to.  The  learned  trial  judge 
decided  that  this  deed  was  null  and  void,  and  consequently 
that  the  rights  of  the  grandson  under  the  power  were  not 
affected  thereby.  Of  course,  if  that  is  so,  then  the  grand- 
father had  nothing  that  would  pass  under  his  will,  and  the 
theory  of  intestacy  and  of  some  right  under  the  will  is 
exploded,  since  the  grandson  would  take  as  purchaser  or 
grantee  under  the  deed  of  1853,  if  at  all.  This  is  admitted 
by  the  learned  counsel  for  the  plaintiff  in  the  following  sig- 
nificant statement  in  his  final  brief :  "  If  the  plaintiff  has  any 
estate  in  the  property,  it  is  the  estate  once  held  by  Charles  G. 
Case,  the  grandfather.  The  plaintiff  claims  that  her  grantor 
took  the  property  under  the  trust  deed  subject  to  the  life 
estate  of  the  grandfather's  widow."  In  the  last  analysis  that 
is  the  only  question  in  this  case.  It  may  be  difficult  to 
determine  just  what  the  interest  was  that  passed  to  the  plain- 
tiff's grantor,  the  son  of  the  donee  of  the  power ;  but  what- 
ever it  was  it  could  be  extinguished  by  the  consent  of  all 
the  parties  in  interest,  and  was  extinguished  by   the  deed 
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of  1874,  in  which  the  trustees,  the  only  beneficiary  who 
then  had  or  could  have  thereafter  acquired  any  interest  in 
the  trust  power,  united.  That  conveyance  had  the  effect 
of  placing  the  whole  title  and  interest,  legal  and  equitable, 
in  the  person  who  had  it  prior  to  the  deed  of  1853.  That 
deed  benefited  no  one  and  only  created  an  anomalous  con- 
dition respecting  the  title  which  the  law  did  not  compel 
the  parties  in  interest  to  preserve  or  perpetuate.  The  united 
consent  of  all  the  parties  in  interest  terminated  whatever 
interest  had  passed  under  that  deed.  The  parties  were  ail  sui 
juris,  and  no  interest,  however  remote,  was  left  out  of  con- 
sideration. The  consent  of  all  the  parties  in  interest  expressed 
by  this  deed  reinvested  the  original  donor  with  a  perfect  title, 
and  so  the  learned  court  below  held,  and  so  this  court  has 
held.  {Butterfield  v.  Cowing,  112  N.  Y.  486  ;  Woodbridge 
v.  Bockesj  170  N.  Y.  596.)  In  the  latter  case  it  was  held  that 
a  testamentary  trust  in  favor  of  remaindermen  could  be  extin- 
guished when  the  beneficiaries,  being  of  full  age,  joined  in  a 
release  to  the  trustee.  That  is  much  more  than  is  necessary 
to  hold  in  this  case  since  there  was  really  no  title  in  the  trus- 
tees and  no  trust  but  a  mere  power  in  trust  which  remained 
dormant  and  wholly  unexecuted. 

The  judgment  appealed  from  is  right  and  should  be  affirmed, 
with  costs. 

Haight,  J.  (dissenting).  The  order  of  the  Appellate 
Division  does  not  show  that  the  reversal  was  upon  the  facts, 
and,  therefore,  it  must  be  assumed  that  the  reversal  was  upon 
the  law.  (Code  of  Civil  Procedure,  section  1338.)  Among 
other  facts  it  is  alleged  in  the  complaint  and  found  by  the 
trial  court,  that  on  the  29th  day  of  October,  1853,  Charles  6. 
Case  was  the  owner  in  fee  and  in  possession  of  the  premises 
described  in  the  complaint,  and  on  that  day  he  executed  and 
delivered  a  deed  of  the  same  to  Thomas  W.  Chesbro  and 
Amos  G.  Hull,  as  trustees  for  Charles  James  Case  and  his 
lawful  heirs,  which  contained  the  following  provision:  "It 
is  understood  and  agreed  that  this  grant  is  made  in  trust  for 
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the  benefit  of  Charles  James  Case  of  Fulton  and  the  lawful 
children  of  the  said  Charles  James  Case  under  the  conditions 
and  restrictions  following,  to  wit :  *  *  *  And  it  is 
further  understood  that  in  case  the  said  Charles  James  Case 
should  have  a  lawful  child  or  lawful  children  living  at  the 
lime  of  the  decease  of  the  said  C.  6.  Case,  the  grantor  herein, 
and  at  the  time  of  the  decease  of  the  present  wife  of  said 
grantor,  then  the  premises  hereby  conveyed  are  to  vest  in  such 
child  or  children."  The  deed  contained  the  further  provisions 
to  the  eflEect  that  the  grantor  and  his  wife  should  retain  posses- 
sion of  the  premises  during  their  lives.  Charles  James  Case  was 
the  son  of  Charles  G.  Case,  the  grantor,  and  died  on  the  20th 
day  of  May,  1874,  leaving  him  surviving  Charles  G.  Case,  2nd, 
his  only  heir  at  law.  Thereupon  Charles  G.  Case,  2nd,  and  his 
wife  joined  with  the  trustees  named  in  the  deed  in  a  quitclaim 
deed  of  the  premises  back  to  his  grandfather,  Charles  G.  Case, 
the  grantor  in  the  trust  deed.  Charles  G.  Case  then  executed 
his  last  will  and  testament,  bearing  date  the  22nd  day  of  May, 
1874,  in  which  he  devised  the  use  and  occupancy  of  the  prem- 
ises in  question,  together  witii  other  property,  to  his  wife, 
Mary  Ann  Case,  during  her  natural  life,  with  a  power  to  sell 
and  the  right  to  use  the  proceeds,  if  necessary,  for  her  sup- 
port, and  then  provided  as  follows :  "  In  case  my  execu- 
trix and  executors  do  not  find  it  necessary  to  meet  the  pro- 
visions of  the  first  clause  of  this  will,  to  dispose  of  the  prop- 
erty hereinafter  mentioned  during  the  lifetime  of  my  said 
wife,  I  do  will  and  direct  in  regard  thereto  as  follows :  Item. 
I  give  and  bequeath  unto  my  adopted  daughter  the  home 
where  I  now  reside,  including  house,  barn  and  grounds  with 
the  fixtures  and  appurtenances  thereunto  belonging,  the  same  to 
vest  in  her  in  fee  upon  the  decease  of  my  said  wife,  to  have  and 
to  hold  forever."  Charles  G.  Case  departed  this  life  on  the 
9th  day  of  December,  1875,  leaving  Mary  Ann  Case,  his 
widow,  and  Charles  G.  Case,  2nd,  his  only  surviving  heir  at 
law.  Mary  Juliet  Porter  was  the  person  referred  to  as  his 
adopted  daughter  and  she  died  without  issue  on  the  24th  day 
of  June,  1892,  and  Mary  Ann  Case,  the  widow,  died  on  the 
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27th  day  of  January,  1899,  six  years  and  a  half  after  the 
death  of  the  adopted  daughter.  Immediately  after  the  death 
of  Mary  Ann  Case,  the  widow,  Charles  G.  Case,  2nd,  the 
grandson,  entered  into  the  possession  of  the  premises  and  con- 
tinued to  reside  therein  until  the  4th  day  of  March,  1899, 
when  lie  sold  and  conveyed  the  same  to  the  plaintiff.  The 
defendants  are  the  heirs  at  law  of  Mary  Juliet  Porter. 

It  is  further  alleged  and  found  as  a  fact  that  the  testator 
by  his  last  will  and  testament,  "  made  further  provisions  for 
the  benefit  of  the  said  Mary  Juliet  Porter  and  his  said  grand- 
son, and  it  was  his  intention  that  in  case  said  Mary  Juliet 
Porter  should  die  before  the  death  of  his  said  wife,  Mary 
Ann  Case,  that  then  and  in  that  case  under  and  by  virtue 
of  said  last  will  and  testament  the  title  to  the  premises  and 
lands  hereinbefore  mentioned  should  vest  in  fee  upon  the 
death  of  said  Mary  Ann  Case  in  the  said  Charles  G.  Case, 
2nd."  The  trial  court  then  found  as  conclusions  of  law  that 
the  quitclaim  deed  by  Charles  G.  Case,  2nd,  back  to  his 
grandfather  conveyed  no  title  or  interest  to  him ;  that  no 
right,  title  or  interest  in  or  to  the  premises  ever  vested  in 
Mary  Juliet  Porter  under  or  by  virtue  of  the  will,  and  that 
the  defendants  had  no  right,  title  or  interest  in  the  premises. 

I  intend  to  discuss  but  one  question  raised  upon  this  appeal, 
and  for  that  purpose  shall  assume,  but  without  so  deciding, 
that  the  quitclaim  deed  from  Charles  G.  Case,  2nd,  and  the 
trustees  to  Charles  G.  Case  was  valid,  and  restored  the  title  to 
the  premises  to  the  original  grantor,  so  that  he  could,  if  he  so 
desired,  devise  the  same  to  his  adopted  daughter.  The  ques- 
tion then  arises  as  to  the  construction  that  should  be  placed 
upon  the  provision  of  the  will  to  which  we  have  referred. 
The  Appellate  Division,  without  discussing  the  question,  has 
asserted  that  under  the  provisions  of  the  will  the  fee  to  the 
premises  vested  in  the  adopted  daughter,  and  upon  her  death 
descended  to  her  heirs  at  law.  In  this  I  differ  with  the  con- 
clusion reached  by  that  learned  court.  Its  conclusion  is  not 
consistent  with  the  facts  as  found,  which  that  court  has  by  its 
order  stated  to  be  undisputed.     In  construing  wills  the  chief 
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duty  of  the  court  is  to  ascertain  and  determine  the  intent  of 
the  testator.  The  determination  of  such  intent  usually  involves 
the  consideration  of  a  mixed  question  of  law  and  fact.  The 
court  has  to  take  into  consideration  the  provisions  of  the 
instrument  and  the  surrounding  circumstances  under  which  it 
was  executed.  The  trial  court,  as  we  have  seen,  has  found  as 
a  fact  that  the  intent  of  the  testator  was  to  vest  the  fee  in  his 
grandson  in  case  of  the  death  of  his  adopted  daughter  before 
that  of  his  widow.  If  this  was  his  intention,  then  certainly 
lie  could  not  have  intended  to  vest  the  fee  in  his  adopted 
daughter  as  of  his  death,  so  that  the  fee  would  descend  to  her 
heirs  at  law  in  case  of  her  death  before  that  of  the  widow. 

While  this  appeal  might  be  disposed  of  upon  the  finding 
alluded  to,  I  prefer  to  rest  my  conclusion  upon  a  construction 
of  the  instrument  itself.  It  appears  to  me  that  the  intention 
of  the  testator  is  hardly  open  to  question,  and  in  reaching 
that  conclusion  I  have  had  in  mind  the  statute  defining  vested 
remainders,  and  the  rules  followed  by  the  courts  in  ascertain- 
ing the  intention  of  testators.  Where  a  testator  has  created  a 
life  estate  with  a  remainder  to  a  person  in  being,  that  person 
takes  a  vested  remainder  from  the  date  of  the  death  of  the 
testator  ;  but  the  testator  may  by  the  express  provisions  of  his 
will  otherwise  provide,  and  that  is  what  it  appears  to  me  he 
lias  done  in  this  case.  He  has  expressly  specified  that  the 
premises  in  question  should  vest  in  his  adopted  daughter  in 
fee  upon  the  decease  of  his  wife.  There  is  a  definite  time 
named  when  the  vesting  shall  take  place,  and  obviously  that 
carries  with  it  an  implied  negation  of  a  vesting  at  an  earlier 
period.  (2  Jarman  on  Wills,  467.)  It  is  the  fee  that  then 
vests,  not  the  possession  only,  as  is  claimed.  Had  the  testator 
intended  that  the  premises  should  vest  in  possession  on  the 
death  of  his  widow  it  would  have  been  an  easy  matter  to  have 
so  said,  but  such  is  not  his  direction.  Instead,  he  specifically 
states  that  the/*^,  that  is,  the  title,  interest,  ownership  of  his 
adopted  daughter  shall  then  vest.  This  distinguishes  the  case 
from  the  numerous  cases  on  record  in  which  remainders  have 
23 
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been  held  to  be  vested  as  of  the  date  of  the  death  of  the 
testator. 

But  it  is  now  contended  on  behalf  of  the  defendants  that 
a  rule  that  is  sometimes  recognized  by  the  court  in  ascertain- 
ing the  intention  of  the  testator  should  be  invoked  for  the 
purpose  of  showing  that  the  testator  did  not  intend  what  he 
said  in  the  will,  but  that  he,  in  fact,  intended  that  the 
remainder  should  vest  as  of  the  date  of  his  death.  This  rule 
is  that  where  a  person  has  left  a  last  will  and  testament  it 
ordinarily  will  not  be  presumed  that  he  intended  to  die  intes- 
tate as  to  any  portion  of  his  estate.  But  this  rule,  like  most  of 
the  rules  sometimes  resorted  to  by  the  courts  in  construing 
wills,  has  its  exceptions,  and  one  is  that  a  testator  ordinarily 
will  not  be  presumed  to  .have  intended  that  his  estate  should 
go  to  strangers  to  his  blood  or  to  persons  of  whom  he  had 
never  heard  or  seen.  The  record  before  us  does  not  disclose 
the  history  of  the  adopted  daughter.  Where  the  testator 
found  her  or  how  he  came  to  take  her  into  his  family  does 
not  appear.  It  is  not  claimed  that  he  ever  legally  adopted 
her  so  as  to  entitle  her  to  inherit  as  an  heir  at  law.  We  are 
not  advised  as  to  whether  he  ever  saw  or  heard  of  the  defend- 
ants who  appear  to  be  her  remote  heirs  at  law.  From  the 
order  of  publication  appearing  in  the  record  it  appears  that 
they  are  non-residents  of  the  state,  some  residing  in  the  state 
of  Kansas.  To  hold  that  the  testator  intended  that  the  fee 
should  vest  in  his  adopted  daughter  as  of  the  date  of  his 
death  is  to  hold  that,  in  case  of  her  death  before  that  of  the 
testator's  widow,  he  intended  that  these  premises  should 
descend  to  these  defendants,  of  whom  he  possibly  had  never 
before  heard,  in  preference  to  his  grandson,  with  whom  he 
was  apparently  upon  good  terms  and  who  had  but  a  few  days 
before  given  him  a  quitclaim  deed  of  these  premises.  Such 
I  do  not  not  believe  was  his  intent  and  purpose.  I  think  that 
he  meant  just  what  he  so  clearly  stated,  and  that  is,  that  the 
fee  should  vest  in  his  adopted  daughter  at  the  death  of  bis 
widow,  and,  she  having  died  before  the  widow,  the  devise 
lapsed.     No  other  provision  having  been  made  in  the  will 
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with  reference  to  this  particular  piece  of  property  it  descended 
to  the  testator's  heir  at  law,  his  grandson,  Charles  G.  Case, 
2nd,  who  by  his  conveyance  to  the  plaintiff  vested  the  title  in 
her.  The  other  provisions  of  the  will  are  in  harmony  with 
this  view.  The  testator  also  sets  apart  the  sum  of  $20,000.00 
to  be  held  in  trust  for  his  adopted  daughter  during  her  natural 
life,  containing  a  provision  to  the  effect  that  in  case  of  her 
death,  leaving  lawful  heirs  of  her  body,  the  fund  should  go  to 
such  heirs;  but  if  she  loft  none,  it  was  then  given  to  his 
grandson,  Charles  G.  Case.  The  same  provision  appears  in 
the  residuary  clause,  in  which  his  estate  is  divided  into  two 
parts,  one  for  the  benefit  of  his  adopted  daughter  and  the 
other  for  the  benefit  of  his  grandson,  and  here  we  find  a 
similar  provision  with  reference  to  the  issue  of  her  body  in 
case  of  her  death.  It  is  thus  apparent  that  the  purpose  of  the 
testator  was  to  divide  his  estate  between  his  grandson  and  his 
adopted  daughter,  and  in  case  either  should  die  leaving 
children,  the  issue  or  the  heirs  of  their  bodies,  such  children 
should  take  the  parent's  portion,  but  in  no  place  in  the  will 
is  there  any  mention  cf  the  next  of  kin  or  heirs  at  law  of  his 
adopted  daughter  other  than  the  issue  of  her  body. 

It  has  been  persistently  insisted  on  the  trial  of  this  action 
and  by  the  Appellate  Division  that  this  action  was  brought 
for  the  determination  of  a  claim  to  real  property  under  the 
Code  of  Civil  Procedure,  sections  1638  and  1639.  If  such  is 
the  nature  of  the  action  it  was  prematurely  brought  and  can- 
not be  maintained,  for  it  expressly  appears  that  only  about 
eleven  months  intervened  after  possession  of  the  premises  was 
taken  by  the  plaintiff's  grantor  before  the  bringing  of  the 
action,  and  the  complaint  fails  to  comply  with  the  express 
provisions  of  the  Code  in  not  alleging  "  that  the  property  at 
the  commencement  of  the  action  was  and  for  one  year  next 
preceding  has  been  in  his  possession  or  in  the  possession  of 
himself  and  those  from  whom  he  derived  his  title."  But 
such  does  not  appear  to  me  to  be  the  nature  of  the  action. 
The  complaint  very  fully  sets  forth  all  the  facts  and  then  con- 
cludes by  asking  judgment  that  the  deed  executed  by  Charles 


356  People  v.  Flanigan.  [April, 

Statement  of  case.  [Vol.  174. 

G.  Case,  2nd,  and  wife  to  Charles  G.  Case  be  declared  to  be 
a  cloud  upon  the  plaintiffs  title  and  null  and  void,  and  that  it 
be  adjudged  that  Mary  Juliet  Porter  or  her  heirs  at  law  took 
no  vested  interest  in  the  property  under  the  will  of  Charles 
G.  Case.  While  the  deed  and  will  are  matters  of  record,  the 
circumstances  under  which  they  are  sought  to  be  annulled  or 
adjudged  to  have  lapsed  depend  upon  facts  not  of  record, 
which  can  only  be  established  by  oral  testimony  which  may 
soon  be  lost  to  the  plaintiff  and  her  title  thereby  rendered 
defective.  It  appears  to  me  that  the  allegations  of  the  com- 
plaint bring  the  case  clearly  within  that  of  Fonda  v.  Sage  (48 
N.  Y.  173),  in  which  it  was  held  that  to  constitute  a  cloud 
upon  a  title  "  it  is  sufficient  that  there  be  a  deed,  valid  upon 
its  face,  accompanied  with  a  claim  of  title  under  such  circum- 
stances that  a  court  of  equity  can  see  that  the  deed  is  likely 
to  work  mischief  to  the  real  owner.  It  is  not  necessary  in 
order  to  maintain  an  action  to  remove  the  cloud  and  quiet  the 
title,  that  the  claimant  should  have  a  prima  facie  record  title 
which  the  real  owner  must  call  in  extrinsic  evidence  to 
overthrow." 

I  think  the  judgment  of  the  Appellate  Division  should  be 
reversed  and  that  of  the  trial  court  affirmed,  with  costs  to  the 
plaintiff  in  the  Appellate  Division  and  this  court. 

Bartlett  and  Vann,  J  J.  (and  Gray  and  Martin,  J  J.,  in 
result  on  first  ground),  concur  with  O'Brien,  J. ;  Parker,  Cli. 
J.,  concurs  with  Haight,  J. 

Judgment  affirmed. 


The  People  of  the  State  of  New  York,  Respondent,  v. 
Arthur  Flanigan,  Appellant. 

1.  Crimes — Appeal  —  Amendment  of  Record.  The  trial  Judge  has 
power,  in  a  criminal  case,  on  motion  made  upon  notice  to  the  defendant, 
to  amend  the  record  by  annexing  thereto  a  copy  of  an  exhibit,  received  in 
evidence  upon  the  trial  and  afterward  lost,  where  there  is  no  doubt  as  to 
the  substantial  accuracy  of  the  copy  and  the  judge  acts,  not  only  upon 
the  affidavits  presented,  but  also  upon  his  own  recollection. 
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2.  When  Homicide  Committed  while  Attempting  to  Escape 
from  Prison  Is  Murder.  If  two  prisoners,  after  lawful  commitment 
for  felony,  while  in  the  act  of  escaping  from  prison  by  force,  jointly  and 
with  a  common  design  assault  and  strike  the  keeper,  who  dies  from  the 
injuries  received,  both  arc  guilty  of  murder  in  the  first  degree,  whether 
either  intended  to  take  life  or  not,  and  without  regard  as  to  which  one 
struck  the  mortal  blow. 

3.  Demonstrative  Evidence  —  Change  of  Condition  —  Admissi- 
bility. On  the  trial  of  one  who,  while  escaping  from  prison,  killed  a 
keeper,  the  receipt  in  evidence  of  an  iron  bar  and  rope  used  in  effecting 
the  escape  is  not  erroneous,  although  they  were  not  in  the  precise  condi- 
tion as  when  first  found,  because  of  handling  by  reporters  and  others, 
where  they  were  in  substantially  the  same  condition. 

4.  Trial  —  Instructions  —  Prejudice.  That  the  court,  in  charging 
the  jury  on  the  trial  of  a  colored  man  for  homicide  committed  in  escaping 
from  prison,  referred  to  the  trial  of  the  murderer  of  President  McKinlcy 
with  the  object  of  impressing  upon  them  that  a  man  charged  with  crime 
is  entitled  to  a  fair  trial  and  can  only  be  convicted  if  the  evidence  justi- 
fies it,  is  not  prejudicial. 

o.  Appeal  —  Instruction  —  Reversible  Error.  A  verdict  in  a 
homicide  case  rendered  upon  conclusive  evidence  will  not  be  set  aside 
because  the  trial  judge,  who  had  told  the  jury  they  were  the  exclusive 
judges  of  the  facts,  after  stating  that  he  understood  certain  facts  were 
conceded,  finally  referred  to  them  as  actually  conceded,  where  the  court's 
attention  was  not  called  to  the  error. 

6.  Indictment  —  Murder  —  Deliberation.  Under  an  indictment  for 
murder  in  the  first  degree  a  conviction  may  be  had  for  murder  committed 
while  perpetrating  a  felony,  although  not  specifically  pleaded,  and  in  such 
case  deliberation  and  premeditation  need  not  be  found. 

(Argued  March  26,  1903;  decided  April  7,  1903.) 

Appeal  from  a  judgment  of  the  Court  of  General  Sessions 
of  the  Peace  in  the  county  of  New  York,  rendered  September 
30,  1901,  upon  a  verdict  convicting  the  defendant  of  the 
crime  of  murder  in  the  first  degree,  and  from  an  order  of  said 
court  made  March  12,  1903,  amending  the  return  on  appeal 
by  adding  thereto  a  copy  of  a  lost  exhibit  received  in  evidence 
upon  the  trial. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Hugh  O.  Pentecost  for  appellant.  The  court  committed 
substantial  error  in  charging  the  jury  that  it  was  a  conceded 
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fact  that  defendant  was  a  prisoner  in  the  prison  in  question 
under  a  commitment  charging  him  witli  the  commission  of  a 
felony,  and  that  McGovern  came  to  his  death  from  injuries 
inflicted  by  "one  or  both"  of  these  men.  (People  v.  Bar- 
heri,  149  N.  Y.  257 ;  Code  Crim.  Pro.  §  528.)  The  court 
erred  in  its  refusal  to  take  from  the  consideration  of  the  jury 
the  count  in  said  indictment  charging  murder  in  the  first 
degree.  (People  v.  Johnson,  110  N.  Y.  134.)  There  is  a 
fatal  variance  between  the  indictment  and  the  proof,  which 
vitiates  the  conviction.  (10  Am.  &  Eng.  Ency.  of  Law,  556 ; 
People  v.  Herman,  45  Hun,  175.)  The  judge,  in  delivering 
his  charge,  inflamed  the  minds  of  the  jurors  by  reference  to 
matters  wholly  unconnected  with  the  case.  (People  v.  Bar- 
heri,  149  N.  Y.  278.) 

William  Travers  Jerome,  District  Attorney  (Howard  S. 
Gans  of  counsel),  for  respondent.  It  was  clearly  established 
that  the  defendant  joined  in  the  assault  upon  McGovern  and 
Wilson.  (People  v.  Priori,  164  X.  Y.  461 ;  People  v.  Toungy 
151  N.  Y.  216.)  Even  if  the  defendant  took  no  part  in  the 
assault  upon  the  deceased  he  was  guilty  of  the  crime  charged 
in  the  indictment.  (Penal  Code,  §  85  ;  Boyd  v.  United 
States,  142  U.  S.  450,  456  ;  lixiloff  v.  People,  45  N.  Y.  213.) 
The  court  committed  no  error  in  its  charge  to  the  jury. 
(People  v.  Leonardi,  143  N.  Y.  360 ;  People  v.  Zyons,.110 
N.  Y.  618  ;  People  v.  Miller,  169  N.  Y.  339.)  There  was  no 
variance  between  the  indictment  and  the  proof.  ( People  v. 
Sullivan,  173  N.  Y.  122.)  The  amendment  to  the  return  was 
properly  allowed.     (Peterson  v.  Swan,  119  N.  Y.  662.) 

Vann,  J.  The  indictment  contains  but  one  count,  which, 
in  the  common-law  form,  alleges  that  the  defendant  on  the 
29th  of  October,  1 900,  at  the  borough  of  Manhattan  in  the 
county  of  New  York,  "  willfully,  feloniously  and  of  his  malice 
aforethought,  did  make  an  assault"  upon  one  Hugh  McGovern 
with  an  iron  bar,  and  did  therewith  inflict  a  mortal  wound 
upon  the  said  JVIcGovern,  of  which  he  died  on  the  same  day. 
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Upon  the  trial  it  appeared  that  on  the  17th  of  October, 

1900,  the  defendant  was  committed  by  a  magistrate  of  the 
city  of  New  York  to  the  custody  of  the  warden  and  keeper 
of  the  city  prison  upon  a  charge  of  burglary.  Although  con- 
fined at  first  in  a  cell  by  himself,  owing  to  the  crowded  con- 
dition of  the  prison,  he  was  soon  transferred  to  the  cell  of 
another  colored  man  called  Emerson,  alias  Johnson,  who  had 
been  committed  upon  a  similar  charge.  The  defendant  was  a 
friend  of  Emerson,  and,  as  one  witness  testified,  had  asked  to 
be  put  in  his  cell.  On  the  afternoon  of  Saturday,  October 
28th,  1900,  two  steel  saws,  concealed  in  a  pie,  came  into  the 
possession  of  one  of  these  prisoners  while  they  were  thus  con- 
fined together,  by  means  of  which  two  bars  of  the  door  of 
their  cell  were  so  nearly  severed  at  either  end  as  to  be  easily 
removed,  and  during  the  next  night,  acting  in  concert,  they 
escaped  from  the  prison.  While  they  were  engaged  in  the 
effort  to  escape  Hugh  McGovern,  a  night-keeper  in  the  prison, 
was  killed  by  one  or  both  of  these  men.  The  defendant  fled  to 
the  city  of  Pittsburg,  where  he  was  arrested  in  September, 

1901,  but  the  rope,  made  out  of  bedclothing,  which  Emerson 
used  in  order  to  reach  the  ground  from  a  high  window,  broke 
under  his  weight  and  he  was  instantly  killed. 

There  is  a  conflict  in  the  evidence  as  to  what  transpired 
after  the  two  prisoners  broke  out  of  their  cell  into  the  hall  of 
the  prison.  A  prisoner  named  Wilson  slept  in  an  unlocked 
cell  opening  into  the  same  hall.  He  had  been  committed  at 
his  own  request,  and  was  known  as  a  "  trusty/'  which  appar- 
ently means  trustworthy,  and,  owing  to  his  good  behavior  as  a 
prisoner,  was  allowed  unusual  privileges.  He  testified  that  he 
went  to  bed  about  nine  o'clock  on  the  night  of  the  homicide, 
and  was  awakened  by  the  cry  of  "  Murder !  Watch  ! "  He 
got  up  at  once,  hurriedly  slipped  on  his  pantaloons  and  went 
around  the  corridor  of  the  prison,  where  he  saw  McGovern, 
who  was  the  keeper  of  the  tier  in  which  the  defendant  was 
confined  at  night,  struggling  with  the  defendant  and  Emerson. 
He  saw  both  of  them  strike  McGovern,  and  cried  out,  "  What 
the  hell  are  you  fellows  doing  ? "  when  they  left  McGovern 
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and  the  defendant  said  :  "  We  will  do  yon  up,  too,  yon  6on  of 
a  bitch."  Both  of  the  men  rushed  over  to  him  and  each  struck 
him  with  a  club  at  the  same  time  and  knocked  him  senseless. 
When  he  came  to  there  was  a  blanket  over  his  head. 

Another  prisoner  named  Mescall,  who  slept  in  an  open  cell 
on  the  tier  above  the  defendant,  testified  that  he  heard  some- 
body "  hollering  very  loud,  like  being  in  great  agony,"  and 
rushing  in  that  direction  looked  down  over  a  railing  on  the  tier 
beneath,  where  he  saw  the  defendant  and  Emerson  both  strike 
the  witness  Wilson.  Wilson  fell  and  Mescall  heard  Emerson 
say  to  the  defendant,  "  Stop  !  stop  !  that  is  enough."  They 
struck  Wilson  "  with  something  with  a  rag  around  it."  The 
witness  was  frightened  and  ran  away. 

Early  the  next  morning  McGovern  was  found  dead  in  the 
hall,  where  Wilson  swore  he  saw  him  attacked  by  Emerson 
and  the  defendant,  with  four  distinct  scalp  wounds,  two  on  the 
top  of  the  head,  and  two  on  the  back  superior  curve  line. 
These  wounds  "  were  made  by  blows  and  not  by  a  fall."  The 
cause  of  death  was  "  fracture  of  the  skull  and  cerebral  hem- 
orrhage." McGovern  was  lying  on  his  back,  his  arms  were 
tied  closely  to  his  breast  with  a  cot  rope  and  part  of  a  sheet, 
his  feet  were  tied  in  a  sheet  and  his  head  was  wrapped  in  a 
blanket.  Near  by  him  there  was  a  pool  of  blood  "  as  big  as 
the  head  of  a  barrel."  The  rope  was  made  out  of  parts  of 
the  bed  in  the  cell  occupied  by  the  defendant  and  Emerson, 
and  of  another  bed  in  an  adjoining  cell  that  was  unoccupied 
that  night.  , 

Wilson  was  found  near  McGovern,  tied  hand  and  foot  in 
the  same  way,  with  a  rope  made  out  of  materials  obtained 
from  the  same  source.  He  was  senseless,  and  his  head,  cut 
and  bleeding,  was  muffled  in  a  blanket. 

An  iron  bar,  sawed  from  the  door  of  the  cell  occupied  by 
Emerson  and  the  defendant,  was  lying  near  the  body  of 
McGovern,  wrapped  in  a  piece  of  an  old  undershirt  which 
was  saturated  with  blood.  Another  iron  bar  was  found  across 
an  outside  window  with  a  rope,  made  from  parts  of  the  two 
beds,  attached  to  it  and  hanging  down  toward  the  ground. 
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One  of  the  bare  of  this  window  had  been  sawed  and  bent 
until  an  opening  was  made  large  enough  for  a  man  to  get 
through.  Beneath  the  end  of  the  rope,  which  was  about  25 
feet  from  the  ground,  on  a  pile  of  iron  outside  of  the  prison 
wall  and  near  to  it,  Emerson  was  found,  dead.  McGovern's 
watch  and  money,  the  keys  to  the  cells  which  he  ordinarily 
carried  and  a  broken  saw  were  found  in  Emerson's  pocket. 

The  defendant  testified  in  substance  as  follows :  "  This 
escape  was  made  on  Sunday  night."  The  saws  were  sent  in 
a  large  pie  to  Emerson,  who  showed  them  to  the  defendant 
but  would  not  let  him  take  them.  Emerson  began  to  saw  the 
bars  shortly  after  dark  Saturday  night  and  finished  about 
11  o'clock  Sunday  night.  He  then  made  a  rope  out  of  the 
bed  and  bed  clothing  and  left  it  lying  in  the  cell.  After  the 
keeper  made  his  rounds  at  about  midnight,  Emerson  broke  off 
the  bars  from  the  cell  door,  went  out  in  the  hall  and  began  to 
saw  the  bars  of  the  outside  window.  When  he  finished  he 
came  back  to  the  cell  where  the  defendant  still  was  and  helped 
him  get  out.  He  then  wrapped  the  two  bars,  which  he  had 
sawed  from  the  door  of  the  cell,  in  some  clothing  and  used 
them  to  pry  out  the  bar  he  had  sawed  in  the  outside  window. 
In  the  meantime  he  had  asked  the  defendant  if  he  would 
escape  and  his  answer  at  first  was,  "  Yes,"  then  "  No,"  and 
finally  "Yes,"  if  Emerson  completed  the  job  so  that  they 
could  escape  without  being  detected.  While  the  defendant 
was  putting  on  his  shoes  outside  of  the  cell  and  Emerson  was 
prying  the  window  bar,  the  keepers'  gate  clicked.  Emerson 
at  once  jumped  down  and  as  the  defendant  continued,  "  what- 
ever he  did  then,  he  must  have  struck  the  keeper,  for  I  heard 
the  keeper  holler '  Murder,  murder,  watch ! '  I  being  in  the  act 
of  putting  on  my  trousers,  threw  them  on,  and  putting  on  my 
suspenders  quickly,  ran  to  the  end  of  the  corridor  where  the 
occurrence  was.  I  saw  the  keeper  lying  there  unconscious  on 
the  floor.  In  the  meantime  this  other  man,  Wilson,  came 
around  the  corner.  *  *  *  I  don't  know  of  anything  being 
said  by  anybody  or  any  vile  language  being  used.  The  only 
tiring  I  heard  was  when  I  seen  this  man  lying  on  the  floor,  I 


362  People  v.  Flanigan.  [April, 

Opinion  of  the  Court,  per  Vann,  J.  [Vol.  174. 

said  i  My  God.'  I  didn't  strike  McGovern.  I  didn't  strike 
anybody.  I  told  Emerson  that  I  would  escape,  but  I  was  not 
willing  to  be  implicated  in  no  murder,  or  nothing  of  that 
kind.  *  *  *  After  I  got  around  the  corner  there  and  saw 
McGovern  lying  on  the  floor  and  Emerson  standing  over  him 
the  trusty  appeared  —  a  man  appeared.  I  didn't  hear  nobody 
saying  nothing.  After  that  1  sat  down  on  the  steps  which 
lead  from  the  first  tier  —  this  trusty  was  knocked  down.  I 
seen  him  knocked  down,  witnessed  that  myself.  I  sat  right 
where  I  paused  when  I  seen  this  man  lying  on  the  floor. 

*  *  *  I  never  struck  McGovern  or  the  trusty.  I  sat  down 
to  lace  my  shoes.  My  shoes  was  already  on.  I  was  nervous. 
It  taken  me  at  least  —  I  might  have  laced,  put  on  ten  pairs  of 
shoes,  the  time  it  taken  me  to  lace  those,  because  I  was 
nervous  ;  my  fingers  was  numb,  and  everything,  from  witness- 
ing this  sight.  When  I  got  up  from  there  I  walked  over 
to  the  cell  where  I  had  left  my  coat  and  vest  lying  outside  of 
the  cell,  put  on  my  vest,  then  my  coat,  and  then  walked  over 
to  the  window  and  as  I  did  Emerson  appeared  from  where  I 
I  don't  know.  When  I  left  the  steps  Emerson  was  leaning 
over  the  keeper.  Emerson  rushed  in  with  his  coat  half  on 
and  half  off,  only  just  one  sleeve  in  it,  and  I  said  *  Wait 
a  minute,  that  sheet  will  never  hold,  never  in  the  world,' 
and  he  said,  '  Yes,  it  will,  it  is  tight '  and  out  of  the 
window  goes  the  rope,  and  I  said,  '  It  will  never  hold,  tie  that 
other  end,'  just  that  other  end  where  the  spreads  are.  I  says, 
i  Tie  this  end,'  and  I  went  to  tie  it  and  he  said,  i  No,  that  will 
hold,'  and  he  pushed  me  aside.  *  *  *  I  stood  there  to 
give  Emerson  time  enough  to  go  down  to  the  bottom,  as  I 
thought ;     *     *     *     got  hold  of  the  rope  and  pulled  it  up. 

*  *  *  It  had  broken."  He  then  described  his  own  escape 
by  making  a  new  rope  out  of  materials  procured  from  the 
unoccupied  cell  and  reaching  the  ground  at  a  different  point 
from  Emerson. 

On  his  cross-examination  he  testified  that  Emerson  and  he 
had  talked  about  the  escape  "'somewhere  round  about  ten 
days,"  but  he  first  made  up  his  mind  to  escape  in  the  early 
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morning  of  October  29th.  While  before  that  he  was  opposed 
to  making  an  escape  and  knew  that  Emerson  intended  to  get 
out,  he  did  not  inform  the  keepers.  He  did  not  assist  Emer- 
son in  making  the  rope,  but  did  not  clearly  remember  what 
he  was  doing  himself  while  the  sawing  and  other  preparations 
were  being  made.  At  one  time  lie  said  that  the  last  he  saw 
of  the  two  bars  was  when  Emerson  was  prying  at  the  window 
with  them.  He  did  not  assist  Emerson  in  escaping,  nor  had 
he  ever  asked  to  be  transferred  to  Emerson's  cell.  When  the 
door  clicked  Emerson  stopped  to  listen  with  the  two  bars  in 
his  hands.  At  this  time  the  defendant  was  putting  on  his 
clothes,  and,  when  Emerson  jumped  down  from  the  window 
and  went  forward  to  the  end  of  the  hall,  he  continued  to  put 
on  his  clothes.  Emerson  disappeared  and  the  witness  stood 
where  he  was  dressing.  When  he  heard  the  words  "  Murder ! 
Watch ! "  he  was  still  putting  on  his  clothing,  and,  as  he  testi- 
fied, "  I  did  it  and  finished  it  and  got  around  there  as  quickly 
as  I  possibly  could."  He  saw  McGovern  lying  unconscious 
on  the  floor,  but  said  nothing  to  Emerson ;  "  I  didn't  know 
whether  he  was  striking  him  then  or  not,"  but  he  had  a  bar  in 
his  hand.  The  witness  had  no  bar,  and  while  he  did  not  tell 
Emerson  to  hit  the  keeper,  he  did  not  try  to  assist  the  keeper. 
"  Wilson  and  I  appeared  upon  the  scene  about  the  sathe  time. 
I  didn't  say  anything  at  all  to  Wilson  ;  didn't  tell  Emerson  to 
hit  Wilson.  I  saw  Emerson  hit  Wilson  ;  saw  him  have  the 
iron  bar  in  his  hand  ;  right  hand  ;  didn't  holloa  to  go  back 
and  not  get  struck.  *  *  *  I  can't  tell  where  that  other 
bar  was.  *  *  *  After  I  saw  McGovern  on  the  floor  and 
Emerson  strike  Wilson,  I  didn't  raise  any  outcry.  I  said, 
4  My  Lord,'  that's  all  I  said.  I  didn't  know  how  the  bodies  of 
McGovern  and  Wilson  were  tied  up.  I  don't  know  whether 
I  stayed  there  in  the  corridor  or  not.  *  *  *  I  saw  blood 
around  there.  I  saw  no  blanket  over  the  head  of  McGovern 
nor  Wilson  ;  that  is  entirely  new  to  me.  I  don't  know  whether 
or  not  the  body  of  McGovern  was  tied  and  bound  hand  and 
foot.  I  didn't  examine  McGovern  to  know  whether  or  not 
he  was  killed  at  that  moment ;  didn't  stop  to  examine  him. 
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I  told  you  that  he  was  lying  unconscious  on  the  floor,  but  I 
don't  know  whether  he  was  dead  or  not.  I  presume  Wilson 
was  unconscious  too.  He  was  knocked  down  by  Emerson. 
*  *  *  While  he  (Emerson)  was  kneeling  over  the  body  of 
McGovern  I  was  sitting  down  on  the  stairs  leading  to  the 
upper  tier  tying  my  shoes,  finishing  my  dres6.  I  hadn't  laced 
either  as  yet.  At  this  moment,  while  I  was  lacing  my  shoes, 
the  body  also  of  Wilson  was  lying  there  in  the  corridor." 

Shortly  afterward,  as  the  defendant  testified,  the  two  men 
went  to  the  window;  Emerson  got  out  and  the  defendant 
waited  long  enough  for  him  to  get  to  the  bottom,  when  he 
discovered  that  the  rope  had  broken.  In  order  to  prepare  a 
new  rope,  he  walked  by  the  bodies  of  McGovern  and  Wilson, 
but  didn't  see  that  their  heads  were  covered  nor  that  they 
were  tied. 

Two  other  witnesses  were  called  by  the  defense,  but  they 
testified  to  nothing  relating  directly  to  the  merits.  The  Peo- 
ple, in  rebuttal,  gave  evidence  tending  to  show  that  the  pie, 
in  which  the  saws  are  supposed  to  have  been  concealed,  was 
brought  to  the  prison  by  a  colored  girl  for  the  defendant. 
One  of  the  keepers  cut  the  pie  into  four  pieces  but  did  not 
discover  the  saws. 

During  the  trial  the  order  of  commitment,  consigning  the 
defendant  to  the  city  prison,  was  received  in  evidence  without 
objection  and  marked  "  Exhibit  D."  After  the  case  had  been 
settled  and  printed,  it  was  discovered  that  this  exhibit  did  not 
appear  in  the  return  made  to  the  Court  of  Appeals,  because  it 
had  been  lost  and  the  clerk  could  not  annex  it  to  the  return  as  a 
part  of  the  case  as  settled.  Thereupon  the  district  attorney 
made  amotion  before  the  trial  judge,  upon  notice  to  the  defend- 
ant, to  amend  the  record  by  annexing  thereto  a  copy  of 
"  Exhibit  D,"  and  for  directions  to  the  clerk  to  certify  the  6ame 
to  the  Court  of  Appeals  as  part  of  the  return.  The  motion  was 
founded  upon  affidavits  showing  that  the  exhibit  had  been 
lost  and  after  diligent  search  in  the  proper  places  could  not  be 
found.  A  sworn  copy  was  presented,  together  with  affidavits, 
tending  to  show  that  the  defendant  was  brought  before  one  of 
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the  city  magistrates  on  the  13th  of  October,  1900,  upon  the 
charge  that  on  the  11th  of  October,  1900,  at  the  city  and 
county  of  New  York,  while  acting  in  concert  witli  said  John- 
son or  Emerson,  he  did  burglariously  break  open  and  enter 
premises  known  as  No.  29  West  75th  street  occupied  as  a 
dwelling  and  in  which  there  were  three  human  beings  at  the 
time ;  that  he  was  committed  to  the  city  prison  to  await 
examination,  and  on  the  17th  of  October,  1900,  the  magis- 
trate, after  an  examination  in  due  form,  decided  that  the 
offense  had  been  committed  and  that  there  was  probable  cause 
to  believe  that  the  defendant  was  guilty  thereof.  Thereupon 
the  magistrate  fixed  the  bail  at  the  sum  of  $3,000,  and  the 
defendant,  having  failed  to  find  a  surety  for  that  amount,  was 
duly  committed  to  the  city  prison  until  he  should  be  dis- 
charged by  due  course  of  law.  The  commitment  for  examina- 
tion and  the  commitment  to  answer  each  recited  that  the 
charge  against  the  defendant  was  the  crime  of  burglary  and 
the  said  commitments,  together  with  the  defendant,  were  duly 
delivered  to  the  keeper  of  the  city  prison. 
.  The  motion  does  not  appear  to  have  been  opposed,  and  it 
resulted  in  an  order  amending  the  return  by  setting  forth  a 
copy  of  the  commitment  and  directing  the  clerk  to  prepare 
an  amended  and  supplemental  return  and  to  certify  and  file 
it  with  the  clerk  of  the  Court  of  Appeals.  The  defendant 
appealed  from  said  order  to  this  court  and  now  insists  that  the 
trial  judge  had  no  power  to  make  the  amendment  and  that 
he  "  erred  in  receiving  upon  mere  affidavits  a  manufactured 
exhibit." 

In  Peterson  v.  Swan  (119  N.  Y.  662)  we  held  that 
"  although  a  copy  of  the  record  has  been  filed  with  the  clerk, 
pursuant  to  the  notice  of  appeal,  yet,  the  court  below  so  far 
retains  jurisdiction  of  the  case  as  to  enable  it  to  make  such 
amendments  to  the  record  as  it  shall  deem  proper  and  to  order 
that  the  amendment  shall  be  duly  certified  to  us  and  filed  with 
our  clerk."  We  further  declared  that  "  when  thus  filed,  we 
regard  it  as  part  of  the  original  return  and  proceed  to  hear 
the  case  as  thus  prepared,"  but  we  also  announced  that  "if 
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the  amendment  be  of  suck  nature  as  to  show  that  the  record, 
as  amended,  was  not  before  the  General  Term,  we  should  *iot 
hear  it,  as  our  jurisdiction  is  confined  to  a  review  of  tne  deci- 
sions actually  made  by  that  tribunal." 

As  the  case  now  before  us  did  not  pass  through  the  Appel- 
late Division,  the  limitation  suggested  does  not  apply,  and  we 
regard  the  case  cited  as  analogous  and  controlling  as  to  the 
power  of  the  trial  judge  to  grant  the  order. 

The  lost  exhibit  was  of  the  utmost  importance,  for  a 
prisoner  confined  upon  a  commitment  for  a  felony  is  guilty 
of  a  felony  if  by  force  or  fraud  he  escapes  from  prison, 
whereas,  if  the  commitment  is  for  a  misdemeanor,  a  prisoner 
who  escapes  is  guilty  of  a  misdemeanor  only.  (Penal  Code, 
§85.) 

The  Code  further  provides  that  the  killing  of  a  human 
being,  unless  it  is  excusable  or  justifiable,  is  murder  in  the 
first  degree,  when  committed  either  from  a  deliberate  or  pre- 
meditated design  to  effect  the  death  of  the  person  killed,  or 
without  a  design  to  effect  death  by  a  person  engaged  in  the 
commission  of,  or  in  an  attempt  to  commit  a  felony,  either 
upon  or  affecting  the  person  killed  or  otherwise.     (§  183.) 

The  case  was  sent  to  the  jury  with  instructions  permitting 
them  to  convict  the  defendant  of  murder  in  the  first  degree, 
committed  either  with  deliberation  and  premeditation,  or  while 
engaged  in  the  commission  of  a  felony,  and  upon  the  latter 
theory,  which  the  jury  may  have  adopted,  the  exhibit  was  an 
essential  part  of  the  case  made  by  the  People  upon  the  trial. 
The  record,  before  it  was  amended,  showed  that  the  commit- 
ment had  been  received  without  objection  and  marked  as  an 
exhibit.  It  was,  therefore,  a  paper  which  belonged  to  the 
record  and  should  have  been  certified  and  printed.  It  was 
the  duty  of  counsel  in  preparing  a  case,  and  of  the  trial  judge 
in  settling  it,  to  see  that  so  much  of  the  evidence  and  proceed- 
ings upon  the  trial  as  were  material  to  the  questions  to  be 
raised  upon  the  appeal  should  be  made  a  part  of  the  record, 
and  spread  before  us,  so  that  we  could  properly  review  the 
trial  as  it  actually  took  place.     (Code  Cr.  Pro.  §§  458, 459, 485.) 
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As  the  loss  of  the  exhibit  was  duly  accounted  for,  a  copy 
thereof,  when  conclusively  established,  was  properly  made  a 
part  of  the  return.  Even  if  the  commitment  had  been  lost 
before  the  trial,  its  contents  could  have  been  proved  by 
secondary  evidence  at  the  trial.  We  think  the  practice 
adopted  below  was  regular  and  proper,  and  that  it  would  be 
strange,  indeed,  if  the  course  of  justice  could  be  arrested, 
simply  because  a  writing,  duly  received  at  the  trial  and  con- 
sidered by  the  jury,  could  not  be  found,  although  its  contents 
were  established  by  several  witnesses  without  contradiction. 
There  is  no  doubt  as  to  the  substantial  accuracy  of  the  copy 
which  has  been  made  a  part  of  the  return.  The  trial  judge 
recited  in  his  order  that  he  had  acted  in  making  it  not  only 
upon  the  affidavits,  which  were  full  and  satisfactory,  but  also 
upon  his  own  recollection,  as  he  lawfully  might.  We  think 
that  the  order  appealed  from  should  be  affirmed. 

When  the  case  is  considered  upon  its  merits,  it  is  evident 
from  the  facts  already  stated  that  we  should  not  disturb  the 
verdict,  in  the  absence  of  exceptions  raising  error,  upon  the 
ground  that  it  was  against  the  weight  of  evidence  or  against 
law,  or  because  justice  requires  a  new  trial.  (Code  Cr.  Pro. 
§  528.)  If  the  defendant,  as  the  evidence  strongly  tended  to 
show,  was  engaged  with  Emerson  in  the  apt  of  escaping  from 
prison  by  force,  or  in  an  attempt  to  so  escape,  after  lawful 
commitment  for  a  felony,  and  the  two  men,  acting  in  concert, 
whether  either  intended  to  take  life  or  not,  with  a  common 
purpose  struck  the  keeper  at  the  same  time,  and  as  the  result 
of  the  blows  thus  inflicted  he  was  killed,  each  was  guilty  of 
murder  in  the  first  degree.  (People  v.  Sullivan,  173  N.  T. 
122 ;  People  v.  Johnsoyi,  110  N.  Y.  134.)  Under  such  cir- 
cumstances the  law  does  not  separate  the  blows,  nor  measure 
their  force  to  see  which  was  mortal,  but  holds  each  man  liable 
for  the  acts  of  both.  The  one  who  aids  and  abets  the  com- 
mon purpose  is  as  guilty  as  the  one  who  strikes  the  fatal  blow. 
(Ruloffv.  People,  45  N.  Y.  213.)  He  who,  without  intend- 
ing to  kill,  takes  human  life  while  engaged  in  committing  a 
crime,  magnifies  the  homicide  in  accordance  with  the  gravity 
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of  the  crime  he  was  committing.  (Cox  v.  People,  80  N.  Y. 
500,  5H;  PeAal  Code,  §§  183,  189.) 

Even  if  the  life  is  taken  while  the  perpetrator  is  committing 
a  felony,  still  the  other  branch  of  the  definition  of  murder  in 
the  first  degree  may  apply,  for  the  intent  to  kill  may  exist, 
and  it  may  be  carried  into  effect  with  deliberation.  {People 
v.  Sullivan,  supra.)  If  the  defendant  intended  to  kill,  and, 
acting  with  deliberation,  united  with  his  confederate  in  strik- 
ing the  blows  at  the  same  time  for  that  purpose,  he  was  guilty 
of  murder  in  the  first  degree,  even  if  the  mortal  blow  was 
struck  by  Emerson,  for  when  the  assault  is  joint  and  with  a 
common  design,  each  actor  is  liable  for  the  violence  inflicted 
by  both. 

Several  exceptions  relating  to  evidence  were  taken  by  the 
defendant's  counsel  during  the  course  of  the  trial,  but  the  only 
one  argued  before  us  is  that  the  court  erred  in  receiving  the 
iron  bar  and  the  rope,  which  was  pulled  in  from  the  window 
on  the  morning  of  the  homicide,  although  they  were  not  in 
the  precise  condition  as  when  first  found.  It  was  shown  that 
the  rope  had  been  torn  a  little  by  handling  during  the  inter- 
val between  the  homicide  and  the  trial,  but  that  it  was  the 
same  rope,  "  the  same  material,"  in  substantially  the  same  con- 
dition as  when  discovered  on  the  morning  of  October  29th, 
1900.  The  cloth  around  the  iron  bar  was  "  wound  tighter" 
when  it  was  found  than  it  was  when  the  bar  was  offered  in 
evidence.  This  also  was  explained  by  the  handling  it  had 
been  through  by  newspaper  reporters  and  others.  All  the 
witnesses  who  spoke  upon  the  subject  testified  that  it  was  the 
same  bar  and  in  substantially  the  same  condition.  The  defend- 
ant when  on  the  stand  recognized  the  rope  and  the  bar  in  evi- 
dence as  the  same  rope  and  the  same  bar  that  he  saw  on  the 
night  in  question.     The  exception  raised  no  error. 

The  only  exception  taken  to  the  body  of  the  charge  was 
not  argued  and  is  of  no  importance.  The  defendant's  coun- 
sel, however,  claims  that  although  the  questions  are  raised  by 
no  exception,  a  new  trial  should  be  granted  on  account  of  the 
charge  under  the  power  intrusted  to  us  by  section  528  of  the 
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Code  of  Criminal  Procedure.  The  portions  of  the  charge, 
now  objected  to  for  the  first  time,  when  read  with  the  context 
are  as  follows :  "  You  are  the  sole  and  exclusive  judges  of  the 
facts.  What  are  the  facts  in  this  case  ?  You  are  to  determine 
them  on  your  own  judgment,  and  it  will  be  my  purpose  and 
my  endeavor  to  do  nothing  and  say  nothing  which  will  in  any 
way  influence  you  in  that  direction.  I  shall  confine  myself  to 
the  law  in  the  case.  I  am  the  supreme  judge  of  the  law. 
And  the  law,  as  I  lay  it  down  to  you,  you  are  to  follow 
implicitly.  But  the  facts  you  are  to  determine  exclusively 
without  any  aid  from  me.  In  this  case  there  is  no  room  for 
prejudice  —  there  should  be  none  —  against  the  defendant,  on 
account  of  his  color,  or  of  any  other  circumstance.  The  pur- 
pose of  our  government,  and  of  our  courts,  has  been  illustrated 
but  yesterday,  in  one  of  the  most  important  criminal  cases 
which  has  ever  been  tried  in  this  land.  In  a  case  where  the 
chief  executive  of  our  nation  of  eighty  millions  of  people  was 
killed  deliberately  and  with  premeditation,  the  defendant  has 
all  the  forms  and  safeguards  of  the  law  vouchsafed  to  him  and 
thrown  around  him.  Able  lawyers  were  assigned  to  defend 
him,  both  of  them,  I  believe,  ex-judges  of  a  high  court  of  this 
state ;  every  proper  safeguard  which  could  be  thrown  around 
a  human  being  was  vouchsafed  to  him.  His  plea  of  guilty, 
which  he  wanted  to  offer  to  the  court,  could  not  be  accepted. 
The  law  would  not  allow  him  to  plead  away  his  life.  It 
requires  that  twelve  men  must  listen  to  the  evidence,  and 
only  convict  him  of  the  terrible  crime  with  which  he  was 
charged,  provided  that  conviction  was  justified  by  the  evi- 
dence. This  case  should  be  tried  just  as  fairly  as  that.  *  *  * 
In  no  respect  is  this  case  more  remarkable,  in  my  judgment, 
than  in  its  few  contradictions.  The  most  difficult  question 
in  this  case,  it  seems  to  me,  is,  did  this  defendant  aid, 
abet  and  assist  in  killing  Hugh  McGovern  referred  to  in  the 
indictment  ? " 

After  fully  defining  the  various  degrees  of  murder  and 
manslaughter   and    carefully   pointing    out   the    distinction 
between  them  the  court  continued :  "  The  facts  which  the  Peo- 
24 
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pie  claim  to  have  established  by  the  evidence  in  this  case  — 
and  it  will  be  for  yoa  gentlemen  to  determine  whether  the 
evidence  sustains  their  claim  or  not — are  as  follows:  First, 
the  People  claim  that  Hugh  McGovern,  referred  to  in  the 
indictment,  is  dead.  That  claim  they  argue  is  established  by 
the  uncontroverted  evidence  in  this  case.  I  understand  it  to 
be  conceded  that  Hugh  McGovern,  referred  to  in  the  indict- 
ment, is  dead.  The  next  fact  which  they  claim  is  established 
by  the  evidence  is  this :  that  he  died  in  the  prison  situated  in 
53rd  street  in  the  county  of  New  York  on  the  29th  day  of 
October,  1900,  from  injuries  inflicted  by  the  defendant  and 
one  Emerson,  or,  at  least,  by  one  of  them.  The  third  fact 
which  they  claim  is  established  by  the  evidence  is  that,  at  the 
time  of  inflicting  the  said  injuries,  both  the  defendant  and 
Emerson  were  prisoners  in  the  said  prison,  under  a  commit- 
ment charging  them  with  the  commission  of  a  felony.  I 
understand  that  this  fact  is  a  conceded  fact,  that  they  were 
both  prisoners  in  this  prison  in  question,  in  cell  No.  6,  under 
a  commitment  charging  them  with  the  commission  of  a  felony. 
1  draw  your  attention  to  this  conceded  fact  as  being  applicable 
to  that  section  of  the  statute  which  makes  it  murder  in  the 
first  degree  to  kill  a  person  while  engaged  in  the  perpetration 
of  a  felony.  The  fourth  fact  which  the  People  claim  is  estab- 
lished by  the  evidence  is  this :  that  at  the  time  the  injury  was 
inflicted  upon  the  deceased  the  defendant  and  Emerson  were 
attempting  to  commit  a  felony,  namely,  to  escape  from  the 
prison,  and  that  they  inflicted  the  injuries  upon  McGovern  to 
facilitate  and  aid  their  escape.  The  fifth  fact  which  the  Peo- 
ple claim  is  established  by  the  evidence  is  that  the  killing  of 
the  deceased  was  without  legal  justification  or  excuse.  There 
is  no  pretense,  as  I  understand  the '  case,  that  there  was  any 
legal  justification  or  excuse  for  killing  McGovern." 

Afterward,  in  summing  up  part  of  these  claims,  the  court 
spoke  of  them  as  conceded,  as  follows :  "  It  is  a  conceded  fact 
that  they  were  in  that  prison  charged  with  committing  a 
felony.  It  is  conceded  that  McGovern  came  to  his  death 
from  injuries  inflicted  by  one  or  both  of  these  men.     It  is 
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conceded  that  at  the  time  that  these  injuries  were  inflicted 
they  were  trying  to  escape,  and  finally  did  escape  from  that 
prison." 

The  charge  closed  with  these  words :  "  You  are  to  deter- 
mine what  the  facts  are  in  this  case,  and,  having  determined 
what  the  facts  are,  without  paying  any  attention,  so  far  as  the 
questions  of  fact  are  concerned,  to  anything  which  I  may  have 
said,  take  the  law  as  I  have  defined  it  to  you  and  if  you  find 
that  the  facts  show  that  this  defendant  has  made  himself  liable 
to  the  law,  and  is  guilty  of  murder  in  the  first  degree,  so  find 
by  your  verdict.  If,  on  the  contrary,  you  find  that,  taking 
into  consideration  all  the  facts  as  you  find  them,  he  is  guiltless, 
has  committed  no  crime  whatever,  say  so  by  your  verdict." 

The  first  criticism  made  in  regard  to  the  charge  is  that  the 
portion  relating  to  the  trial  of  the  murderer  of  President 
McKinley  "  could  not  operate  otherwise  than  injuriously  to 
the  defendant's  case."  We  think  the  charge  is  not  subject  to 
this  imputation.  The  object  of  the  court  was  to  impress 
upon  the  minds  of  the  jury  that  a  man  charged  with  crime  is 
entitled  to  a  fair  trial,  and  to  arouse  their  sense  of  responsi- 
bility by  instructing  them  that  they  were  the  exclusive  judges 
of  the  facts.  As  an  illustration  of  the  care  which  the  law 
takes  to  protect  the  rights  of  every  man  on  trial  for  his  life, 
an  extreme  case  was  referred  to  where  the  prisoner  had 
attempted  to  plead  guilty,  but  his  plea  could  not  be  accepted, 
and  he  was  tried  with  "  every  proper  safeguard  which  could 
be  thrown  around  a  human  being."  Finally  the  jury  were 
told  that  "  this  case  should  be  tried  just  as  fairly  as  that." 
Whether  the  remarks  were  in  good  taste  is  not  for  us  to  pass 
upon,  but  we  think  they  could  not  have  injured  the  defend- 
ant. Instead  of  tending  to  inflame  the  minds  of  the  jurors 
against  him,  as  is  claimed,  the  natural  effect  was  to  impress 
upon  them  the  duty  of  fairness  toward  him,  and  of  deciding 
the  case  only  upon  the  law  and  the  evidence.  They  could  not 
have  inferred  that  because  Czolg06z  was  guilty  the  defendant 
was  guilty  also. 

.  The  second  criticism  relating  to  the  charge  is  that  the  court 
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stated  certain  facts  as  conceded,  whereas  tiie  record  does  not 
show  that  all  of  them  were  conceded,  although  it  does  show  that 
they  were  not  disputed,  and  that  they  were  duly  established  by 
convincing  evidence.  The  attention  of  the  trial  judge  was  not 
called  to  the  mistake  which  it  is  claimed  he  made.  The  asser- 
tion was  not  challenged  and  no  opportunity  was  given  to  cor- 
rect it.  Whether  the  defendant's  counsel  in  summing  up  had 
made  any  concession  does  not  appear.  No  claim  was  made 
during  the  trial,  and  none  is  made  now,  that  the  facts  referred 
to  as  conceded  were  not  conclusively  established.  They  were 
proved  by  persuasive  and  uncontradicted  evidence.  They 
were  not  denied  by  the  defendant  when  upon  the  stand,  and 
indeed  the  most,  if  not  all  of  them,  were  recognized  as  true 
by  his  testimony.  The  trial  judge  told  the  jury  that  they 
were  the  exclusive  judges  of  the  facts,  and  that  they  were  to 
determine  what  the  facts  were  in  the  case  without  paying  any 
attention  to  what  he  had  said  in  that  regard.  After  stating 
that  he  understood  certain  facts  were  conceded,  he  finally 
referred  to  them  as  actually  conceded,  but,  under  the  circum- 
stances, we  think  no  harm  resulted  to  the  defendant,  and  that 
the  misstatement  should  have  been  pointed  out,  and,  if  not 
corrected,  excepted  to.  In  dealing  with  the  facts  during  an 
extemporaneous  address  slight  errors  are  liable  to  creep  into 
the  charge,  but  it  is  the  duty  of  counsel  to  call  attention  to 
them  and  have  them  corrected.  In  the  absence  of  an  excep- 
tion we  do  not  think  an  error  of  this  kind  would  authorize  us 
to  set  aside  a  verdict  rendered  upon  such  conclusive  evidence 
as  there  was  in  this  case.  {PeopU  v.  Hall,  169  N.  If.  184, 
198 ;  People  v.  Constantino,  153  N.  Y.  24,  35 ;  Code  Or. 
Pro.  §  542.) 

The  defendant's  counsel  asked  the  court  to  charge,  in  sub- 
stance, that  the  jury  could  not  convict  of  murder  in  the  first 
degree  unless  they  found  deliberation  and  premeditation, 
because  homicide  committed  while  perpetrating  a  felony  was 
not  specifically  pleaded  in  the  indictment.  We  have  recently 
held  otherwise  and  the  law  was  well  settled  before.  "  Under 
an  indictment  for  murder  in  the  first  degree  the  prosecution 
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may  prove  facts  to  bring  the  case  within  any  of  the  pro- 
visions of  the  statute  defining  the  crime."  {People  v.  Sul- 
livan, 173  N.  Y.  122,  137,  141 ;  People  v.  Giblin,  115  N.  Y. 
196.) 

We  have  endeavored  with  patience  and  fairness  to  review 
all  the  questions  involved  in  this  case,  even  if  not  raised  by 
exceptions  or  argued  by  counsel,  but  we  find  no  just  ground 
upon  which  a  new  trial  can  be  granted.  The  order  amend- 
ing the  return  and  the  judgment  of  conviction  should  be 
affirmed. 

Parker,  Ch.  J.,  Gray,  O'Brien,  Bartlett,  Haight  and 
Martin,  JJ.,  concur. 

Order  and  judgment  affirmed. 


In  the  Matter  of  the  Application  of  Denis  Coleman, 
Appellant,  for  Leave  to  Issue  Execution  and  Sell  Certain 
Eeal  Property. 

The  Karsh  Brewing  Company  et  al.,  Respondents. 

1.  Corporations — Dissolution  —  Judgment.  .  A  final  decree  dis- 
solving a  corporation  and  appointing  a  permanent  receiver,  which  orders 
a  sale  of  the  realty  subject  to  specified  liens,  does  not  have  the  effect  of 
divesting  the  liens  of  existing  judgments  not  referred  to  therein,  and, 
until  any  particular  judgment  is  satisfied  from  the  moneys  in  the  hands 
of  the  receiver,  it  is  the  right  of  the  owner  of  the  judgment  to  proceed  to 
execution  and  sell  subject  to  the  order  of  the  court. 

2.  Receivers  —  Sale  of  Realty  —  The  receiver  of  an  insolvent  cor- 
poration derives  his  power  and  authority  from  the  provisions  of  the 
General  Corporation  Law,  which  do  not  permit  him  to  sell  the  corporate 
realty,  subject  to  certain  liens  referred  to  in  the  final  decree  and  disregard 
others  that  are  valid  and  existing,  but  he  is  required  to  redeem  mort- 
gages and  pledges  and  satisfy  judgments  which  may  be  an  incumbrance 
upon  the  property,  or  to  sell  it  subject  thereto/ 

8.  Same  —  Provisions  op  Code  op  Civil  Procedure  Not  Applicable 
Thereto.  The  provisions  of  the  Code  of  Civil  Procedure,  permitting  the 
sale  of  lands  in  partition  free  of  all  liens,  are  not  applicable  to  the  disso- 
lution of  corporations  on  the  ground  of  insolvency. 

4.  Judicial  Sale  —  Receivers  —  Judgment.  A  purchaser  at  receiv- 
er's sale  of  the  land  of  an  insolvent  corporation  takes  title  subject  to  the 
lien  of  a  judgment  recovered  against  the  corporation  prior  to  the  institu- 
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tion  of  proceedings  for  its  dissolution,  but  declared  void  and  directed 
canceled  of  record  in  a  stockholder's  action  attacking  the  judgment  as 
fraudulent,  which  cancellation  was  enjoined  pending  appeal  on  which 
the  judgment  was  declared  valid  and  permitted  to  stand  for  a  reduced 
amount,  notice  of  which  judgment  and  the  pending  appeal  was  given  to 
the  bidders  assembled  at  the  sale. 

5.  Execution  —  Judicial  Sale  —  Corporations.  The  owner  of  a 
judgment,  which  is  a  lien  upon  the  lands  of  an  insolvent  corporation 
which  has  passed  into  the  hands  of  a  receiver,  may  proceed  to  execution 
and  sell  the  realty  subject  to  the  order  of  the  court,  although  his  judg- 
ment was  omitted  from  the  list  of  liens  enumerated  in  the  final  decree  of 
dissolution  and  subject  to  which  the  receiver  was  authorized  to,  and  did, 
make  sale  of  the  realty. 

Matter  of  Coleman,  77  App.  Div.  496,  reversed. 

(Argued  March  18,  1908;  decided  April  7,  1908.) 

Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  second  judicial  depart- 
ment, entered  December  11, 1902,  which  affirmed  an  order  of 
Special  Term  denying  a  motion  for  leave  to  issue  execution 
on  a  certain  judgment. 

The  nature  of  the  proceeding,  the  facts  and  the  questions 
certified,  so  far  as  material,  are  stated  in  the  opinion. 

John  A.  Dutton  for  appellant.  The  judgment  in  question 
never  ceased  to  be  a  lien  upon  the  real  property  of  the  judg- 
ment debtor  in  Queens  county,  described  in  the  petition, 
because  the  Halpin  judgment,  declaring  it  vacated,  was  itself 
modified  and  stayed,  and  the  docket  of  the  judgment  in  ques- 
tion preserved  by  the  order  in  the  Halpin  suit  made  August 
21,  1895.  (Code  Civ.  Pro.  §§  1250,  1251 ;  MoU  v.  Union 
Bank,  38  N.  Y.  18 ;  Holmes  v.  Rogers,  18  N.  Y.  S.  E.  652 ; 
Holmes  v.  Bush,  35  Hun,  637 ;  Matter  of  Henderson,  157 
N.  Y.  423 ;  N.  T.  L  Co.  v.  N.  W.  Ins.  Co.,  23  N.  Y. 
357 ;  Ladd  v.  Stevenson,  112  N.  Y.  325 ;  VanderbUt  v. 
Schreyer,  81  N.  Y.  646 ;  Matter  of  Regan,  167  N.  Y.  338 ; 
Genet  v.  President,  etc.,  113  N.  Y.  472.)  The  judgment  of 
the  Appellate  Division  declaring  it  valid  to  the  extent  of 
$5,175  related  back  to  the  time  of  the  original  docketing  of 
the  judgment  in  question  and  made  it  a  valid  lieu  from  that 
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time  as  against  the  respondents,  because  they  are  not  bona 
fide  purchasers  or  incumbrancers  of  the  property,  the  pur- 
chaser at  the  receiver's  sale  having  both  actual  and  con- 
structive notice  of  the  existence  of  the  docket  and  pendency 
of  the  appeal  in  the  Hal  pin  suit.  {King  v.  Harris,  34  N. 
Y.  330 ;  Foots  v.  DUlaye,  65  Barb.  521 ;  Taylor  v.  Banney, 
4  Hill,  619 ;  Porter  v.  Parks,  49  N.  T.  564 ;  Dickinson  v. 
TiUinghast,  4  Paige,  215 ;  Curnen  v.  Mayor,  etc.,  79 
N.  Y.  511;  Sweetland  v.  Buell,  164  N.  Y.  541.)  The 
receiver  took  title  to  the  real  property  of  the  corporation 
subject  to  the  lien  of  the  judgment  in  question,  or  to  what- 
ever rights  or  equities  existed  in  favor  of  the  judgment 
creditor,  and  such  lien  or  rights  were  not  divested  either  by 
the  appointment  of  the  receiver,  or  by  the  sale  of  the  real 
property  by  him.  (Beach  on  Receivers,  209,  §  218 ;  Gluck 
&  Becker  on  Receivers,  19 ;  Matter  of  B.  G.  I.  C,  143  N. 
Y.  261 ;  Woerishoffer  v.  N.  B.  C.  Co.,  99  N.  Y.  398 ;  Daven- ' 
dorf  v.  Beardsley,  23  Barb.  656 ;  Matter  of  Van  Allen,  37 
Barb.  225  ;  Hvbbcwrd  v.  Hamilton  Bank,  7  Mete.  [Mass.]  340 ; 
C.  C.  Bank  v.  Bisley,  19  N.  Y.  369 ;  Fitzgerald  v.  Quann, 
109  N.  Y.  386 ;  Dean  v.  M.  F.  B.  Co.y  119  N.  Y.  540 ;  Scott 
v.  Ehnore,  10  Hun,  68.)  The  confirmation  of  the  sale  by 
the  court  did  not  enlarge  the  title  which  the  purchaser  took 
from  the  receiver,  but  merely  made  the  sale  by  the  receiver 
the  act  of  the  court  itself,  being  necessary  to  pass  the  title  to 
the  purchaser.  But  that  title  was  simply  what  the  receiver 
sold.  (Kleeber  on  Judicial  &  Execution  Sales,  §  381 ;  Rorer 
on  Judicial  Sales  [2d  ed.],  188.)  If  appellant's  judgment  was 
a  lien  upon  the  property  in  question  at  the  time  of  the  dis- 
solution of  the  corporation,  and  was  not  cut  off  by  the 
receiver's  sale,  the  fact  of  the  dissolution  of  the  corporation 
does  not  prevent  the  enforcement  of  the  lien  by  a  sale  under 
execution.  (Curran  v.  State  of  Arkansas,  15  How.  [U.  S.] 
304.) 

Uriah  W.  Tompkins  and  C.  J.  G.  Hatt  for  respondents. 
The  court  at  Special  Term  properly  exercised  its  discretion  in 


376  Matter  of  Coleman.  [ApriL 

Opinion  of  the  Court,  per  Babtlett,  J.  [Vol.  174. 

withholding  leave  to  issue  execution  until  after  an  accounting 
by  the  receiver  and  a  distribution  of  all  the  proceeds  in  his 
hands  ratably  among  the  creditors  of  the  corporation.  (Code 
Civ.  Pro.  §§  1246,  1251,  1369.)  As  a  matter  of  law  the  peti- 
tioner is  not  entitled  to  the  relief  prayed  for.  (L.  1884,  ch.  285, 
§  1 ;  AUy.-Gen.  v.  A.  M.  Ins.  Co.,  100  N.  Y.  279  ;  Verplank 
v.  M.  Ins.  Co.,  2  Paige,  438 ;  Matter  of  Globe  Ins.  Co.,  6 
Paige,  102 ;  Matter  of  Waterbury,  8  Paige,  380 ;  Chapman 
v.  Douglas,  5  Daly,  244 ;  Atty.-Gen.  v.  G.  L.  Ins.  Co.,  77  K 
Y.  272  ;  Matter  of  Berry,  26  Barb.  55  ;  Matter  of  C.  J.  Co., 
128  N.  Y.  550 ;  Dickey  v.  Bates,  35  N.  Y.  Snpp.  525  ;  Matter 
ofF.L.&  F.  Mfg.  Co.,  34  N.  Y.  Supp.  983 ;  Herrings  v.  E. 
R.  R.  Co.,  105  N.  Y.  340 ;  Decker  v.  Gardner,  124  N.  Y.  334.) 
The  statute  and  the  decree  of  dissolution  contemplate  that  the 
sale  of  the  realty  shall  be  free  and  clear  of  all  judgment  liens, 
unless  especially  reserved  in  the  decree,  and  that  the  receiver 
shall  pay  out  of  the  money  realized  on  the  sale  all  judgments 
existing  against  such  corporation  to  the  extent  and  value  of 
the  real  estate  on  which  they  are  respectively  lieus.  (White 
on  Corporations,  595,  §  79,  subd.  2 ;  I.  C.  Co.  v.  N.  L.  Co., 
58  N.  Y.  Supp.  720 ;  Matter  of  S.  S.  Co.,  136  N.  Y.  176 ; 
Code  Civ.  Pro.  §  1793 ;  Matter  of  Waterbury,  8  Paige,  380.) 
There  can  be  no  lien  of  judgment  upon  realty  unless  a  judg- 
ment exists,  and  a  docket  continuing  at  a  time  when  the  rec- 
ord of  the  court  show6  that  there  is  no  judgment  to  support 
and  sustain  it  is  notice  to  no  one,  and  the  restoration  of  a  judg- 
ment once  vacated  does  not  affect  bona  fide  transactions 
entered  into  during  the  period  the  judgment  remained  vacated 
and  annulled.  (King  v.  Harris,  34  N.  Y.  330 ;  Gurnen  v. 
Mayor,  etc.,  79  N.  Y.  511 ;  Freeman  on  Judgments  [4th  ed.], 
§  381.) 

Bartlett,  J.  The  petitioner  prays  for  leave  to  issue  an 
execution  upon  a  judgment  recovered  by  him  against  the 
Mutual  Brewing  Company,  which  is  alleged  to  be  a  lien  upon 
its  real  property  in  Queens  county. 

The  various  persons  in  interest  are  made  parties  to  this  pro- 
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oeeding.  The  contestant  having  the  most  substantial  interest 
is  the  grantee  of  the  purchaser  of  the  real  estate  of  the 
Mutual  Brewing  Company  at  the  receiver's  sale  —  the  Karsh 
Brewing  Company.  The  receiver,  Duffy,  while  a  party  to 
this  proceeding  and  appearing  by  attorney,  makes  no  affidavit 
and  furnishes  no  explanation  as  to  the  amount  or  condition  of 
the  trust  funds  in  his  hands,  or  why  he  has  failed  to  account 
for  a  period,  now,  of  nearly  seven  years. 

The  petitioner  previously  obtained  an  order  of  the  Special 
Term  allowing  him  to  issue  execution,  but  the  Appellate 
Division  set  it  aside  on  the  ground  that  no  notice  had  been 
given  to  the  party  who  had  acquired  title  under  the  receiver's 
sale,  with  leave  to  the  petitioner  to  renew  the  motion  upon 
proper  notice,  stating  in  its  opinion  as  follows :  "  We  do  not 
now  undertake  to  determine  whether  Denis  Coleman's  judg- 
ment was  a  lien  upon  the  real  property  in  question  at  the 
time  of  the  sale  by  the  receiver."  (66  App.  Div.  37,  40.) 
This  proceeding  was  instituted  in  pursuance  of  the  leave  so 
granted. 

The  Special  Term  denied  the  motion  and  the  Appellate 
Division,  with  a  divided  court,  held  that  the  receiver's  sale 
of  the  real  estate,  as  made,  was  not  subject  to  the  lien  of  the 
petitioner's  judgment. 

The  sole  question  presented  by  this  appeal  is  as  to  whether 
the  judgment  of  the  petitioner,  in  view  of  the  somewhat  com- 
plicated legal  proceedings,  to  which  reference  is  hereafter 
made,  was  a  lien  on  the  real  estate  of  the  Mutual  Brewing 
Company  at  the  time  of  the  receiver's  sale. 

On  the  13th  day  of  June,  1893,  the  petitioner  recovered 
a  judgment  against  the  Mutual  Brewing  Company  in  Albany 
county  for  $19,456.96,  which  was  on  the  same  day  docketed 
in  said  county  and  the  county  of  Queens.  About  a  week 
later,  on  the  19th  day  of  June,  1893,  an  action  in  the  Supreme 
Court  of  Queens  county  was  instituted  by  one  Hatpin,  a  stock- 
holder and  officer  of  the  Mutual  Brewing  Company,  against 
that  company,  certain  of  its  directors  and  others,  including 
the  petitioner.    The  complaint  alleged,  among  other  things, 
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that  the  judgment  in  favor  of  the  petitioner  was  obtained 
through  the  wrongful  and  fraudulent  acts  of  the  defendant 
directors  of  the  corporation,  and  asked  that  it  be  vacated  and 
set  aside. 

The  petitioner  appeared  and  answered  in  that  action.  The 
case  was  tried  and  judgment  entered  therein,  July  16th,  1895, 
which  adjudged,  among  other  things,  that  the  said  judgment 
was  invalid  and  void,  and  "  is  hereby  vacated  and  set  aside, 
and  that  the  clerk  of  Albany  County  be  and  he  is  hereby 
directed  to  mark  said  judgment  vacated,  set  aside  and  can- 
celed of  record." 

Shortly  thereafter,  and  on  the  21st  of  August,  1895,  this 
petitioner  procured  an  order,  in  substance,  that  all  proceed- 
ings for  carrying  into  effect  that  part  of  the  judgment  entered 
in  the  Halpin  suit,  which  directed  the  vacating,  setting  aside 
and  canceling  of  record  the  judgment  in  question  be  stayed 
pending  the  appeal  which  had  been  taken  to  the  General 
Terra,  and  the  clerk  of  Albany  county  was  restrained  and 
enjoined  from  canceling  of  record  and  from  marking  as 
vacated  or  set  aside  said  judgment  pending  said  appeal  and 
until  the  determination  thereof.  At  the  time  this  order  was 
made,  the  dockets  of  the  judgment  in  Albany  and  Queens 
counties  had  not  been  marked  vacated,  set  aside  or  canceled 
of  record,  nor  have  they  ever  been  so  marked. 

The  appeal  from  the  judgment  in  the  Halpin  suit  was  not 
decided  by  the  Appellate  Division  until  between  two  and 
three  years  later,  on  the  26th  day  of  January,  1898.  The 
Appellate  Division  struck  out  from  tli£  judgment  of  the  trial 
court  the  entire  provision  in  regard  to  the  judgment  in  ques- 
tion and  inserted  in  place  thereof  the  following,  being  sub- 
division VIII :  "  That  the  agreement  entered  into  between 
the  defendant,  The  Mutual  Brewing  Company  and  Denis 
Coleman  on  the  25th  day  of  March,  1893,  and  the  note  for 
the  sura  of  $19,300.00,  dated  May  1st,  1893,  given  in  pur- 
suance thereof,  are  both  and  each  invalid  and  void ;  but  as 
there  has  been  delivered  under  said  agreement  hogsheads,  har- 
ness and  trucks  of  the  maximum  value,  as  found  by  the  trial 
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court,  of  $5,175.00,  the  judgment  entered  upon  said  note  in 
favor  of  the  defendant,  Denis  Coleman,  against  The  Mutual 
Brewing  Company,  on  the  13th  day  of  June,  1893,  for  the 
sum  of  $19,456.96,  with  the  clerk  of  Albany  county,  be  and 
the  same  is  hereby  reduced  to  the  sum  of  $5,175.00,  and  the 
clerk  of  Albany  county  be  and  he  is  hereby  directed  to  reduce 
said  judgment  to  such  sum  and  correct  the  record  thereof 
accordingly,  and  said  judgment  as  so  reduced  be  and  the  same 
is  hereby  permitted  to  stand  as  a  valid  judgment  against  The 
Mutual  Brewing  Company  for  such  amount." 

After  this  appeal  had  been  taken  by  the  petitioner  from  the 
Halpin  judgment,  and  after  the  Special  Term  had  permitted 
the  dockets  of  said  judgment  to  stand  pending  the  determina- 
tion of  the  appeal,  and  on  the  21st  day  of  December,  1895,  an 
action  by  the  People  was  instituted  against  the  Mutual  Brew- 
ing Company  for  its  dissolution  on  the  ground  of  insolvency, 
wherein  an  order  was  issued  on  the  same  day  appointing  one 
Duffy  as  temporary  receiver.  This  order  contained  the  usual 
provisions,  among  others,  restraining  judgment  creditors  from 
issuing  executions. 

On  May  16th,  1896,  a  final  judgment  was  entered  dissolv- 
ing the  corporation  and  appointing  as  permanent  receiver 
Duffy  the  temporary  receiver.  This  final  judgment  contained 
a  clause  stating  certain  liens  subject  to  which  the  real  estate 
and  other  property  should  be  sold  by  the  receiver.  These 
liens  were  a  mortgage  for  fifty  thousand  dollars  held  by  one 
Marshall ;  also  another  mortgage  upon  the  real  estate  for  the 
sum  of  $28,753.83;  also  a  chattel  mortgage  and  two  judg- 
ments, described  in  detail,  as  liens  upon  the  personal  property, 
executions  having  been  levied. 

On  June  22nd,  1896,  the  receiver's  sale  took  place,  subject 
to  a  notice  of  sale  then  read  to  the  bidders  assembled.  This 
notice,  except  the  description  of  the  property  to  be  sold,  was, 
in  substance,  as  follows :  That  in  pursuance  of  the  judgment 
dissolving  the  Mutual  Brewing  Company,  the  appointment 
of  a  permanent  receiver  thereof  and  directing  that  all  the 
property  and  assets  of  the  company  be  sold  as  therein  pro- 
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vided,  the  receiver  would  sell  at  public  auction  on  the  day 
mentioned  all  the  property  and  assets  of  the  Mutual  Brew- 
ing Company  and  of  Edward  Duffy,  as  receiver  of  that  com- 
pany appointed  in  the  action  of  Paul  Halpin  against  the 
Mutual  Brewing  Company. 

Before  the  sale  took  place  and  in  the  presence  and  hearing 
of  the  bidders  assembled,  the  petitioner  herein  read  a  notice 
to  the  effect  that  he  was  a  judgment  creditor  of  the  brewing 
company  to  the  amount  of  $27,508.90  and  interest  from  June 
13th,  1893,  by  virtue  of  two  judgments  recovered  by  him  that 
day  in  the  Supreme  Court  of  Albany  county ;  that  the  tran- 
scripts of  said  judgments  were  filed  in  the  office  of  the  county 
clerk  of  Queens  county,  June  13th,  1893 ;  and  that  said  judg- 
ments were  still  of  record  in  said  county  clerk's  office  and 
liens  upon  all  the  real  estate  of  the  Mutual  Brewing  Company 
situated  in  Queens  county,  and  subject  only  to  a  lien  of  a 
mortgage  for  fifty  thousand  dollars  held  by  Cornelia  Marshall 
and  covering  a  portion  of  the  real  estate  of  said  company,  and 
a  mortgage  made  by  John  W.  Dobler,  as  trustee,  covering  a 
portion  of  the  real  estate  of  said  company. 

He  also  gave  notice  that  he  had  appealed  from  the  judg- 
ment entered  July  16th,  1895,  in  the  action  brought  by  Paul 
Halpin  against  the  Mutual  Brewing  Company  and  others, 
wherein  the  said  judgments  in  his  favor  were  declared  invalid 
and  that  said  appeal  was  pending  and  undetermined ;  that 
any  person  purchasing  any  real  estate  of  the  said  the  Mutual 
Brewing  Company  situated  in  said  county  of  Queens  upon 
this  sale  would  purchase  and  take  title  to  the  same  subject  to 
the  liens  of  said  judgments. 

It  may  be  stated,  by  way  of  explanation,  that  on  the  same 
day  the  petitioner  recovered  his  judgment  for  $19,456.96  in 
Albany  county  he  also  recovered  another  judgment  against 
the  brewing  company  for  $8,000.00,  which  is  not  involved  in 
this  proceeding. 

After  the  reading  of  this  notice  by  the  petitioner  the  sale 
took  place  and  the  property  was  bid  in  by  one  George  Karsh 
for  the  sum  of  $250.00 ;  he  afterwards  received  the  receiver's 
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conveyance  and  transferred  the  property  to  the  Karsh  Brew- 
ing Company,  the  corporation  responding  to  this  appeal. 

It  is  very  clear  that,  from  the  13th  day  of  June,  1893, 
when  the  petitioner  recovered  his  judgment  for  $19,456.96 
against  the  Mutual  Brewing  Company,  it  remained  a  lien  for 
that  amount  down  to  the  26th  day  of  January,  1898,  when 
the  judgment  was  filed,  wherein  the  Appellate  Division 
reduced  the  amount  thereof,  as  already  stated. 

The  language  of  the  Appellate  Division  is  significant 
and  fully  sustains  the  contention  of  the  appellant  that  this 
lien  existed  as  above  stated.  The  Appellate  Division  decreed 
that  the  amount  of  the  judgment  in  question  "is  hereby 
reduced  to  the  sum  of  $5,175.00,  and  the  clerk  of  Albany 
County  be  and  he  is  hereby  directed  to  reducp  said  judgment 
to  such  amount  and  correct  the  record  thereof  accordingly, 
and  said  judgment  as  so  reduced  be,  and  the  same  hereby  'is, 
permitted  to  stand,  as  a  valid  judgment  against  the  Mutual 
Brewing  Company  for  such  amount." 

In  considering  the  effect  upon  the  petitioner's  rights  by  the 
receiver's  sale  it  must,  therefore,  be  assumed  that  at  the  time 
the  suit  was  instituted  by  the  People  to  dissolve  the  Mutual 
Brewing  Company  on  the  ground  of  its  insolvency  and  dur- 
ing all  the  proceedings  in  that  action,  the  judgment  in  ques- 
tion was  a  lien  upon  the  real  estate  of  said  Company,  a  portion 
of  the  time  for  the  full  amount  and  later  for  the  reduced 
amount.  {Matter  of  Wdterbury,  8  Paige,  380  ;  Chautauque 
County  Bank  v.  Risley,  19  N.  Y.  369 ;  King  v.  Harris,  34 
N.  Y.  330.) 

The  position  of  the  respondent  is  that  the  statute  and  the 
decree. of  dissolution  contemplate  that  the  sale  of  the  realty 
shall  be  free  and  clear  of  all  judgment  liens  unless  specially 
reserved  in  the  decree  and  that  the  receiver  shall  pay  out  of 
the  money  realized  on  the  sale  the  judgments  existing  against 
the  corporation  to  the  extent  and  value  of  the  real  estate  on 
which  they  are  respectively  liens. 

The  general  rule  is  that  a  receiver  in  proceedings  to  dis- 
solve a  corporation  is  not  entitled  to  the  rights  of  a  bona  fide 
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purchaser,  as  he  gets  no  better  title  than  the  party  he  repre- 
sents.   (Beach  on  Receivers,  §  223.) 

The  fact  that  the  final  decree  orders  a  sale  subject  to  cer- 
tain liens  does  not  have  the  effect  of  divesting  the  liens  of 
existing  judgments  not  referred  to  therein,  and,  until  any 
particular  judgment  is  satisfied  from  the  moneys  in  the  hands 
of  the  receiver,  it  is  the  right  of  the  owner  of  the  judgment  to 
proceed  to  execution  and  sell  subject  to  the  order  of  the  court. 

"  As  in  case  of  other  judicial  sales,  there  is  no  warranty  of 
title,  express  or  implied,  and  the  purchaser  takes  only  the  title 
which  the  corporation  had,  and  he  takes  this  title  subject  to 
any  paramount  liens  or  equities  subsisting  against  the  prop- 
erty." (5  Thompson's  Commentaries  on  the  Law  of  Corpo- 
rations, §  7013.) 

It  has  long  been  the  settled  law  of  this  state  that  the  juris- 
diction of  chancery  does  not  extend  to  the  sequestration  of  the 
property  of  the  corporation  by  means  of  a  receiver.  {Attor- 
ney-General v.  Utica  Insurance  Co.,  2  Johns.  Ch.  371; 
Attorney-General  v.  Bank  of  Niagara,  Hopkins,  354 ;  IT.  S. 
Trust  Co.  v.  N.  Y.,  W.  S.  dk  B.  By.  Co.,  101  N.  Y.  478 ;  Mat- 
ter of  Binghamtxm  General  Electric  Co.,  143  K  Y.  261,  263.) 

The  proceedings  to  dissolve  a  corporation,  either  voluntary 
or  involuntary,  rest  wholly  upon  the  provisions  of  the  statute. 
There  is  no  statutory  authority  permitting  a  receiver,  in  an 
action  brought  by  the  People  to  dissolve  a  corporation  on  the 
ground  of  insolvency,  to  sell  the  real  estate  subject  to  certain 
liens,  referred  to  in  the  final  decree,  and  disregard  others  that 
are  valid  and  existing. 

The  powers  of  receivers  have  been  re-enacted  in  the  Gen- 
eral Corporation  Law,  being  chapter  35  of  the  General  Laws. 
This  revision  of  the  statutory  law  of  the  state  on  the  subject 
now  under  consideration  did  not  repeal  certain  sections  of  the 
Revised  Statutes,  which  were  continued  and  made  applicable 
to  receivers  in  dissolution  proceedings.  These  provisions  of 
the  General  Corporation  Law  and  the  old  Revised  Statutes 
are  as  follows :  "Such  receivers  shall  be  vested  with  all  the 
estate,  real  and  personal,  of  such  corporation  from  the  time  of 
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their  having  filed  the  security  hereinbefore  required,  and  shall 
be  trustees  of  such  estate  for  the  benefit  of  the  creditors  of 
such  corporation  and  of  its  stockholders."  (Section  115  of 
the  General  Corporation  Law ;  Vol.  1,  Birdseye's  K.  S.  [3d 
ed.]  p.  758 ;  section  67,  2  R.  S.  469.) 

"Such  receivers  shall  have  all  the  power  and  authority 
conferred  by  law  upon  trustees  to  whom  an  assignment  of  the 
estate  of  insolvent  debtors  may  be  made,  pursuant  to  the  pro- 
visions of  the  fifth  chapter  ot  the  second  part  of  the  Revised 
Statutes."  (Section  116  of  the  General  Corporation  Law ;  2 
R.  S.  469,  §  68.)  This  fifth  chapter  has  been  repealed  except 
article  eighth,  which  is  entitled,  "  Of  the  powers,  duties  and 
obligations  of  trustees  herein  under  this  title,"  which  referred 
to  the  trustees,  among  others,  of  insolvent  debtors. 

The  powers  of  trustees  and  assignees  under  the  above  article 
eighth  (2  R.  S..  41,  §  7)  are  set  forth  in  a  section  containing 
nine  subdivisions.     Subdivisions  four  and  seven  read  : 

"  4.  From  time  to  time,  to  sell  at  public  auction,  all  the 
estate,  real  and  personal,  vested  in  them,  which  shall  come  to 
their  hands,  after  giving  at  least  fourteen  days'  public  notice 
of  the  time  and  place  of  sale,  and  also  publishing  the  same  for 
two  weeks  in  a  newspaper,  printed  in  the  county,  where  the 
sale  shall  be  made,  if  there  be  one." 

"  7.  To  redeem  all  mortgages  and  conditional  contracts  and 
all  pledges  of  personal  property,  and  to  satisfy  any  judgments, 
which  may  be  an  incumbrance  on  any  property  so  sold  by 
them ;  or  to  sell  such  property  subject  to  such  mortgages,  con- 
tracts, pledges  or  judgments."  (See,  also,  Birdseye's  R.  S. 
[3d  ed.]  vol.  3,  p.  3867,  §  48,  subds.  4  and  7.) 

It  thus  appears  that  a  receiver  is  a  trustee  for  the  benefit  of 
the  creditors  of  the  corporation  as  well  as  its  stockholders,  and 
that  he  is  to  redeem  mortgages  and  pledges  and  satisfy  any 
judgment  which  may  be  an  incumbrance  upon  the  property 
so  sold  by  him,  or  to  sell  such  property  subject  to  mortgages, 
contracts,  pledges  or  judgments. 

In  the  case  at  bar  the  receiver  failed  to  follow  either  course 
marked  out  by  the  statute ;  he  sold  the  real  estate  of  the  cor- 
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poration  for  the  nominal  consideration  of  $250.00,  subject  to 
certain  liens  referred  to  in  the  final  decree,  on  June  22nd, 
1896,  without  mentioning  the  lien  of  defendant's  judgment, 
and  has  failed  in  this  proceeding,  although  appearing  by 
counsel,  to  make  any  affidavit  as  to  the  condition  of  the 
trust  funds  in  his  hands,  or  to  give  any  reason  why  he  has 
not  accounted  for  a  period,  now,  of  nearly  seven  years. 

The  provisions  of  the  Code  of  Civil  Procedure,  permitting 
the  sale  of  lands  in  partition  free  of  all  liens,  are  not  applicable 
to  the  dissolution  of  corporations  on  the  ground  of  insolvency. 

The  petitioner  is  entitled  to  an  order  permitting  him  to 
issue  execution  upon  the  judgment  in  question,  reduced  to 
$5,175.00  and  interest,  and  to  sell  thereunder  the  real  prop- 
erty of  the  Mutual  Brewing  Company,  on  which  it  was  a 
lien  at  the  time  of  the  sale  thereof.  Also  to  have  such  other 
or  further  relief  as  prayed  for  in  his  petition  herein  necessary 
to  accomplish  this  result. 

The  learned  Appellate  Division  has  certified  to  us  three 
questions  :  (1)  "  Did  the  purchaser  at  the  sale  made  by  the 
receiver  of  The  Mutual  Brewing  Company,  June  22nd,  1896, 
take  the  title  to  the  real  property  purchased  by  him,  subject 
to  the  lien  of  the  judgment  originally  for  $19,456.96,  subse- 
quently reduced  to  $5,175.00,  in  favor  of  Denis  Coleman 
and  against  The  Mutual  Brewing  Company,  filed  and 
docketed  in  Albany  county  June  13th,  1893,  and  docketed  in 
Queens  county  on  the  same  day  ? " 

We  answer  this  question  in  the  affirmative,  and  it,  there- 
fore, becomes  unnecessary  to  consider  the  second  question. 

The  third  question  reads :  "  Is  Denis  Coleman  entitled  to 
issue  execution  upon  the  said  judgment  recovered  by  him 
against  The  Mutual  Brewing  Company,  June  13th,  1893, 
and  to  sell  thereunder  the  real  property  described  in  the 
petition  herein  ? " 

We  answer  this  question  in  the  affirmative. 

The  order  appealed  from  should  be  reversed,  with  costs. 

Parker,  Ch.  J.,  O'Brien,  Haight,  Vann,  Cullen  and 
Werner,  J  J.,  concur. 

Order  reversed. 
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Herbert  J.  Rice,  Appellant,  v.  Eureka  Paper  Company, 

Respondent. 

1.  Master aih>  Servant— Bisk  of  Employment  —  When  Promise 
to  Repair  Defects  in  Machine  Shifts  Risk.  A  promise  made  by  the 
master  at  the  close  of  the  week  to  repair  a  machine  during  the  fore  part  of 
the  next  week  is  a  promise  to  repair,  not  at  once,  but  within  a  reasonable 
time,  and  a  servant  who  had  accepted  employment  upon  the  machine  with 
knowledge  of  its  defects,  but  thereafter  protested  against  them  and 
threatened  to  quit  work  unless  they  were  remedied,  and  who  was  induced 
by  such  promise  to  continue  in  his  employment,  is  justified  in  remain- 
ing at  his  work  during  such  time,  and  where  he  is  injured  on  the 
Wednesday  of  the  following  week,  the  risk  of  employment  theretofore 
voluntarily  accepted  by  him  became  that  of  the  master  and  the  latter  is 
liable. 

Rice  v.  Eureka  Paper  Co.,  70  App.  Div.  886,  reversed. 

(Argued  March  5,  1908;  decided  April  9,  1908.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
March  20,  1902,  which  reversed  a  judgment  in  favor  of  plain- 
tiff entered  upon  a  verdict  and  an  order  denying  a  motion  for 
a  new  trial  and  granted  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Frank  C.  Sargent  for  appellant.  Defendant  was  guilty  of 
negligence.  (Radman  v.  Haberstro,  17  N.  Y.  S.  R.  497 ; 
Thomas  on  Negligence,  746 ;  Benzmg  v.  Steinway  <&  Sons, 
101  N.  Y.  541 ;  Laning  v.  N.  T.  C.  <&  II.  R.  R.  R.  Co., 
49  N.  Y.  521 ;  Corcoran  v.  Holhrook,  59  N.  Y.  517 ;  Cone  v. 
D.,  Z.  dk  W.  R.  R.  Co.,  81  N.  Y.  206.)  The  plaintiff  did 
not  assume  the  risk,  nor  was  he  guilty  of  contributory  negli- 
gence by  continuing  at  work  under  the  promise  to  repair. 
(Cooley  on  Torts  [2d  ed.],  559,  560 ;  S.  &  R.  on  Neg. 
[5th  ed.]  372 ;  Bailey's  Master's  Liability  to  Servants,  207 ; 
Dresser's  Employer's  Liability  to  Servants,  583,  §  115;  2 
Thompson  on  Neg.  1009 ;  Whittaker's  Smith  on  Neg.  172 ; 
Burrows  on  Neg.  120 ;  "Wood  on  Master  &  Servant,  753, 
25 
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§  380;  Bough  v.  Railway  Co.,  101  U.  S.  225 ;  Swift  &  Co. 
v.  O'Neil,  187  111.  337;  Ferries  v.  B.  M.  Works,  90  Wis. 
541 ;  Stoulenburgh  v.  D.  G.  B.  Co.,  82  Iowa,  239 ;  Roux  v. 
B.  <&  D.  L.  Co.,  85  Mich.  519  ;  Snowberg  v.  N.  S.  Co.,  43 
Minn.  532  ;  Manufacturing  Company  v.  Morrisey,  40  Ohio, 
148 ;  Conroy  v.  V.  I.  Works,  62  Mo.  35  ;  Patterson  v.  P. 
dk  C.  R.  R.  Co.,  76  Penn.  St.  389 ;  G.,  C.  db  S.  F  R.  Co.  v. 
Donnelly,  70  Texas,  371.) 

James  Devine  for  respondent.  The  risk  incident  to  the 
service  and  operating  the  machine  being  obvious  and  under- 
stood by  the  plaintiff,  he  must  be  held  to  have  assumed  it, 
and  defendant  is,  as  a  matter  of  law,  exempt  from  liability. 
(Bickey  v.  Taaffe,  105  N.  Y.  26 ;  Buckley  v.  G.  P.  Co.,  113 
N.  Y.  540 ;  Crown  v.  Orr,  140  N.  Y.  450 ;  Enisley  v.  Pratt, 
148  N.  Y.  373,  377;  Monzi  v.  Friedline,  33  App.  Div.  217; 
Farrett  v.  Tatham,  36  App.  Div.  319 ;  Cmielowski  v.  M*  S. 
R.  Co.,  11  App.  Div.  111.)  The  plaintiff,  in  accepting  serv- 
ice upon  the  machine,  took  the  risk  of  the  apparent  perils 
incident  to  its  use  in  its  then  condition,  and  defendant  was 
not  called  upon  to  make  any  alterations  to  secure  greater 
safety.  {Bickey  v.  Taaffe,  105  N.  Y.  26 ;  Sweeney  v.  B.  cfe 
J.  E.  Co.,  101  N.  Y.  520 ;  Gibson  v.  K  R.  R.  Co.,  63  N.  Y. 
452 ;  Be  Forrest  v.  Jewett,  88  N.  Y.  264 ;  Shaw  v.  Sheldon, 
103  N.  Y.  667 ;  Bajus  v.  S.,  B.  ds  N.  T.  R.  R.  Co.,  103 
N.  Y.  318.)  Even  assuming  that  a  promise  was  made  by 
the  defendant  to  place  a  shifter  upon  the  machine,  the  risk 
assumed  by  the  plaintiff  was  not  suspended,  and  plaintiff  was 
guilty  of  contributory  negligence.  (Sweeney  v.  B.  &  J.  E. 
Co.,  101  N.  Y.  523 ;  Bannigan  v.  Smith,  28  App.  Div.  176; 
McCarthy  v.  Washburn,  42  App.  Div.  252;  Spencer  v. 
Worthington,  44  App.  Div.  496 ;  Marsh  v.  Chickering,  101 
N.  Y.  396.)  Even  though  a  promise  be  made  which  does  sus- 
pend the  risk,  it  is  suspended  only  while  the  promise  is  run- 
ning, and  the  promise  must  be  the  inducement  that  led  the 
servant  to  continue  work.  (B.,  etc.,  Ry.  Co.  v.  Liehe,  17  Col. 
I ;  S.  0.  Co.  v.  Belmick,  148  Ind.  460 ;  McF  C.  Co.  v. 
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Potter,  52  N.  E.  Rep.  209;  Wilson  v.  Winona,  37  Minn. 
326 ;  20  Am.  &  Eng.  Ency.  of  Law,  128 ;  Lewis  v.  N.  T., 
etc.,  R.  R.  Co.,  153  Mass.  73.)  The  absence  of  a  shifter  upon 
this  rag  cutter  was  not  the  proximate  cause  of  plaintiffs 
injury,  and  whether  its  presence  would  have  prevented  the 
injury  is  pure  speculation  and  guesswork.  {Hudson  v.  R.,  W. 
(&  0.  R.  R.  Co.,  145  N.  Y.  408 ;  Bond  v.  Smith,  113  N.  Y. 
378;  Pauley  v.  S.  O.  cfe  L.  Co.,  131  N.  Y.  90;  Linkhavf 
v.  Lombard,  137  N.  Y.  417 ;  Hemmens  v.  Nelson,  138  N.  Y. 
517 ;  Laidlaw  v.  Sage,  158  N.  Y.  73 ;  Ryder  v.  S.  R.  T.  R.  Co., 
171  N.  Y.  139.)  The  injury  was  the  result  of  an  unforeseen 
accident,  not  one  that  could  have  been  reasonably  anticipated 
by  the  defendant,  and  plaintiff  cannot  recover.  {Buckley  v. 
O.  P.  dk  R.  M.  Co.,  113  N.  Y.  540;  Ayres  v.  R.  R.  R. 
Co.,  156  K  Y.  104;  Cleveland  v.  N.  J.  S.  Co.,  125  N.  Y. 
306.) 

Werner,  J.  This  action  is  brought  to  recover  damages  for 
injuries  sustained  by  plaintiff  through  defendant's  alleged 
negligence.  The  facts,  which  for  the  purposes  of  this  appeal 
must  be  taken  as  true,  are  briefly  as  follows :  In  April,  1900, 
and  for  a  number  of  years  prior  thereto  the  defendant  was 
engaged  in  the  manufacture  of  paper  in  its  mill  located  at 
Oswego  Falls,  N.  Y.  As  part  of  its  equipment  it  had  a 
machine  known  as  a  "  rag  cutter  "  which  was  on  the  second 
floor  of  the  mill  almost  directly  over  the  main  power  shaft 
which  extended  through  the  first  story  of  the  building  near 
the  ceiling.  This  "rag  cutter,"  roughly  described,  con- 
sisted of  a  feed  table  about  three  feet  long,  one  end  of 
which  connected  with  a  large  slowly  revolving  cylinder, 
with  teeth  or  spikes  upon  its  circumference.  Under- 
neath this  cylinder  was  a  stationary  plate  and  behind  this 
an  arrangement  of  rapidly  revolving  knives.  The  rags,  rope 
and  other  materials  to  be  cut  up  were  fed  into  the  machine 
by  the  operator  who  stood  at  the  end  of  the  feed  table.  As 
this  material  reached  the  spiked  cylinder  it  was  drawn  in  and 
subjected  to  pressure  which  brought  it  into  contact  with  the 
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knives  where  it  was  cut  into  small  fragments.  Near  the  end 
of  the  axle  or  shaft  of  this  machine,  but  beyond  the  reach  of 
the  operator  when  standing  at  his  position  in  front  of  the  feed 
%  table,  were  two  pulleys,  one  tight,  the  other  loose,  and  both 
covered  by  a  box.  On  .  the  power  shaft  in  the  lower  story 
there  were  also  two  pulleys  similarly  arranged.  These  two 
sets  of  pulleys  were  connected  by  a  belt  which,  when  on  the 
tight  pulleys,  transmitted  the  power  from  the  main  shaft  to 
the  rag  cutter  and  set  it  in  motion.  The  only  way  in  which 
this  machine  could  be  stopped  in  the  room  where  it  was 
located  was  to  lift  the  cover  or  box  from  the  pulleys  on  the 
machine's  axle  and,  with  a  stick,  to  guide  the  belt  from  the 
tight  pulley  to  the  loose  one ;  and  in  starting  the  machine 
this  process  was,  of  course,  reversed.  If  the  power  was  to  be 
shut  off  at  the  main  shaft,  that  was  done  on  the  floor  below  by 
means  of  a  longer  stick  with  which  the  belt  was  shifted  to 
the  loose  pulley  on  the  power  shaft.  Beyond  these  contriv- 
ances there  were  no  means  by  which  the  machine  could  be 
stopped  when  the  power  shaft  was  in  operation.  Belt  shifters 
and  belt  tighteners  were  then  in  common  use  in  other  mills 
upon  machines  of  this  character  and  by  their  use  an  operator 
could,  without  leaving  his  position,  stop  his  machine  almost 
instantly.  Defendant  then  had  in  its  mill  a  belt  tightener 
which  had  been  made  for  this  machine,  but  which,  for  some 
unexplained  reason,  had  not  been  used.  On  the  4th  day  of 
April,  1900,  while  the  plaintiff  was  engaged  in  feeding  this 
machine,  his  right  hand  became  entangled  in  a  mesh  of  string, 
and  was  being  drawn  slowly  toward  the  spiked  cylinder.  In 
attempting  to  disengage  it,  the  other  hand  was  also  caught  in 
the  mesh  and  both  were  drawn  to  the  cylinder  and  upon  the 
knives,  where  they  were  so  mangled  that  the  right  hand  was 
utterly  destroyed  and  the  left  one  was  annihilated,  with  the 
exception  of  a  small  portion  of  the  palm  and  a  single  finger. 
At  this  time  the  plaintiff  had  been  employed  by  the  defend- 
ant for  nearly  eighteen  months,  and  had  been  operating  this 
machine  for  over  a  year.  He  was  forty  years  of  age,  ordi- 
narily bright,  and  fully  understood  the  construction  and  oper- 


1903.]  Kiob  v.  Eureka  Paper  Co.  389 

N.  Y.  Rep.]         Opinion  of  the  Court,  per  Werner,  J. 

ation  of  this  machine.  He  knew  that  a  belt  tightener  had 
been  made  for  it,  but  not  used,  and  he  was  aware  of  the  dan- 
ger incident  to  the  operation  of  the  machine  without  either 
a  belt  shifter  or  a  belt  tightener.  This  is  clearly  established 
by  his  testimony  to  the  effect  that  on  the  Saturday  night 
preceding  the  Wednesday  on  which  he  was  injured  he  told 
defendant's  treasurer  that  the  machine  ought  to  be  provided 
with  a  shifter,  and  that  he  would  quit  if  one  was  not  put  on. 
He  says  that  the  treasurer  then  told  him  the  mill  would  be 
6hut  down  for  other  repairs  the  forepart  of  the  following 
week,  and  while  shut  down  they  would  put  on  a  shaft  or  a 
tightener,  and  that,  relying  upon  this  promise,  he  continued 
work  until  he  was  injured. 

Upon  these  facts  two  propositions  are  so  clearly  established 
that  they  are  practically  conceded.  The  first  is  that  the 
defendant,  as  employer,  furnished  to  the  plaintiff,  as  its 
employee,  a  machine  that  was  not  reasonably  safe,  because  it " 
lacked  the  necessary  appliance  to  stop  it  quickly  in  case  of 
accident.  The  second  is  that  the  plaintiff,  by  accepting 
employment  upon  this  machine,  with  full  knowledge  of  its 
defects  and  dangers,  voluntarily  assumed  the  risks  incident 
thereto;  and  this  is  equally  true  whether  we  regard  the 
machine  as  lacking  in  improved  appliances  which  the  defend- 
ant was  under  no  legal  obligation  to  adopt,  or  as  defective  in 
respect  of  repairs  which  it  was  the  defendant's  duty  to  make. 
If  there  were  nothing  further  in  the  case,  the  bare  statement 
of  these  two  propositions  would  conclusively  bar  plaintiffs 
claim  for  damages.  But  we  must  assume  for  the  purposes  of 
this  appeal  that  there  was  a  promise  on  the  part  of  the 
employer  to  remedy  the  defects  in  the  machine,  in  reliance 
upon  which  promise  the  employee  remained  at  work,  instead 
of  quitting,  as  he  had  threatened  to  do.  This  is  the  point 
upon  which  the  case  turns.  The  plaintiff  testified  that  on  the 
Saturday  night  before  the  accident  he  told  the  treasurer  of  the 
defendant  that  this  machine  ought  to  have  a  shifter  or  tight- 
ener on  it,  and  that  he  would  quit  work  unless  one  was  put 
on.    He  says  that  the  treasurer  told  him  the  mill  would  be 
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shut  down  for  other  repairs  the  fore  part  of  the  next  week, 
and  while  it  was  shut  down  they  would  put  on  a  shifter  or  a 
tightener.  The  plaintiff  further  says  he  believed  this  and 
relied  upon  it  or  he  would  not  have  remained  at  work. 
He  did  stay  and,  on  the  Wednesday  of  the  "next"  week, 
before  the  mill  was  shut  down  or  a  shifter  or  tight- 
ener put  on  the  machine,  he  was  injured  as  described. 
Upon  this  evidence  the  plaintiff  contends  that  the  assump- 
tion of  risk,  which  would  ordinarily  bar  his  right  of 
action,  was  suspended  during  the  running  of  the  promise 
to  repair,  and  for  a  reasonable  time  after  the  period  when 
it  was  to  be  fulfilled.  The  defendant  meets  this  argu- 
ment with  the  assertion  that  such  a  promise,  if  made, 
cannot  suspend  or  shift  the  risk  assumed  by  the  employee, 
because  it  was  a  promise  not  to  be  performed  at  once,  but  at 
a  future  time ;  that  during  the  interim  between  the  promise 
and  the  time  for  its  fulfillment,  and  for  a  reasonable  period 
thereafter,  the  plaintiff  remained  at  work  as  much  at  his  own 
risk  as  before  the  promise  was  made,  because  he  knew  it  was 
not  to  be  fulfilled  at  once,  but  at  a  later  and  specified  time.  The 
narrow  and  concrete  question  presented  by  these  conflicting 
claims  is  whether  such  a  promise  at  once  absolves  the  employee 
from  the  risk  which  he  had  theretofore  voluntarily  assumed, 
or  whether  the  risk  is  continued  until  the  time  when  the 
master's  promise  to  repair  is  to  be  fulfilled.  Before  proceed- 
ing to  analyze  the  promise  upon  which  plaintiff's  cause  of 
action  and  defendant's  liability  depend,  let  us  consult  the  text 
writers  and  the  reported  decisions  upon  the  subject.  Judge 
Cooley  in  his  work  on  Torts  (pp.  559,  560)  says :  "  If  the 
servant  having  a  right  to  abandon  the  service,  because  it  is 
dangerous,  refrains  from  doing  so  in  consequence  of  assur- 
ances that  the  danger  shall  be  removed,  the  duty  to  remove 
the  danger  is  manifest  and  imperative,  and  the  master  is  not 
in  the  exercise  of  ordinary  care  unless  or  until  he  makes  his 
assurances  good.  Moreover  the  assurances  remove  all  ground 
for  the  argument  that  the  servant,  by  continuing  in  the 
employment,  engages  to  assume  the  risk.     So  far  as  the  particu 
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lar  peril  is  concerned  the  implication  of  law  is  rebutted  by  the 
giving  and  acceptance  of  the  assurance,  for  nothing  is  plainer 
or  more  reasonable  than  that  the  parties  may  and  should,  where 
practical,  come  to  an  understanding  between  themselves  regard- 
ing matters  of  this  nature."  Judge  Thompson,  in  his  work  on 
Negligence  (vol.  2,  p.  1009),  thus  states  the  rule  :  "  But  a  serv- 
ant does  not  by  merely  continuing  in  the  service,  after  knowl- 
edge of  defects  in  the  machine  which  he  is  obliged  to  use, 
assume  the  risks  attendant  upon  the  use  of  such  machinery. 
Such  a  result  only  follows  where  he  continues  in  the  service 
without  objection  or  protest,  or  without  being  induced  by  his 
master  to  believe  that  a  change  will  be  made.  If  the  master 
promises  to  remedy  the  defect,  or  has  held  out  inducements  to 
the  servant  to  remain  in  the  service,  the  mere  fact  of  his  hav- 
ing remained  in  the  service  will  not,  of  .itself,  exonerate  the 
master  from  liability.  If  the  servant  after  acquiring  knowl- 
edge of  the  defect,  complains  of  it  to  the  master,  and  the 
master  assures  him  that  it  will  be  repaired  in  a  reasonable 
time,  he  will  not  be  presumed  to  have  waived  the  defect  by 
remaining  for  such  reasonable  length  of  time  in  the  service." 
Other  well-known  text  writers  state  the  rule  in  substantially 
similar  terms.  (Shearman  &  Kedfield's  Law  of  Negligence 
[5d  ed.],  vol.  1,  sec.  215,  p.  372  ;  Bailey  on  Master's  Liabilities 
for  Injuries  to  Servants,  p.  207 ;  Dresser's  Employers'  Liabil- 
ity for  Injuries  to  Servants,  6ec.  115,  p.  583 ;  Whittaker's 
Smith  on  Negligence,  p.  172 ;  Burrows  on  Negligence,  p.  120 ; 
Wood's  Law  of  Master  and  Servant,  p.  753,  sec.  380.) 

The  following  English  authorities  support  the  doctrine  laid 
down  by  the  text  writers  above  cited.  Holmes  v.  Worthing- 
ton  (2  Foster  &  Finlason,  533)  is  to  the  effect  that  if  a  serv- 
ant complains  of  the  defect,  and  the  master  promises  to 
repair  it,  the  servant  will  not  be  defeated  merely  because, 
relying  on  the  promise,  he  continues  to  work.  In  Holmes  v. 
Clarke  (6  Hurlstone  &  Norman,  357)  it  was  held  that  there 
may  be  many  cases  where  a  servant  can  reasonably  incur  the 
risk  of  working  on  defective  appliances  instead  of  abandon- 
ing the  service ;  and,  if  the  servant  complains  of  the  defect 
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to  his  master  and  the  master  promises  to  repair,  it  must  be 
considered  that  the  master  takes  upon  himself  the  responsibility 
of  any  accident  that  may  occur. 

The  United  States  Supreme  Court  and  many  of  the  state 
courts  have  also  applied  the  same  doctrine  to  a  great  variety 
of  cases.  In  Hough  v.  Railway  Co.  (100  U.  S.  225)  the 
defendant  made  use  of  an  engine  having  a  defective  pilot. 
Plaintiff's  intestate,  the  employee,  had  been  aware  of  the 
defect  for  some  time ;  he  had  complained  of  its  condition  to 
the  defendant's  foreman ;  a  new  pilot  had  been  made,  but  by 
reason  of  the  negligence  of  the  defendant  it  was  not  put  on 
the  engine.  Upon  these  facts  the  Supreme  Court,  in  an  opin- 
ion by  Mr.  Justice  Harlan,  approved  of  the  rule  as  stated  by 
Judge  Cooley.  In  Illinois  there  are  many  cases  illustrating 
the  rule.  In  Swift  v.  O'Neil  (187  111.  337)  it  was  held  that  a 
servant  did  not  assume  a  risk  under  a  promise  to  repair 
where  the  master  failed  to  place  proper  and  suitable  lights  in 
the  premises,  although  the  servant  knew  of  such  condition. 
The  court  distinctly  stated  that  where  a  master  makes  a 
promise  to  repair,  he,  and  not  the  servant,  assumes  the  risk 
between  the  time  of  the  promise  and  the  time  for  its  fulfill- 
ment and  for  a  reasonable  length  of  time  afterwards.  To  the 
same  effect  are  M\  F.  Co.  v.  Abend  (107  111.  44);  Weber 
Wagon  Co.  v.  Kehl  (40  111.  App.  584;  affd.,  139  111.  644); 
Swift  &  Co.  v.  Madden  (165  111.  41);  Anderson  Pressed 
Brick  Co.  v.  Sobkowiak  (148  111.  578) ;  Illinois  Sled  Co.  v. 
Mann  (170  111.  200),  and  Donley  v.  Dougherty  (174  111.  582). 
So,  in  Wisconsin  the  rule  was  approved  in  Ferriss  v.  Berlin 
Machine  Works  (90  Wis.  541),  and  in  Iowa  in  the  cases  of 
Stoutenburgh  v.  Dow  Oilman,  etc.,  Co.  (82  Iowa,  179)  and 
Greenleaf  v.  Dubuque  <&  Sioux  City  R.  R.  Co.  (33  Iowa,  52). 
The  same  is  true  of  Michigan  (Zyttle  v.  Chicago  dk  West 
Michigan  Ry.  Co.,  84  Mich.  289  ;  Roux  v.  Blodgett  dk  Davis 
Lumber  Co.,  85  Mich.  519) ;  of  Minnesota  (Snowberg  v.  N.  S. 
Paper  Co.,  43  Minn.  532 ;  Harris  v.  Hewitt,  65  N.  W.  Kepr. 
[Minn.]  1085) ;  ot  Ohio  {Manufacturing  Co.  v.  Morrissey, 
40  Ohio  St.  148) ;  of  Missouri  (Conroy  v.  Vulcan  Iron  Works, 
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62  Mo.  35) ;  of  Pennsylvania  {Patterson  v.  Pittsburg,  etc.,  R. 
R.  Co.,  76  Penn.  St.  389),  and  Texas  (Gulf  C.  cfe  &  F.  Ry. 
Co.  v.  Donnelly,  70  Texas,  371).  In  Massachusetts  (Counsell 
v.  Hall,  145  Mass.  468)  it  has  been  held  that  such  a  promise 
is  a  circumstance  to  be  considered  by  the  jury  in  determining 
whether  the  servant  or  the  master  has  assumed  the  risk. 

It  is  to  be  noted  that  in  all  of  the  authorities  above  referred 
to,  the  promise  to  repair  has  been  spoken  of  in  general  terms 
and  without  emphasizing  the  point  whether  it  was  to  be  ful- 
filled at  once,  within  a  reasonable  time,  or  at  some  definite 
future  period.  Some  of  the  courts  have  drawn  a  distinction 
between  a  promise  to  repair  at  once,  or  within  a  reasonable 
time,  and  a  promise  to  repair  at  a  stated  time  in  the  future ; 
and  that  is  the  theory  upon  which  the  very  able  discussion 
of  Mr.  Justice  McLennan  proceeded  in  the  court  below. 
Examples  of  this  latter  class  of  cases  in  other  states  may  be 
found  in  Standard  Oil  Co.  v.  Helmick  (148  Ind.  460) ;  L  cfe 
S.  L.  Railway  Co.  v.  Watson  (114  Ind.  30),  and  Wilson  v. 
Winona  cfe  S.  P.  Railroad  Co.  (37  Minn.  326).  In  the  Hel- 
mick Case  (supra)  the  defect  complained  of  was  an  improperly 
fitted  crank  on  a  candle  machine  upon  which  the  servant  was 
employed.  The  master  had  ample  notice  of  the  existence  of 
the  defect  and  promised  to  repair  it.  The  court  in  discussing 
this  promise  said  :  "  But  here  the  promise  was  not  made  to 
repair  generally,  which  would  imply  that  it  was  to  be  done 
within  a  reasonable  time.  The  promise  was  to  repair  as  soon 
as  the  present  order  was  run  out.  How  long  that  would  take, 
whether  a  week,  thirty  days,  six  months  or  a  year  after  the 
promise  was  made,  is  not  found.  For  aught  that  appears  it  may 
have  required  thirty  days  or  six  months  to  run  out  that  order. 
The  promise  was  to  repair  at  the  end  of"  that  time.  That 
being  so,  there  could  have  been  no  inducement  influencing  the 
appellee  to  remain  in  the  service  and  work  with  the  alleged 
dangerous  machine  during  that  thirty  days  or  six  months, 
expecting  the  danger  to  be  obviated  as  is  the  case  where  the 
promise  is  to  repair  generally,  implying  that  it  is  to  be  done 
within  a  reasonable  time."    In  the  Watson  Case  (supra)  the 
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discussion  was  over  an  alleged  promise  by  the  master  to  fur- 
nish his  watchman  with  a  lantern.  Although  the  court  there 
finally  concluded  that  no  such  promise  had  been  made,  it  said, 
"  Now  if  there  had  been  a  promise  to  furnish  a  lantern  at  the 
end  of  thirty  days  that  would  not  relieve  the  plaintiff  from 
the  risk  incurred  by  working  without  a  lantern  for  that  thirty 
days  when  he  says  he  had  no  expectation  that  a  lantern  would 
be  furnished."  In  the  Wilson  Case  (supra)  it  was  held, "  That  a 
conditional  promise  by  defendant's  foreman  to  repair,  if  he  gets 
time  on  some  (Saturday  evening,"  is  insufficient  to  take  the  case 
out  of  the  general  rule  and  that  the  servant  assumed  the  risk. 
Coming  now  to  the  decisions  in  this  state,  we  find  that, 
while  the  question  involved  in  the  case  at  bar  has  been  inci- 
dentally discussed  in  a  number  of  cases  in  this  court,  it  has 
never  been  actually  decided  ;  and  although  it  appears  to  have 
been  up  in  several  cases  in  the  Appellate  Division  it  has  not 
been  given  a  prominent  or  controlling  place  in  the  written  dis- 
cussions. In  Healy  v.  Ryan  (25  N.  Y.  Weekly  Dig.  23 ; 
affirmed  without  opinion  in  116  N.  Y.  657),  the  plaintiff,  while 
employed  by  the  defendant,  was  injured  in  a  collision  caused 
by  a  defective  brake.  He  notified  the  foreman,  who  had 
authority  to  make  repairs  and  who  promised  to  make  them. 
On  appeal  to  the  General  Term  of  the  fourth  department  it  was 
held  that  the  question  of  notice  to  the  defendant  and  the 
promise  to  repair  were  properly  submitted  to  the  jury  as  bear- 
ing upon  the  question  of  plaintiff's  freedom  from  contribu- 
tory negligence.  In  the  case  of  Sweeney  v.  Berlin  &  Jones 
Envelope  Co.  (101  N.  Y.  525)  there  was  no  promise  to  repair 
and  the  injury  to  the  plaintiff  was  occasioned  by  a  machine  that 
was  not  out  of  repair,  but  was  not  equipped  with  certain  well- 
known  safety  appliances  then  in  use  on  other  kinds  of  machin- 
ery, but  not  on  that  particular  kind  of  machines.  This  court, 
after  stating  the  reasons  why  the  defendant  could  not  be  held 
liable,  remarked  :  "  If  the  defect  had  been  in  the  pedal  and  a 
promise  made  to  repair  that,  and  yet  directions  given  for  its 
use,  it  might  be  otherwise,  but  here  the  promise,  if  there  was 
any,  concerned  a  new  appliance  not  attached  to  that  par- 
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ticnlar  machine  nor  to  any  machine  of  that  make."  In 
Marsh  v.  Chickering  (101  N.  Y.  400)  the  plaintiff,  an  ordinary 
laborer  in  the  employ  of  the  defendants,  was  injured  while 
using  a  stepladder  which  was  not  "  hooked  or  spiked  "  on  the 
bottom.  He  complained  to  defendant's  superintendent,  who 
promised  several  times  to  have  the  ladder  hooked  or  spiked. 
The  judgment  recovered  by  the  plaintiff  in  the  courts  below  was 
reversed  in  this  court  upon  the  ground  that  the  ladder  furnished 
was  a  reasonably  safe  appliance  about  which  the  servant  knew 
as  much  as  the  master,  and  the  fact  that  the  servant  "  notified 
the  master  of  the  defect  and  asked  for  another  instrument,  and 
the  master  promised  to  furnish  the  same,  in  such  a  case,  does 
not  render  the  master  responsible  if  an  accident  occurred." 
In  Dowd  v.  N.  Y.,  Ontario  dk  W.  Hy.  Co.  (170  N.  Y.  468) 
plaintiff's  intestate  was  killed  in  a  collision  between  a  car  that 
had  been  "  kicked "  from  one  track  to  another,  and  the  car 
under  which  he  was  at  work.  In  discussing  an  exception  that 
arose  under  the  head  of  assumed  risk,  the  court  said  :  "  If  he 
(decedent)  knew  of  the  practice  (kicking  cars),  and  continued 
to  work  without  any  promise  by  the  defendant  to  correct  its 
methods,  he  assumed  the  danger  and  waived  any  claim  for 
damages  on  account  thereof."  Hannigan  v.  Smith  (2S  App. 
Div.  178)  was  a  case  where  the  plaintiff,  a  hod  carrier,  was 
injured  by  a  falling  brick  which  had  come  down  between  the 
upper  floor  beams  that  were  uncovered  and  unprotected.  The 
defendant's  attention  had  previously  been  called  to  the  danger 
from  this  source,  and  he  had  promised  to  have  the  floor 
planked  over,  and  told  the  plaintiff  to  go  ahead  with  his  work. 
The  Appellate  Division  held  that  as  the  plaintiff  knew  as 
much  about  the  danger  as  the  defendant,  the  former  was 
not  free  from  contributory  negligence,  notwithstanding  tltc 
promise  of  the  latter  to  plank  the  flooring.     In  McCarthy  v. 

Washburn  (42  App.  Div.  252)  the  plaintiff  was  employed  in 
removing  sand  from  the  defendant's  sand  bank.  The  bank 
caved  in  and  the  plaintiff  was  injured.  Several  days  before 
the  accident  the  defendant's  attention  had  been  called  to  the 

dangerous  condition  of  the  bank,  and  he  said  to  the  plaintiff, 
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"  I  will  secure  the  bank  in  a  day  or  two,  and  I  will  warrant  you 
that  nothing  will  happen  you."  The  Hwnnigan  Case  (supra) 
was  cited  with  approval,  and  a  dismissal  of  the  complaint 
affirmed  upon  the  ground  that  the  danger  was  as  obvious  to  the 
plaintiff  as  the  defendant.  In  Spencer  v.  Worthington  (44 
App.  Div.  496)  the  plaintiff,  a  mechanic  in  the  machine  shop 
of  the  defendant,  was  oiling  a  tool  held  by  a  ram,  which  moved' 
up  and  down  with  great  force  and  rapidity.  He  was  using  an 
oil  can  with  a  short  spout.  This  was  caught  by  the  ram  and 
bent  over  upon  plaintiff's  finger  which  was  so  injured  that  it 
had  to  t)e  amputated.  Until  about  three  weeks  before  the 
accident  the  plaintiff  had  used  an  oil  can  with  a  long  spout  so 
as  to  avoid  danger.  This  oil  can  had  been  carried  away  by 
some  one.  Plaintiff  applied  to  the  foreman  for  another  can 
with  a  long  spout,  and  protested  several  times  against  being 
compelled  to  use  the  can  with  the  short  spout.  The  foreman 
promised  to  get  another  can  with  a  long  spout.  It  was  held  that 
despite  the  promise  of  the  foreman  the  plaintiff  had  assumed 
the  risk  because  the  character  of  the  appliance  and  the  danger 
from  its  use  were  as  obvious  to  the  plaintiff  as  to  the  defendant. 
Thus,  it  will  be  observed,  that  the  text  writers  upon  the 
law  of  negligence,  almost  without  exception,  and  a  great 
majority  of  the  reported  decisions  in  other  jurisdictions,  sup- 
port the  doctrine  that  if  a  servant,  who  has  knowledge  of 
defects  in  appliances  or  machinery  from  which  danger  is  to 
be  apprehended,  is  induced  to  continue  in  the  employment  by 
the  promise  of  the  master  to  repair  the  defect,  the  risk  dur- 
ing the  running  of  the  promise  and  for  a  reasonable  time 
thereafter  is  that  of  the  master  and  not  of  the  servant.  In  a 
few  of  the  cases  outside  of  this  state,  above  alluded  to,  there 
has  been  a  sharp  accentuation  of  the  distinction  between  a 
general  promise  to  repair  and  a  promise  to  repair  at  a 
definite  future  time,  and  upon  this  distinction  is  based 
the  theory,  applied  in  the  court  below,  that  under  a  promise 
to  take  effect  in  the  future  the  risk  remains  that  of  the 
servant,  until  the  time  for  the  fulfillment  of  the  promise 
and  for  a  reasonable  time  thereafter.     Then,  in  this  state. 
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as  we  have  seen,  there  are  cases  in  which  it  has  been  held 
that  in  the  case  of  simple  appliances  or  conditions,  such 
as  unspiked  stepladders,  falling  bricks,  short-spouted  oil  cans 
and  insecure  sand  banks,  the  servant  continues  the  employ- 
ment at  his  own  risk  notwithstanding  the  promise  of  the  mas- 
ter to  repair  or  improve.  But  the  decisions  in  these  last- 
mentioned  cases  are  supported  by  other  principles  not  involved 
here,  so  that  it  would  unduly  lengthen  this  opinion  without 
profit,  to  attempt  to  explain  or  distinguish  them. 

From  the  foregoing  review  of  the  authorities  it  is  clear 
that,  although  the  courts  of  this  state  have  not  hitherto  had 
occasion  to  definitely  adopt  the  rule  under  which  a  servant 
may  be  relieved  from  an  assumed  risk  of  his  employment  by 
the  master's  promise  to  remove  the  danger  which  creates  the 
risk,  the  rule  is  so  generally  recognized  as  a  part  of  the  juris- 
prudence of  this  country,  and  is  so  6trongly  supported  by 
reason  and  justice,  as  to  justify  its  adoption  by  this  court.  At 
this  point  the  question  arises,  however,  whether  the  rule  shall 
be  adopted  without  qualification,  or  as  limited  by  some  of 
the  courts,  and  particularly  by  the  Appellate  Division,  from 
whose  order  this  appeal  is  taken.  Since,  under  our  con- 
struction of  the  master's  promise  herein,  it  may  fairly  be  said 
to  fall  within  the  general  rule  without  qualification  ;  and  in 
view  of  the  fact  that  under  the  so-called  Employers'  Liability 
Act  (Ch.  600,  L.  1902)  now  in  force,  the  rule  above  adverted 
to  may  in  the  future  present  a  question  of  purely  academic 
interest,  we  do  not  now  decide  the  general  question  whether 
it  would  be  wiser  to  adopt  the  rule  in  its  entirety,  or  as  modi- 
fied by  the  limitation  referred  to.  That  question  we  leave 
open  for  future  decision  if  it  ever  arises. 

This  conclusion  leaves  nothing  further  for  discussion  except 
our  construction  of  the  promise  upon  which  the  plaintiff  relies, 
and  that  can  be  done  very  briefly.  The  defendant's  promise 
to  repair  the  machine  upon  which  the  plaintiff  was  employed 
was  made  on  Saturday  night,  at  the  close  of  the  working 
week.  It  was  to  the  effect  that  the  repairs  would  be  made  in 
the  fore  part  of  the  following  week,  when  the  mill  was  to  be 


398  Shipman  v.  Protected  Home  Circle.         [April, 

Statement  of  case.  [Vol.  174. 

shut  down  for  other  repairs.  As  the  plaintiff  was  only  an 
ordinary  laborer,  it  is  not  to  be  presumed  that  he  was  in  the 
confidence  of  his  employer  to  the  extent  of  being  informed  of 
the  precise  time  when  the  mill  was  to  be  shut  down.  For  anght 
that  appears  in  the  case,  the  employer  himself  may  not  have 
known  just  when  that  would  occur.  Under  these  conditions 
the  plaintiff  may  have  gone  to  work  on  Monday  morning  in 
the  expectation  or  belief  that  the  mill  might  be  shut  down  at 
any  moment  without  further  notice  to  him,  and  we  cannot  say 
as  a  matter  of  law  that  this  would  have  been  an  unreasonable 
view  of  the  defendant's  promise.  The  expression,  "  fore  part 
of  the  week,"  was  as  applicable  to  Monday  or  Tuesday  as  to 
Wednesday,  the  day  of  the  accident.  The  promise  made,  if 
not  strictly  the  equivalent  of  a  promise  to  repair  at  once,  cer- 
tainly seems  to  be  capable  of  the  construction  that  it  was  to 
be  fulfilled  within  a  reasonable  time,  and  if  that  is  true  then 
the  plaintiff  was  justified  in  remaining  at  his  work  because, 
during  that  reasonable  time,  covered  by  defendant's  promise, 
the  risk  theretofore  voluntarily  accepted  by  the  plaintiff  was 
assumed  by  the  defendant. 

We,  therefore,  think  that  the  order  of  the  Appellate 
Division  should  be  reversed  and  the  judgment  for  the  plain- 
tiff entered  upon  the  verdict  should  be  affirmed,  with  costs. 

Parker,  Ch.  J.,  Gray,  O'Brien,  Bartlett,  Martin  and 
Cullen,  JJ.,  concur. 

Order  reversed,  etc. 


Sarah    Shipman,    Respondent,   v.  The    Protected   Home 
Circle,  Appellant. 

1.  Insurance  —  When  By-laws  op  a  Co-operative  Life  Insurance 
Corporation  Are  Retroactive.  Under  an  express  agreement  by  a 
member  of  a  mutual  benefit  association  to  comply  with  "  all  the  laws, 
rules,  regulations  and  requirements  now  in  force  or  that  may  be  hereafter 
enacted/'  by-laws  thereafter  regularly  adopted  become  retrospective  as 
well  as  prospective  in  their  operation  except  as  to  rights  which  have 
become  fixed  or  vested  by  the  terms  of  the  original  contract. 

2.  Suicide  of  Insured  while  Insane— Insurer  Liable  upon  Death 
Therefrom,  unless  Expressly  Excepted  from  the  Risk.    Where  the 
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contract  is  silent  upon  the  subject  of  self-destruction  by  the  insured  while 
insane,  death  from  that  cause  is  clearly  within  its  terms,  and  having 
acquired  a  fixed  and  vested  right  to  insurance  covering  that  risk,  no  subse- 
quent amendment  of  the  by-laws  can  affect  that  right  without  the  express 
consent  of  the  insured. 

8.  Effect  of  Finding  that  the  Insured  Committed  Suicide.  An 
unqualified  finding  that  the  insured  committed  suicide  is,  under  the  stat- 
ute which  defines  suicide  as  the  intentional  taking  of  one's  own  life  (Penal 
Code,  §  172),  a  determination  that  it  was  the  intentional  act  of  a  sane  man. 

4.  Suicide  of  Insured  while  Sane  — Effect  of  By-law,  Enacted 
After  the  Issuing  of  Certificate  of  Insurance,  Declaring  Certif- 
icate Void  if  Insured  Shall  "  Die  by  Suicide,  Felonious  or  Other- 
wise." Where  the  contract  is  silent  upon  the  subject  of  the  suicide  of  a 
member  while  sane,  a  by-law  subsequently  enacted  providing  that  the 
certificate  issued  to  him  shall  become  void  "  in  case  he  shall  die  by  sui- 
cide, felonious  or  otherwise,  sane  or  insane,  or  by  his  own  hand,  sane  or 
insane,  provided  that  in  such  case  there  shall  be  refunded  to  the  beneficiary 
named  in  said  certificate  the  amount  of  all  payments  made,  together  with 
interest  thereon  at  the  rate  of  three  per  cent  per  annum/'  applies  to  a 
certificate  in  force  at  the  time  of  the  amendment,  issued  to  a  member  who 
thereafter  commits  suicide  while  he  is  sane,  first,  because  it  invades  no 
vested  right,  and,  second,  it  is  a  fundamental  though  unexpressed  part  of 
the  original  contract  that  the  insured  shall  not  cause  his  own  death. 

5.  Effect  of  Stipulation  that,  if  Death  of  Insured  Be  Caused 
by  any  Illegal  Act  of  his  Own,  his  Rights  under  the  Certificate 
Shall  Revert  to  the  Association.  Where,  however,  the  contract  is 
not  silent,  but  the  insured  expressly  stipulates  that  in  case  his  death  shall 
be  caused  by  any  illegal  act  of  his  own,  all  his  right,  title  and  interest  in 
the  beneficiary  fund  shall  revert  to  the  association,  and  he  thereafter  com- 
mits suicide,  which  under  the  common  law  was  a  crime  and  under  the 
Penal  Code  (§  173)  is  "  a  grave  public  wrong,"  and  to  say  the  least  must 
be  regarded  as  an  illegal  act  within  the  purview  of  the  language  of  the 
contract,  the  contract  is  rendered  nugatory  by  force  of  its  own  provisions. 

6.  Rights  of  Beneficiary,  under  Certificate  of  Co-operative 
Insurance  Association,  in  Case  of  Suicide  of  Insured.  Assuming 
that  there  is  no  provision  either  in  the  by-laws  or  the  contract  relating  to 
suicide  by  the  insured  while  sane,  unless  the  intention  of  the  association 
to  incur  such  risk  is  clearly  and  unequivocally  expressed,  such  act  will  for- 
feit the  certificate,  although  the  beneficiary  named  therein  takes  the  insur- 
ance money  directly  by  the  terms  of  the  contract  and  not  derivatively, 
as  in  the  capacity  of  heir  or  legal  representative  of  the  suicide,  because 
in  co-operative  or  assessment  life  insurance  the  beneficiary  has  no  such 
vested  rights  as  are  acquired  under  ordinary  life  insurance  policies  issued 
for  the  benefit  of  third  persons,  which  cannot  be  defeated  by  the  subse- 
quent acts  of  the  insured ;  but  on  the  contrary  the  beneficiary  takes  the 
certificate  subject  to  change  without  his  consent  in  accordance  with  the 
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constitution  and  by-laws  of  the  association  and  has  no  vested  interest  in 
either  the  certificate  or  the  money  to  be  paid  upon  it.  It  follows,  there- 
fore, that  the  beneficiary  under  a  certificate  issued  by  a  mutual  benefit 
association,  who  takes  his  rights  through  the  insured  and  subject  to  the 
terms  of  the  contract  entered  into  by  him,  can  no  more  benefit  by  the  wrong 
of  the  insured  in  willfully  and  intentionally  taking  his  own  life  than  the 
legal  representatives  of  the  insured  in  an  ordinary  life  insurance  policy 
could  under  the  same  conditions. 
Shipman  v.  Protected  Home  Circle,  66  App.  Div.  448,  modified. 

(Argued  March  3,  1908;  decided  April  9,  1903.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
November  25,  1901,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  at  a  Trial  Term  without 
a  jury. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Adelbert  Moot,  A.  W.  Williams,  A.  A.  Van  Dusen  and 
W.  O.  Martin  for  appellant.  The  amendment  as  to  suicide 
adopted  by  the  defendant  association  is  within  the  power  to 
amend,  is  reasonable  and  applied  to  William  N.  Shipman  at 
the  time  of  his  death.  (S.  M.  B.  Society  v.  Burford,  70 
Penn.  St.  321 ;  Supreme  Tent  v.  Hammer,  81  111.  App.  560 ; 
Bigelow  v.  B.  L.  Ins.  Co.,  93  IT.  S.  284 ;  Be  Gogorza  v.  K. 
L.  Ins.  Co.,  65  N.  Y.  232 ;  3  Am.  &  Eng.  Ency.  of  Law  [2d 
ed.l,  1064 ;  Supreme  Commandery  v.  Ainsworth,  71  Ala. 
436 ;  Supreme  Lodge  K.  O.  P.  v.  La  Malta,  95  Tenn.  157; 
Hughes  v.  W.  O.  F.  M.  L.  Ins.  Co.,  98  Wis.  292 ;  State  ex 
rel.  v.  C.  L.A.  O.  U.  W.,  70  Mo.  App.  456 ;  Daughtry  v. 
K.  O.  P.,  48  La.  Ann.  1203.)  The  amendment  complained  of 
is  in  no  sense  retroactive,  neither  is  it  subversive  of  any  vested 
right.  (Bacon  on  Ben.  Societies,  91a»;  Poultmey  v.  Bach- 
man,  31  Hun,  49 ;  Sanger  v.  Rothschild,  123  N.  Y.  579 ; 
Brown  v.  C.  M.  B.  Assn.,  33  Hun,  263 ;  Boasberg  v. 
Cronan,  30  N.  Y.  S.  R.  483 ;  S.  P.  M.  Soc.  v.  Mac  Vey, 
92  Penn.  St.  510 ;  Stohr  v.  8.  F.  M.  F  Assn.,  82  Cal.  557 ; 
Wist  v.   Grand  Lodge,  22  Oreg.  271 ;   Supreme  Tent  v. 
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Hammer,  81  111.  App.  560 ;  Supreme  Commandery  v. 
Ainsworth,  71  Ala.  436  ;  De  Gogorza  v.  K.  L.  Lis.  Co.,  65  N. 
Y.  232.)  The  agreement  as  found  in  the  record  in  this  case 
existing  between  Mr.  Shipman  and  the  defendant  fixes  and 
determines  the  rights  and  liabilities  of  the  parties  to  this 
action.  It  is  free  from  ambiguity,  doubt  or  uncertainty,  and, 
therefore,  it  is  its  own  interpreter.  {Allen  v.  G.  A.  Ins. 
Co.,  123  N.  Y.  6,  12 ;  Clark  v.  Fey,  121  N.  Y.  470 ;  Tobias 
v.  Lissberger,  105  N.  Y.  404;  Norrington  v.  Wright,  115  U. 
S.  188;  Hill  v.  Blake,  97  N.  Y.  220;  Dwight  v.  G.  L.  Ins. 
Co.,  103  N.  Y.  347 ;  Bank  of  Montreal  v.  liecknagle,  109 
N.  Y.  490,  491;  Lake  v.  McElfatrick,  139  N.  Y.  357.) 
The  trial  court  having  found  that  the  deceased  "  committed 
suicide,"  and  undisputed  evidence  showing  he  was  sane  at  the 
time,  even  if  the  application  for  insurance,  the  policy  of  insur- 
ance, and  constitution  of  defendant  did  not  show  that  the 
consideration  ,for  the  insurance  of  deceased  was  that  he  should 
comply  with  defendant's  rules  and  regulations  as  amended, 
and  continue  paying  assessments,  and  do  no  illegal  act,  still 
the  suicide  of  deceased  is  fatal  to  any  claim  for  insurance  on 
his  life.  ( Van  Zandt  v.  Ins.  Co.,  55  N.  Y.  169 ;  Bigelow  v. 
Ins.  Co.,  93  U.  S.  284 ;  Bitter  v.  Ins.  Co.,  169  U.  S.  139 ; 
McClure  v.  M.  L.  Ins.  Co.,  55  K  Y.  169  ;  Weed  v.  M.  B. 
L.  L  Co.,  70  N.  Y.  562 ;  Breasted  v.  F.  L.  &  T.  Co.,  4  Hill, 
75.) 

George  J.  Dikeman  for  respondent.  The  plaintiff  was  not 
bound  by  any  act  of  William  N.  Shipman  after  the  policy 
was  issued  unless  such  act  was  inhibited  by  the  express  terms 
of  the  contract  as  first  made.  (Suprei.is  Lodge  v.  La  Malta, 
95  Tenn.  157 ;  Becke>*  v.  B.  B.  Society,  144  Penn.  St.  232; 
Parish  v.  IT.  T.  P.  Exch.,  169  N.  Y.  34;  Weber  v. 
Supreme  Tent  K.  O.  T.  M.,  172  K.  Y.  490 ;  Roberts  v. 
Grand  Lodge  A.  O.  U.  W.,  173  N.  Y.  580;  Deublev.  Grand 
Lodge,  66  App.  Div.  323  ;  Weiler  v.  Equitable  Aid  Union, 
92  Hun,  277 ;  McNeil  v.  S.  T.  M.  Relief,  40  App.  Div. 
581 ;  F.  L.  <&  T.  Co.  v.  Aberle,  19  App.  Div.  79  ;  Englehardt 
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v.  F  W.  L.  Assn.,  148  K  Y.  281.)  The  point  which  is 
now  said  to  be  the  deeper  question  in  this  case  to  the  effect 
that  even  assuming  that  the  by-laws  as  amended  did  not  apply 
tj  this  plaintiff,  nevertheless,  the  defendant  should  have 
succeeded,  for  the  reason  that  William  N.  Shipman  commit- 
ted suicide,  cannot  at  this  time  avail  the  defendant  and  appel- 
lant. (Snead  v.  Bonnoil,  166  N.  Y.  325 ;  Post  v.  M.  Ity. 
Co,,  125  N.  Y.  697;  Lewis  v.  N.  Y.,  L.  F.  &  W.  It.  It. 
Co.,  123  N.  Y.  496 ;  Varum  v.  Johnston,  108  X.  Y.  645; 
Mayor,  etc.,  v.  N.  Y.  It.  Co.,  146  N.  Y.  210;  Werner  v. 
City  of  Rochester,  149  N.  Y.  563;  Moffat  v.  Fulton,  132  N. 
Y.  507;  Toplitzvi  Bauer,  161  N.Y.325;  Quinlanv.  Welch, 
141  N.  Y.  158 ;  Bodge  v.  Cornelius,  168  K  Y.  242.)  Death 
by  suicide  is  no  defense  to  a  policy  of  life  insurance,  payable 
to  a  beneficiary  who  does  nothing  towards  the  consummation 
of  the  act,  and  who  does  not  derive  title  in  any  manner  through 
the  suicide,  unless  it  is  expressly  6tated  in  the  contract  of 
insurance  that  such  risk  is  not  assumed.  (Barrow  v.  F.  F. 
Society,  116  N.  Y.  537  ;  May  on  Insurance,  §§  323,  324 ;  A. 
Society  v.  Bolland,  4  Bligh,  194 ;  Breasted  v.  F.L.&  T.  Co., 
8  N.  Y.  299 ;  Borradaih  v.  Hunter,  5  M.  &  G.  639 ;  Clift 
v.  Schwalje,  3  C.  B.  437 ;  Bradley  v.  M.  B.  L.  Ins.  Co.,  45  N. 
Y.  422 ;  Van  Zandt  v.  M.  B.  L.  Ins.  Co.,  55  N.  Y.  169 ; 
Hunter  Case,  5  M.  &  G.  639 ;  Kelley  v.  M.  L.  Ins.  Co.,  109 
Fed.  Rep.  56 ;  Smith  v.  JSr.  B.  Society,  123  N.  Y.  85.) 

Werner,  J.  The  defendant  is  a  co-operative  life  insurance 
corporation,  organized  under  the  laws  of  Pennsylvania  and 
doing  business  in  this  state.  The  plaintiff  is  the  designated 
beneficiary  in  a  certificate  issued  to  her  husband  by  the 
defendant  in  March,  1897,  for  the  sum  of  twenty-five  hundred 
dollars,  payable  to  the  plaintiff  upon  the  death  of  her  husband. 
The  latter  came  to  his  death  by  suicide  in  April,  1900,  in  the 
state  of  Pennsylvania.  When  the  benefit  certificate  was  issued 
neither  it  nor  the  by-laws  of  the  defendant  contained  any  pro- 
vision against  suicide,  but  in  May,  1897,  the  by-laws  were 
amended  by  adding  thereto  a  section  which  reads  as  follows: 
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"The  benefit  certificate  issued  to  a  member  shall  become  void 
and  all  benefits  thereunder  shall  be  forfeited  in  case  the 
insured  shall  die  by  suicide,  felonious  or  ot/ierwise,  sane  or 
insane,  or  by  his  own  hand,  sane  or  insane  *  provided  that 
in  such  case  there  shall  be  refunded  to  the  beneficiary  named 
in  said  certificate,  the  amount  of  all  payments  made,  together 
with  interest  thereon  at  the  rate  of  three  per  cent  per  annum? 

The  application,  signed  by  plaintiffs  husband,  upon  which 
the  benefit  certificate  herein  was  issued,  contained  the  follow- 
ing stipulation  :  "  I  do  hereby  agree  that  compliance  on  my 
part  with  all  the  laws,  rules,  regulations  and  requirements 
now  in  force  or  that  may  hereafter  be  enacted  by  the  associa- 
tion is  the  express  condition  upon  which  I  am  entitled  to 
participate  in  the  beneficiary  fund,  and  to  the  amount  named 
in  the  constitution  and  laws  of  the  association.  I  further 
agree  that  should  my  death  be  caused  by  or  through  intem- 
perance, or  any  illegal  act  of  my  own,  all  my  right,  title  and 
interest  in  the  beneficiary  fund  shall  revert  to  the  association." 

When  the  plaintiff,  after  her  husband's  death,  demanded 
payment  of  the  amount  specified  in  the  certificate  it  was 
refused  by  the  defendant  upon  the  ground  that  by  com- 
mitting suicide  the  insured  had  forfeited  all  rights  which  he 
or  his  beneficiary  might  otherwise  have  had  under  the  cer- 
tificate of  insurance.  Thereupon  this  action  was  brought. 
At  trial  court  it  was  held  that  the  amended  by-law  above 
quoted  was  valid,  but  was  not  intended  to  apply  to  outstand- 
ing beneficiary  certificates  and  it  was  upon  this  theory  that 
plaintiff  was  permitted  to  recover.  The  judgment  entered 
upon  this  decision  was  affirmed  at  the  Appellate  Division 
without  written  opinion.  Upon  this  appeal  the  correctness  of 
this  judgment  is  challenged  by  the  defendant  upon  several 
grounds.  1.  It  is  contended  that  under  the  amended  by-law 
referred  to,  the  suicide  of  the  insured  worked  a  forfeiture  of 
all  benefits  provided  for  in  the  contract.  2.  It  is  urged  that 
even  if  the  amended  by-law  is  not  valid  in  its  entirety,  it  is 
binding  in  the  case  at  bar.  3.  It  is  claimed  that  if  the 
amended  by-law  had  never  been  enacted  the  plaintiff  would 
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not  be  entitled  to  recover  under  the  facts  of  this  case.  We 
will  briefly  consider  these  points  in  the  order  in  which  they 
have  been  stated. 

The  plaintiff's  husband,  as  we  have  seen,  became  a  member 
of  the  defendant  in  March,  1897.  The  amended  by-law  under 
discussion  was  adopted  in  May,  1897.  In  the  absence  of  a 
finding  to  the  contrary,  we  must  assume  that  its  enactment 
was  regular  and  in  accordance  with  the  provisions  of  defend- 
ant's constitution.  By  the  express  terms  of  the  contract 
between  the  plaintiff's  husband  and  the  defendant  the  former 
agreed  to  comply  with  u  all  the  laws,  rules,  regulations  and 
requirements  now  in  force  or  that  7nay  be  hereafter  enacted" 
by  the  latter.  Under  these  conditions  all  by-laws  regularly 
adopted  by  the  defendant  became  retrospective  as  well  as 
prospective  in  their  operation  upon  the  plaintiff's  husband, 
except  as  to  rights  which  had  become  fixed  or  vested  by  the 
terms  of  the  original  contract.  In  the  original  contract  there 
was  no  mention  of  death  by  self-destruction  or  suicide  of  a 
member,  whether  sane  or  insane.  As  the  death  of  a  member 
might  result  from  any  one  of  a  number  of  diseases  or  causes 
which  were  not  specifically  enumerated  in  the  contract,  so 
self-destruction  might  be  the  culmination  of  mental  derange- 
ment superinduced  by  causes  as  uncontrollable  as  some  forms 
of  physical  disease.  When  the  death  of  an  insured  person  is 
due  to  such  a  cause,  the  insurer  is  always  liable  to  the  bene- 
ficiary unless  the  particular  cause  is  one  which  by  the  express 
terms  of  the  contract  is  excepted  from  the  risk.  As  the  con- 
tract was  silent  upon  the  subject  of  self-destruction  by  the 
insured  while  insane,  death  from  that  cause  was  clearly  within 
its  terms.  Upon  the  execution  of  the  contract  the  insured, 
therefore,  acquired  a  fixed  and  vested  right  to  insurance  cover- 
ing that  risk.  No  subsequent  amendment  of  the  by-laws 
could  affect  that  right  without  the  express  assent  of  the 
insured.  This  doctrine  has  recently  been  reaffirmed  by  this 
court  in  Weber  v.  Supreme  Tent  of  Knights  of  Maccabees  (172 
N.  Y.  490),  and,  if  we  could  here  end  the  discussion  of  this 
case,  upon  the  assumption  that  plaintiffs  husband  was  insane 
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when  he  took  his  life,  the  Weber  case  would  be  a  controlling 
authority  in  favor  of  this  plaintiffs  right  to  recover. 

But  we  cannot  stop  here.  The  learned  trial  court  has 
found  that  the  plaintiffs  husband  committed  suicide.  There 
is  no  finding  whether  he  was  sane  or  insane.  For  colloquial 
purposes  the  term  "  suicide  "  is  at  once  sufficiently  specific  and 
comprehensive  to  cover  all  kinds  of  human  self-destruction  ; 
but  if  the  law  is  to  distinguish  between  the  self-destruction 
of  the  insane  and  the  self-inflicted  death  of  the  sane,  insur- 
ance contracts  must  be  construed  in  the  light  of  definitions 
which  express  the  distinction.  Our  Penal  Code  defines  sui- 
cide as  the  intentional  taking  of  one's  own  life  (sec.  172)  and 
the  definitions  referred  to  in  Weber  v.  Maccabees  (supra)  are 
to  the  same  effect.  Intent  is  of  the  essence  of  the  act  and 
this  presupposes  reason  or  sanity.  Thus  the  unqualified  find- 
ing of  the  learned  trial  court  that  plaintiffs  husband  com- 
mitted suicide  is  in  effect  a  determination  that  it  was  the 
intentional  act  of  a  sane  man.  Aside  from  this,  however, 
there  is  the  presumption  of  sanity  which  must  be  entertained 
in  the  absence  of  proof.  Insanity  cannot  be  predicated  sim- 
ply upon  the  act  of  self-destruction,  for  human  experience 
has  shown  that  sane  men  have  taken  their  own  lives.  To  the 
extent  that  the  amended  by-law  provides  for  a  forfeiture  of 
contract  rights  in  the  event  of  suicide  by  the  insured  while 
he  was  sane,  it  is  valid,  first,  because  it  invades  no  vested  right 
of  the  insured  and,  second,  because  it  is  a  fundamental,  though 
unexpressed,  part  of  the  original  contract  that  the  insured 
should  not  intentionally  cause  his  own  death.  If  we  assume, 
therefore,  that  the  original  contract  and  by-laws  were  silent 
upon  the  subject  of  suicide  by  the  insured  while  sane,  the 
amended  by-law  is  valid  because  there  can  be  no  such  thing  as 
a  vested  right  to  commit  suicide  and  for  the  further  reason 
that  it  is  nothing  more  than  the  written  expression  of  a  pro- 
vision which  the  law  had  read  into  the  contract  at  its  inception. 

But  the  original  contract  was  not  silent  in  this  regard.  In 
his  application  for  insurance  the  plaintiff's  husband  expressly 
stipulated  that  in  case  his  death  should  be  caused  by  any 


406  Shipman  v.  Protected  Home  Cikcle.         [April, 

Opinion  of  the  Court,  per  Werner,  J.         .    [Vol.  174. 

illegal  act  of  his  own,  all  his  right,  title  and  interest  in  the 
beneficiary  fund  should  revert  to  the  association.  At  com- 
mon law,  suicide  was  a  crime  which  was  followed  by  the  for- 
feiture of  the  offender's  property.  In  thi6  state  it  is  denomi- 
nated "  a  grave  public  wrong  "  (Penal  Code,  sec.  1 73),  but 
owing  to  the  impossibility  of  reaching  the  successful  perpe- 
trator, no  forfeiture  is  imposed.  Plaintiffs  husband  came  to 
his  death  in  Pennsylvania.  In  the  absence  of  evidence  upon 
the  subject  it  is  to  be  presumed  that  the  common  law  prevails 
there.  This  view  of  the  case  leads  to  the  conclusion  that  in 
committing  suicide  the  plaintiff's  husband  was  guilty  of  a 
crime,  and  all  crime  is  illegal.  It  is,  to  say  the  least,  doubt- 
ful whether  the  rule  of  the  common  law,  declaring  suicide  to 
be  malum  in  se,  has  been  abrogated  by  the  provisions  of  our 
Penal  Code ;  but  whether  we  invoke  the  stern  morality  of 
the  common  law,  or  the  more  merciful  decree  of  our  own 
statute  which  declares  suicide  to  be  a  "  grave  public  wrong," 
it  may  fairly  be  called  an  illegal  act  within  the  purview  of  the 
language  of  the  contract  herein,  and,  if  so,  the  contract  is 
rendered  nugatory  by  force  of  its  own  provisions. 

Although  the  foregoing  conclusions  are  decisive  of  the  case, 
we  think  the  third  defense  above  referred  to  presents  a  ques- 
tion that  is  fairly  raised  and  that  ought  to  be  decided  for  the 
benefit  of  all  concerned  in  contracts  of  this  kind.  What  are 
the  plaintiff's  rights,  if  we  treat  the  case  as  one  in  which  there 
is  no  provision,  either  in  the  by-laws  or.  the  contract,  relating 
to  suicide  by  the  insured  while  sane  ?  We  have  already  sug- 
gested that  it  is  an  inherent  and  fundamental  part  of  every 
such  contract  that  the  insured  shall  not  intentionally  take  his 
own  life.  No  act  so  contrary  to  good  morals  and  the  usual 
course  of  human  nature  should  be  held  to  be  within  the  con- 
templation of  the  parties  to  a  contract  for  life  insurance, 
unless  it  is  clearly  and  unequivocally  expressed.  The  learned 
counsel  for  the  plaintiff  admits  the  force  of  the  argument  as 
applied  to  cases  in  which  the  estate  of  the  suicide  is  enhanced 
by  his  own  wrong,  but  he  insists  that  it  has  no  application  to 
cases  in  which  the  beneficiary  named  in  the  policy  or  certificate 
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takes  the  insurance  money  directly  by  the  terms  of  the  con- 
tract and  not  derivatively  Nas,  for  instance,  in  the  capacity  of 
heir  or  legal  representative  of  the  suicide.  It  is  argued  that 
in  the  latter  case  those  who  take  the  suicide's  estate  by  mere 
operation  of  law  are  no  more  entitled  to  enjoy  the  fruits  of 
his  wrong  than  he  himself  would  be  entitled  to  profit  by  his 
own  wrong  if  living ;  but  that  a  different  principle  applies 
where  the  beneficiary  has  a  vested  interest  in  the  contract  from 
the  instant  that  it  is  entered  into  for  his  benefit.  That  is 
precisely  the  difference  between  the  contract  in  the  case  at 
bar  and  an  ordinary  insurance  policy  payable  directly  to  a 
named  beneficiary.  Under  chapter  80  of  the  Laws  of  1840, 
and  the  acts  amendatory  thereof,  a  wife  has  an  insurable 
interest  in  her  husband's  life  which  may  be  made  the  subject 
of  a  contract  either  directly  between  the  wife  and  the  insurer ; 
or  between  the  latter  and  the  husband  for  the  benefit  of  his 
wife.  Where  such  insurance  is  effected  by  the  husband  he  is 
iield  to  be  the  agent  of  the  wife,  and  the  latter  acquires  a 
vested  interest  in  the  policy  at  the  moment  of  its  delivery  to 
the  insured.  (  Whitehead  v.  New  York  Life  Ins.  Co.,  102 
1ST.  Y.  143;  Holmes  v.  Gilman,  138  N.  Y.  382.) 

It  is  undoubtedly  true  that  in  the  case  of  a  contract  valid 
at  its  inception  such  vested  rights  cannot  be  affected  or 
impaired  by  the  subsequent  fraud  or  wrong  of  the  insured. 
But  what  are  the  vested  rights  of  a  beneficiary  under  a  cer- 
tificate like  the  one  held  by  the  plaintiff  herein  ?  The  argu- 
ment in  her  behalf  proceeds  upon  the  theory  that  there  is  a 
strict  analogy  between  regular  life  insurance  and  co-operative 
or  assessment  life  insurance,  and  this  is  where  we  think  the 
inherent  weakness  of  plaintiff's  case  becomes  apparent.  Under 
the  ordinary  life  insurance  policy  taken  out  by  the  insured  for 
the  benefit  of  a  third  person,  or  by  a  third  person  for  his  own 
benefit  on  the  life  of  the  insured,  the  beneficiary  takes  a  vested 
interest  in  the  policy  and  the  fund  payable  thereon,  from 
the  moment  that  the  policy  is  delivered.  His  rights  when 
once  thus  vested  cannot  be  defeated  by  the  subsequent  acts  of 
the  assured.     The  assured  has  no  power  of  disposition  over 
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the  same  without  the  consent  of  the  beneficiary  and,  upon 
the  death  of  the  insured,  neither  his  personal  representa- 
tives nor  his  creditors  have  any  interest  in  the  proceeds 
of  such  a  contract.  The  principle  governing  such  a  con- 
tract is  well  stated  by  Chief  Justice  Fuller  in  Wash- 
ington Central  Bank  v.  Hume  (128  U.  S.  195,  206)  as  fol- 
lows: "It  is  indeed  the  general  rule  that  a  policy,  and 
the  money  to  become  due  under  it,  belong,  the  moment 
it  is  issued,  to  the  person  or  persons  named  in  it  as  the  bene- 
ficiary or  beneficiaries,  and  that  there  is  no  power  in  the 
person  procuring  the  insurance  by  any  act  of  his,  by  deed  or 
by  will,  to  transfer  to  any  other  person  the  interest  of  the 
pereon  named."  This  was  the  principle  enunciated  in 
Pingrey  v.  Nat.  Life  Ins.  Co.  (144  Mass.  374)  where  the 
insured  had  taken  out  an  endowment  policy,  payable  to  his 
mother  in  case  of  his  death  before  the  endowment  should 
accrue.  The  insured  subsequently  married,  surrendered  his 
policy  aud  took  out  a  new  one  payable  to  his  wife.  It  was  there 
held  that  notwithstanding  his  attempt  to  vest  the  proceeds  of 
the  policy  in  his  wife,  the  mother  was  entitled  thereto.  (See, 
also,  Barry  v.  Brune^  71  N.  Y.  261.)  This  principle  has 
been  applied  to  cases  where  the  assured  intentionally  took  his 
life  by  his  own  hands.  {Fitch  v.  Am.  Pop.  L.  Ins.  Co.,  59 
N.  Y.  557 ;  Morris  v.  S.  M.  Life  Assurance  Co.,  183  Pa. 
St.  563 ;  Setter  v.  Economic  L.  Assn.,  105  Iowa,  87.) 

Where,  however,  the  policy  is  taken  out  for  the  benefit  of 
the  insured  himself  or  his  estate,  the  principle  does  not  apply 
in  case  he  intentionally  takes  his  own  life.  In  such  a  case 
the  persons  who  take  the  proceeds  of  the  policy  take  through 
the  insured,  and  not  under  a  contract  made  with  them  or  for 
their  benefit  as  in  the  cases  above  referred  to.  They,  there- 
fore, stand  in  the  place  of  the  insured  and  are  bound  by  the 
same  laws  and  limitations  which  would  bind  the  insured 
through  whom  they  take.  As  the  insured  could  not  take 
advantage  of  his  own  wrong,  so  those  who  represent  him 
cannot  be  permitted  to  benefit  by  it.  This  is  the  rule  laid 
down  in  Bitter  v.  Mut.  Life  Ins.  Co.  (169  U.  S.  139)  and 
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applied  in  the  following  cases  :  Am.  Soc.  v.  BoUand  (4  Bligh, 
194r-211) ;  Breasted  v.  Farmers'  L.  &  T.  Co.  (8  N.  Y.  299) ; 
Borradaile  v.  Hunter  (5  Man.  &  Gr.  639) ;  Clift  v.  Schwabe 
(3  Com.  B.  437) ;  Bradley  v.  Mut  Ben.  Life  Ins.  Co.  (45 
K  Y.  422);  Smith  v.  Nat.  Benefit  Society  (123  N.  Y.  85). 

A  contract  of  insurance  based  upon  membership  in  a 
benefit  society  rests  upon  radically  different  legal  principles 
than  those  which  govern  the  ordinary  life  insurance  policy. 
As  stated  by  Bacon  in  his  work  on  Benefit  Societies  (sec.  321), 
"  The  chief  difference  between  ordinary  contracts  of  life  insur- 
ance companies  and  those  usual  in  benefit  societies,  is  that  in 
the  former  the  policy  and  documents  referred  to  in  it  contain 
the  agreement,  while  in  the  latter  the  certificate,  together  with 
the  charter  and  by-laws,  are  to  be  looked  to  for  the  contract." 
This  distinction  is  clearly  emphasized  in  Sabir,  v.  Phinney 
(134  N.  Y.  428),  where  this  court  said :  "  The  statute  under 
which  the  corporation  was  organized,  its  by-laws,  together 
with  the  application  for  and  the  certificate  of  membership* 
constituted  the  contract  which  existed  between  the  member 
and  the  society,  which  instruments,  construed  together,  meas- 
ure the  rights  of  these  litigants.  Any  person  who  became  an 
appointee  in  such  a  certificate  took  the  position  subject  to  the 
absolute  right  of  the  member  to  substitute  a  new  one  at  any 
moment.  The  rights  acquired  by  the  member  by  virtue  of 
this  relation  did  not  amount  to  a  chose  in  action.  He  had  no 
interest  in  the  society  that  was  assignable  or  transferable 
until  some  right  of  action  had  accrued.  The  appointee  had 
no  vested  interest  in  the  sum  which  might  in  a  contingency 
become  payable  on  death  of  the  member."  (Citing  Hellen- 
berg  v.  Dirt.  No.  1,  L  O.  of  B.  B.  94  N.  Y.  580 ;  Sanger 
v.  Rothschild,  123  N.  Y.  577 ;  Brown  v.  Catholic  Mut.  B. 
Assn.,  33  Hun,  263,  and  Boasberg  v.  Cronan.  30  N*.  Y.  S. 
R.  483.) 

So  the  plaintiff,  as  the  beneficiary  named  in  the  certificate 
herein,  took  it  subject  to  change  in  accordance  with  the  con 
stitution  and  by-laws  of  the  defendant,  and,  therefore,  she 
acquired  no  vested  interest  in  either  the  certificate  or  the 
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money  to  be  paid  upon  it.  The  foregoing  views  as  to  the 
effect  of  such  a  contract  as  the  one  at  bar  do  not  depend 
wholly  upon  the  authority  of  the  reported  cases,  for  the 
statute  itself  (Ins.  Law,  sec.  238)  provides  in  express  terms 
that  a  member  of  a  benefit  society  has  the  right  to  change 
the  beneficiary  named  in  the  certificate  without  the  consent 
of  a  previously  named  beneficiary.  Plaintiff's  rights  were 
subject  to  revocation  ;  they  could  be  affected  by  the  acts  of 
her  husband ;  they  were  dependent  upon  the  limitations  of 
the  contract  by  winch  her  husband  was  bound  and,  in  short, 
were  no  greater  than  those  of  the  husband's  personal  repre- 
sentatives would  have  been  in  an  ordinary  contract  of  insur- 
ance wherein  they  might  have  been  named  as  beneficiaries. 
It  mast  follow  that  a  beneficiary  under  a  certificate  issued  by 
a  benefit  association,  who  takes  his  rights  through  the  insured 
and  subject  to  the  terms  of  the  contract  entered  into  by  him, 
can  no  more  benefit  by  the  wrong  of  the  insured  iu  willfully 
and  intentionally  taking  his  own  life  than  the  legal  representa- 
tives of  the  insured  in  an  ordinary  life  insurance  policy 
could  under  the  same  conditions. 

The  case  of  Weber  v.  Supreme  Tent  of  K.  of  M.  (172  N.  Y . 
490)  is  not  in  conflict  with  this  doctrine,  for  in  that  case  there 
was  a  finding  that  the  deceased  member  took  his  life  while 
insane,  and,  as  already  pointed  out,  that  was  a  risk  which  was 
included  in  his  contract,  and,  therefore,  his  beneficiary  was  enti- 
tled to  claim  the  fund.  It  must  be  admitted,  however,  that  the 
views  above  expressed  cannot  be  reconciled  with  the  decision  in 
Darrow  v.  Family  Fund  Socy.  (116  N.  Y.  537).  In  that  case 
the  particular  phase  of  the  question  here  discussed  was  not  pre- 
sented. There  the  discussion  iu  respect  to  the  effect  of  the 
suicide  ef  the  member  rested  upon  the  case  of  Fitch  v.  Ameri- 
can Pop.  L.  Ins.  Co.  (59  N.  Y.  557),  but,  as  that  was  an 
ordinary  life  insurance  contract,  it  was  not  an  authority  upon 
the  facts  of  the  Darrow  case.  To  the  extent,  therefore,  that 
there  is  a  conflict  between  the  Darrow  case  and  the  case  at 
bar,  we  feel  constrained  to  overrule  the  former. 

We  may  add  in  conclusion  that  many  cases  in  other  juris- 
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dictions  are  cited  by  the  learned  counsel  for  the  plaintiff  in 
support  of  the  contention  that  under  contracts  of  insurance 
valid  in  their  inception,  which  contain  no  provision  against 
suicide  and  are  payable  directly  to  nominated  beneficiaries, 
the  insurer  is  liable  regardless  of  the  manner  in  which  the 
insured  came  to  his  death.  As  above  indicated,  our  decision 
is  not  at  variance  with  those  cases  which  are  based  upon 
ordinary  contracts  of  insurance.  Among  the  cases  cited,  how- 
ever, there  are  some  in  which  the  courts  of  other  states  have 
gone  to  the  extent  of  applying  this  principle  to  beneficiary 
certificates,  like  the  one  in  the  case  at  bar,  and  these  cases  we 
must  decline  to  follow. 

These  views  would  require  a  reversal  of  the  judgment 
herein  but  for  the  provision  in  the  amended  by-law  referred 
to,  which  entitles  the  plaintiff  to  have  refunded  to  her  all  pay- 
ments made  upon  the  certificate,  together  with  interest  thereon 
at  the  rate  of  three  per(  cent  per  annum. 

Under  this  provision  we  will  modify  the  judgment  by 
deducting  therefrom  the  excess  over  such  payments  and  inter- 
est as  stated,  and,  as  thus  modified,  affirm  the  same,  without 
costs  to  either  party  in  this  court. 

Parker,  Ch.  J.,  Gray,  O'Brien,  Ccllen,  JJ.  (and  Bart- 
lett,  J.,  in  result),  concur ;  Martin,  J.,  not  voting. 

Judgment  accordingly. 


Clark  W.   Dunlop,   Respondent,   v.    Frederic  T.   James, 

Appellant. 

Landlord  and  Tenant  —  Subrogation  —  Mortgagee  op  Leasehold 
Interest  who  Pays  Rent  to  Protect  his  Own  Interest  in  Lease  Can 
Maintain  Action  Therefor  against  the  Tenant.  Where  a  lease  of 
real  estate  for  twenty -one  years,  containing  a  coveuant  that  the  lessee 
and  assigns  thereof  would  pay  the  rent  stipulated  and  taxes  assessed  upon 
the  premises  as  they  became  due  during  the  life  of  the  lease  and  author- 
izing the  lessor  to  re  enter  the  premises  in  the  case  of  a  breach  of  such 
covenants,  was  assigned,  subject  to  a  mortgage  upon  the  leasehold 
interest,  to  one  who  neglected  to  pay  ground  rent  and  taxes,  which 
accrued  while  he  was  the  owner  of  the  lease,  although  requested  so  to  do 
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by  the  mortgagee,  the  latter  may  pay  such  rent  and  taxes  in  order  to 
protect  his  interest  in  the  premises  and  prevent  the  lessor  from  re-enter- 
ing upon  them  under  the  terms  of  the  lease,  and,  by  making  such  pay- 
ment, he  becomes  an  equitable  assignee  of  the  lessor's  claim  therefor  aod 
is  entitled  to  be  subrogated  to  his  rights  and  to  maintain  the  same  action 
against  the  leaseholder  for  the  rent  and  taxes  that  the  lessor  could  have 
maintained. 
Dunlop  v.  James,  70  App.  Div.  11,  affirmed. 

(Argued  March  27,  1903;  decided  April  0,  1908.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
March  25,  1902,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  directed  by  the  court. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

J.  Van  Vechten  Olcott  and  John  P.  Everett  for  appellant. 
If  the  plaintiff  is  entitled  to  recover  from  the  defendant 
under  the  complaint,  such  right  can  only  be  established  in  a 
court  of  equity.  (L.  1890,  ch.  475,  §  5 ;  Page  v.  Drake,  52 
Hun,  252 ;  Townsend  v.  Whitney,  75  N.  Y.  425  ;  24  Am.  & 
Eng.  Ency.  of  Law  [1st  ed.],  322.)  No  privity  of  contract 
existed  or  exists  between  the  plaintiff  mortgagee  and  the 
defendant,  assignee  of  lessee,  and  the  judgment  cannot  be 
sustained.  (Latorenee  v.  Fox,  20  N".  Y.  266 ;  Burr  v>  Beers, 
24  N.  Y.  178  ;  Thorp  v.  Keokuk,  46  N.  Y.  253 ;  Dolph  v. 
White,  12  N.  Y.  296 ;  Mygatt  v.  Coe,  124  N.  Y.  220 ;  152 
K  Y.  461 ;  Geisder  v.  De  Oraaf,  168  K  Y.  339.) 

O.  J.  Wells  for  respondent.  The  defendant  as  assignee  was 
liable  under  the  covenants  of  the  lease  to  pay  the  rent  and 
taxes  to  Trinity  Church.  (Wood  on  Landl.  &  Ten.  §  348 ; 
Tate  v.  McCormack,  23  Hun,  218  ;  White  v.  Lumu,  27  Hun, 
328 ;  Pardee  v.  Stewart,  37  Hun,  259 ;  SayUs  v.  Kerr,  4 
App.  Div.  150 ;  Stewart  v.  L.  L  R.  R.  Co.,  102  N.  Y.  601.) 
The  right  of  action  which  Trinity  Church,  the  landlord,  has 
against  James,  as  assignee  of  the  lease,  passed  by  subrogation 
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and  without  any  assignment  to  the  plaintiff,  the  plaintiff 
having  paid  the  amount  to  protect  his  interest  in  the  property. 
(McKeon  v.  Wendelken,  25  Misc.  Rep.  711 ;  Piatt  v.  Brick, 
35  Hun,  121 ;  Gans  v.  Thieme,  93  N.  Y.  232 ;  Louis  v. 
Bauer,  33  App.  Div.  287  ;  Arnold  v.  Green,  116  K  Y.  571 ; 
Barnes  v.  Mott,  64  N.  Y.  397 ;  Harris  on  Subrogatiou,  442 ; 
Alvord  v.  Cobb,  28  Hun,  22.)  The  motion  to  dismiss  the 
complaint  was  properly  denied,  and  even  if  the  action  should 
have  been  tried  without  a  jury  as  an  equity  case,  that  question 
is  not  before  the  court  on  any  exception.  {McKeon  v.  Wen- 
delken,  25  Misc.  Rep.  711 ;  Harris  on  Subrogation,  6 ;  Alvord 
v.  Cobb,  2S  Hun,  22.) 

Haight,  J.  The  rector,  churchwardens  and  vestrymen  of 
Trinity  Church  had  leased  certain  real  estate  in  the  city  of 
New  York  to  Peck,  Stowe  &  Wilcox  Co.  for  the  term  of 
twenty-one  years.  The  lease  contained  a  covenant  to  the 
effect  that  the  lessee  and  its  assigns  would  pay  the  rent  stipu- 
lated and  taxes  assessed  upon  the  premises  as  they  became 
due  during  the  life  of  the  lease,  and  also  provided  for  a 
re-entry  by  the  lessor  in  case  of  a  failure  to  make  these  pay- 
ments. By  mesne  assignments  the  lease  had  been  acquired 
by  the  defendant  in  this  action,  who  took  the  same,  subject  to 
the  covenants,  conditions  and  provisions  already  mentioned. 
After  acquiring  the  leasehold  premises  the  defendant,  desiring 
to  borrow  money  thereon,  assigned  his  lease  to  one  Marietta 
Wilsey,  who  thereupon  borrowed  the  money  desired  of  the 
plaintiff,  and  executed  and  delivered  to  him  her  personal 
bond,  secured  by  a  mortgage  upon  the  leasehold  premises  for 
the  amount  of  such  loan.  Thereupon  she  reassigned  the  lease 
to  the  defendant  James,  who  took  the  same,  subject  to  the 
bond  and  mortgage,  but  without  agreeing  to  personally  pay 
or  be  liable  therefor.  After  the  defendant  had  acquired  the 
lease  of  the  premises,  and  during  the  time  that  he  was  the 
owner  thereof,  ground  rent  became  due  to  the  amount  of 
$1,125.00  and  taxes  to  the  amount  of  $1,362.62.  He  was 
requested  to  pay  the  same,  but,  having  neglected  to  do  so, 
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the  plaintiff  was  compelled  to  and  did  pay  the  same,  in 
order  to  protect  his  mortgage  interest  in  the  premises  and 
prevent  the  officers  of  Trinity  Church  from  re-entering  the 
premises  under  the  terms  of  their  lease.  Thereupon  tlrs 
action  was  brought  to  recover  from  the  defendant  the  amount 
paid,  and  at  the  close  of  the  trial  the  learned  justice  presiding 
directed  a  verdict  in  favor  of  the  plaintiff  for  the  amount  of 
such  rent  and  taxes.  The  judgment  entered  upon  this  verdict 
has  been  affirmed  by  the  Appellate  Division  and  is  now 
brought  here  for  review — the  appellant  claiming  that  no 
privity  of  contract  exists  between  the  plaintiff  mortgagee  and 
the  defendant,  the  assignee  of  the  lease ;  and  that  a  common- 
law  action  cannot  be  maintained  to  recover  the  amount  of 
rent  and  taxes  paid. 

If  the  plaintiff's  claim  in  this  action  was  based  upon  privity 
of  contract  he  might  have  some  difficulty  in  maintaining  his 
judgment,  but  such  was  not  his  claim.  As  we  have  seen,  the 
lessee  agreed  in  the  lease  to  pay  the  land  rent  and  the  taxes 
as  they  matured  and  became  due.  The  defendant  took  an 
absolute  assignment  of  the  lease  and  thereby  became  liable  to 
the  lessor  to  pay  the  rent  and  taxes.  In  the  case  of  Steioart  v. 
Long  Island  li.  R.  Co.  (102  N.  Y.  601-607),  Kapalix>,  J., 
speaking  for  this  court,  says :  "  The  rules  relating  to  the 
effect  of  an  assignment  of  a  lease  are  so  well  settled  that  it 
is  hardly  necessary  to  do  more  than  refer  to  them.  Where 
a  lessee  assigns  his  whole  estate  without  reserving  any  rever- 
sion therein  in  himself,  a  privity  of  estate  is  at  once  created 
between  his  assignee  and  the  original  lessor,  and  the  latter  has 
a  right  of  action  directly  against  the  assignee  on  the  covenant 
to  pay  rent,  or  any  other  covenant  in  the  lease  which  runs 
with  the  land."  As  we  have  also  seen,  the  defendant  had 
neglected  and  refused  to  pay  the  rent  and  taxes  that  had 
accrued,  and  the  defendant  as  mortgagee  was  compelled  to 
pay  the  same  in  order  to  protect  his  interest  and  save  the  mort- 
gage from  being  cut  off  by  a  re-entry  of  Trinity  Church,  as  it 
had  the  right  to  do.  The  taxes  having  become  due,  Trinity 
Church  had  the  right  to  pay  the  same,  and  then  maintain  an 
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action  at  law  against  the  defendant  for  the  amount  thereof 
for  the  accrued  rent.  The  plaintiff  in  making  the  payment 
was  not  a  mere  stranger  making  a  voluntary  payment  of  the 
debt  of  another.  Instead,  he  was  vitally  interested.  He  had 
loaned  a  large  sum  of  money  and  had  taken  as  a  security  for 
its  repayment  a  mortgage  upon  the  leasehold  property.  He 
had  the  right,  therefore,  to  make  the  payment  and  protect  his 
interest. 

It  may  readily  be  conceded  thai  formerly  subrogation  was 
considered  as  purely  an  equitable  remedy,  and  that  it  was  so 
held  as  late  as  the  case  of  Ontario  Bank  v.  Walker  (1  Hill, 
652).  But  long  previous  to  this  courts  of  law  had  begun  to 
sustain  actions  founded  on  equitable  assignments  of  claims 
which  were  cognizable  at  law,  both  in  England  and  in  this 
country.  In  the  case  of  Sarah  J.  Weed  (2  Low.  555-562) 
subrogation  is  defined  as  "  an  equitable  assignment,  operated 
by  the  law  itself,  when  justice  requires  it ;  as,  for  instance, 
when  a  surety  pays  the  debt  of  his  principal ;  *  *  *  or 
when  one  having  an  interest  in  the  property  or  res,  or  hon- 
estly believing  himself  to  have  an  interest,  pays  an  earlier 
incumbrance."  In  modern  times  courts  of  law  have  dealt  with 
subrogation  as  they  would  with  assignments,  and  when  the 
right  of  action  to  which  the  plaintiff  asks  to  be  subrogated  is  a 
legal  right  of  action,  a  court  of  law  may  treat  a  plaintiff  who 
is  entitled  in  equity  to  subrogation  as  an  assignee,  and  allow 
him  to  maintain  an  action  of  a  legal  nature  upon  the  right  to 
which  he  claims  to  be  subrogated.  (See  notes  to  French  v. 
Via,  30  Abbott's  N.  C.  158-176.) 

In  the  case  of  Cole  v.  Malcolm  (66  N.  Y.  363-366),  Earl, 
J.,  after  citing  a  number  of  cases,  states  the  rule  for  the  appli- 
cation of  the  doctrine  of  subrogation  very  pointedly,  as  fol- 
lows: "It  is  generally  and  most  frequently  applied  in  cases 
where  the  person  advancing  money  to  pay  the  debt  of  a  third 
party  stands  in  the  situation  of  a  surety,  or  is  only  secondarily 
liable  for  the  debt ;  but  it  is  also  applicable  to  cases  where  a 
party  is  compelled  to  pay  the  debt  of  a  third  person  to  pro- 
tect his  own  rights,  or  to  same  his  own  property" 
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In  CottretPs  Appeal  (23  Penn.  St.  294),  Woodward,  J.,  said : 
"Subrogation  is  founded  on  principles  of  equity  and  benevo- 
lence, and  may  be  decreed  where  no  contract  or  privity  of 
any  kind  exists  between  parties.  Whenever  one  not  a  mere 
volunteer  discharges  the  debt  of  another,  he  is  entitled  to  all 
the  remedies  which  the  creditors  possessed  against  the  debtor." 
In  ZidderdaMs  Exrs.  v.  Hobiftson^s  Admi\  (2  Brocken- 
brough,  159-168),  Ch.  J.  Marshall,  said:  "Where  a  person 
has  paid  money  for  which  others  were  responsible,  the  equi- 
table claim  which  such  payment  gives  him  on  those  who  were 
so  responsible  shall  be  clothed  with  the  legal  garb  with  which 
the  contract  he  has  discharged  was  invested,  and  he  shall  be 
substituted,  to  every  equitable  intent  and  purpose,  in  the 
place  of  the  creditor  whose  claim  he  has  discharged." 

In  the  case  of  Stevens  v.  King  (84  Maine,  291),  Peters, 
Ch.  J.,  said :  "  Legal  subrogation  takes  effect  to  its  full  extent 
for  the  benefit  of  one  who  being  himself  a  creditor  pays  the 
claim  of  another  who  has  a  preference  over  hiin  by  reason  of 
his  liens  and  securities.  (Bouv.  Law  Diet.  Subrogation.)  It 
applies  to  a  great  variety  of  cases,  and  is  broad  enough  to 
include  every  instance  in  which  one  party  pays  a  debt  for 
which  another  is  primarily  liable,  and  which  in  equity  and 
good  conscience  should  have  been  discharged  by  the  latter ; 
not,  however,  in  the  interest  of  mere  volunteers  and  inter- 
meddlers  ;  nor  is  it  allowed  so  as  to  do  injury  to  the  rights  of 
others.  It  ignores  the  form  and  looks  to  the  substance.  It 
construes  payment  to  be  purchase,  and  purchase  to  be  pay- 
ment, as  justice  may  be  demanded.  It  substitutes  one  person 
for  another,  or  property  for  property."  (See,  also,  Siden- 
herg  v.  Ely,  90  N.  Y.  257;  Roberts  v.  Ely,  113  N.  Y.  128- 
131.) 

It  appears  to  us  that  the  principles  enunciated  in  these 
authorities  fully  sustain  the  plaintiff's  claim,  that  by  making 
the  payment  under  the  circumstances  alluded  to,  he  became 
an  equitable  assignee  of  the  church's  claim  against  the  defend- 
ant and  entitled  to  be  subrogated  to  its  rights,  and  to  maintain 
the  same  action  that  it  could  have  maintained.     This  does  not 
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change,  alter  or  enlarge  the  liability  of  the  defendant  in  the 
premises. 

The  judgment  should  be  affirmed,  with  costs. 

O'Brien,  Bartlett  and  Martin,  JJ.,  concur;  Parker, 
Ch.  J.,  and  Gray,  J.,  dissent ;  Vann,  J.,  not  voting. 

Judgment  affirmed. 


The  People  op  the  State  of  New  York  ex  rel.  Metropoli- 
tan   Street    Railway  Company,  Respondent,  v.  State 
Board  of  Tax  Commissioners,  Appellant. 
The  People  of  the  State  of  New  York  ex  rel.  The  Twenty- 
third  Street  Railway  Company,  Respondent,  v.  State 
I . .  ■  Board  of  Tax  Commissioners,  Appellant. 

The  People  of  the  State  of  New  York  ex  rel.  The  Central 
Crosstown   Railroad   Company,    Respondent,   v.    State 
-  :t  Board  of  Tax  Commissioners,  Appellant. 

ft'%  The  People  of  the  State  of  New  York  ex  rel.  Consolidated 

***,  Gas  Company  of  New  York,  Respondent,  v.  State  Board 

-''*  of  Tax  Commissioners,  Appellant. 

>  The  People  of  the  State  of  New  York  ex  rel.  Brooklyn 

;  City  Railroad  Company,  Respondent,  v.  State  Board  of 

*  Tax  Commissioners,  Appellant. 

^  The  People  of  the  State  of  New  York  ex  rel.  Coney 

%« I  Island  and  Brooklyn  Railroad  Company,  Respondent,  v. 

State  Board  of  Tax  Commissioners,  Appellant. 

The  People  of  the  State  of  New  York  ex  rel.  New 
Amsterdam  Gas  Company,  Respondent,  v.  State  Board 
of  Tax  Commissioners,  Appellant. 

1.  Constitutional  Law  — Transfer  of  Essential  Functions  of 
Local  Officers  to  State  Officers  Prohibited  —  Home  Rule  Pro- 
vision Const.  Art.  10,  §  2.  The  home  rule  provision  of  the  Constitu- 
tion (art.  10,  §  2)  providing  that  "  all  city,  town  and  village  officers,  whose 
election  or  appointment  is  not  provided  for  by  this  Constitution,  shall  be 
elected  by  the  electors  of  such  cities,  towns  and  villages,  or  of  some 
division  thereof,  or  appointed  by  such  authorities  thereof,  as  the  Legis- 
27 
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lature  shall  designate  for  that  purpose,"  protects  all  essential  or  exclusive 
functions  theretofore  belonging  to  local  officers  and  prohibits  their  transfer, 
whether  direct  or  indirect,  to  state  officers. 

2.  Const  ruction  of  Home  Rule  Provision  as  Affecting  Taxation. 
This  provision,  however,  when  invoked  in  relation  to  taxation  should  be 
considered  in  connection  with  the  supreme  taxing  power  of  the  legislature 
and  neither  should  be  so  construed  as  to  embarrass  or  cripple  the  other. 
Home  rule,  as  understood  and  practiced  in  the  past,  giving  to  localities 
the  right  to  govern  themselves,  but  not  to  hamper  the  government  of  the 
state,  should  be  carefully  protected  frum  open  attack  or  indirect  invasion. 
Shadows,  however,  should  give  way  to  substance,  and  the  right  to  create 
a  new  system  of  taxation  and  bring  in  property  of  a  new  character, 
hitherto  untaxed,  with  some  other  property  incidental  thereto  and  worth- 
less without  it,  cannot  be  denied  upon  principle  and  should  not  be  with- 
held from  the  legislature. 

8.  Corporations  —  General  Franchises  Defined.  The  general 
franchise  of  a  corporation  is  its  right  to  live  and  do  business  by  the  exercise 
of  the  corporate  powers  granted  by  the  state.  Such  franchise,  however, 
gives  the  corporation  no  right  to  do  anything  in  the  public  highways  with- 
out special  authority  from  the  state  or  some  municipal  officer  or  body 
acting  under  its  authority. 

4.  Special  Franchises  Defined.  A  special  franchise  is  the  right 
granted  to  a  corporation  to  construct,  maintain  or  operate  in  a  public 
highway  some  structure  intended  for  public  use,  which  except  for  the 
grant  would  be  a  trespass. 

5.  Tax  —  Special  Franchise  Tax  Act  —  L.  1899,  Ch.  712 — Substance 
of  Statute.  Chapter  712  of  the  Laws  of  1899,  amending  the  General  Tax 
Law  and  authorizing  for  the  first  time  in  the  history  of  the  state  the 
assessment  or  valuation  for  the  purpose  of  general  taxation  of  all  special 
franchises  by  a  state  board  of  tax  commissioners  appointed  by  the  gover- 
nor, declares  in  substance  that  the  right,  authority  or  permission  to  con- 
struct, maintain  or  operate  some  structure,  intended  for  public  use,  "in, 
under,  above,  on  or  through  streets,  highways,  or  public  places,"  such  as 
railroads,  gas  pipes,  water  mains,  poles  and  wires  for  electric,  telephone 
and  telegraph  lines,  and  the  like,  is  a  special  franchise.  For  the  purpose 
of  taxation  such  a  franchise  is  made  real  estate  and  is  "  deemed  to  include 
the  value  of  the  tangible  property  of  a  person,  copartnership,  association 
or  corporation  situated  in,  upon,  under  or  above  any  street,  highway, 
public  place  or  public  waters  in  connection  with  the  special  franchise," 
and  taxed  as  a  part  thereof.  (§  2,  subd.  8.)  This  includes  nothing  but 
what  is  in  the  street,  directly  or  indirectly,  aud  excludes  power  houses, 
depots  and  all  structures  without  the  lines  of  the  street.  The  taxes  thus 
imposed  are  for  general  purposes,  are  collected  in  the  same  way,  and  used 
for  the  same  objects  as  other  taxes  upon  the  general  assessment  roll. 

6.  Act  Not  Violative  of  Home  Rule  Provision  —  It  Creates  New 
System  of  Taxation,  Requiring  Officers  with  New  Functions  to 
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Enforce  It  —  Tangible  Property  Connected  with  Special  Fran- 
chises is  an  Inseparable  Part  Thereof,  Forming  an  Entity  Which 
was  Never  Taxable  by  Local  Assessors.  The  fact  that  such  statute 
confers  upon  state  officers  the  right  to  assess  such  franchises  and  especially 
the  right  to  assess  the  tangible  property  annexed  thereto  and  included 
therein  by  the  act,  which  was  formerly  assessed  by  local  boards  of  assess- 
ors, does  not  violate  the  principle  of  home  rule  embodied  in  the  Constitu- 
tion. 1.  Because  it  creates  a  new  system  of  taxation  and  brings  within 
its  range  a  new  character  of  property,  which  required  new  methods  of 
valuation  and  the  exercise  of  functions  which  never  belonged  to  local 
assessors  and  must  necessarily  have  been  committed  to  state  officers 
with  new  functions  whose  sole  duty  related  to  the  subject  of  taxation  in 
all  its  phases  throughout  the  entire  state,  and  who,  with  wider  experience 
and  greater  opportunities  for  observation  than  local  assessors,  would 
be  able  to  grasp  the  new  scheme  of  taxation  as  a  whole  and  whose 
action  would  be  free  from  all  local  prejudice  or  color  and  uniform  in  its 
result.  2.  Because  the  tangible  property  formerly  assessed  by  local 
assessors  is  an  inseparable  part  of  the  special  franchises  mentioned  in  the 
statute,  constituting  with  them  a  new  entity,  which  in  a  going  concern 
can  neither  be  assessed  nor  sold  to  advantage  except  as  one  thing,  single 
and  entire,  and  the  function  of  assessing  such  entity  is  not  essentially 
local  in  character,  never  belonged  to  localities,  never  was  and  never  could 
be  exercised  with  the  requisite  justice  and  uniformity  by  their  officers, 
and,  therefore,  was  of  necessity  conferred  upon  state  officers,  expert  tax 
officials,  having  a  jurisdiction  coextensive  with  the  limits  of  the  stafe. 
/  Property,  therefore,  created  by  the  legislature  and  never  intrusted  by  it  to 
^  local  assessors  cannot  with  propriety  be  said  to  have  been  taken  away 
from  then\ 

7.  Authorities  on  Home  Rule  Question  Collated.  The  authori- 
ties relating  to  the  home  rule  provision  of  the  Constitution  collated  and 
discussed. 

8.  Decisions,  Not  Expressions  of  Judges  Used  Arguendo,  Estab- 
lish Legal  Principles.  Legal  principles  are  not  established  by  expres- 
sions of  learned  judges,  used  arguendo  in  their  opinions  in  a  given  case,  but 
by  what  was  decided  therein,  and  what  is  written  is  not  evidence  of  what 
was  decided  unless  it  relates  directly  to  the  question  presented  for  decision. 

9.  Franchises  Taxable  as  Other  Property— Act  Is  Not  Vio- 
lative of  Federal  Constitution  as  Impairing  the  Obligation  of 
Contracts.  A  franchise,  whether  general  or  special,  is  taxable  the  samo 
as  other  property,  and,  therefore,  the  statute  taxing  special  franchises, 
which  changes  no  part  of  the  grant,  alters  no  stipulation,  increases  no 
payment,  exacts  nothing  from  their  owners  that  is  not  exacted  from  the 
owners  of  property  generally,  does  not  impair  the  obligation  of  a  contract 
and  cannot  be  regarded  as  violating  the  Federal  Constitution. 

10.  Additional  Objections  Overruled.  Contentions  that  the  act  is 
impracticable  and  incapable  of  execution;  that  the  special   franchises 
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should  have  been  separately  assessed;  that  the  state  tax  commissioners 
adopted  no  rule  in  making  the  assessments;  that  the  relators  did  not  have 
a  proper  hearing  at  the  time  provided  for  review,  and  that  due  process  of 
law  was  not  observed  in  the  taxation  of  their  property,  after  due  consid- 
eration, are  overruled. 

People  ex  ret.  Met  St.  Ry.  Co.  v.  Tax  Comrs.,  79  App.  Div.  184,  reversed. 

People  exrel.  T.  T.  St.  Ry.  Co.  v.  Tat  Comrs.,  reversed. 

People  ex  rel.  C.  C.  R.  R.  Co.  v.  Comrs.,  reversed. 

People  exrel.  JV.  A.  Oas  Co.  v.  Tax  Comrs..  79  App.  Div.  643,  reversed. 

People  ex  rel.  C.  Oas  Co.  v.  Tax  Comrs.,  79  App.  Div.  643,  reversed. 

People  ex  nl.  C.  L  <fc  B.  R.  R.  Co.  v.  Tax  Comrs.,  79  App.  Div.  643, 
reversed. 

People  ex  rel.  B.  C.  R.  R.  Co.  v.  Tax  Comrs.,  79  App.  Div.  648,  reversed 

(Argued  April  6.  1908;  decided  April  28,  1903.) 

Appeal  in  each  of  the  above-entitled  proceedings  from  an 
order  of  the  Appellate  Division  of  the  Supreme  Court  in  the 
third  judicial  department,  entered  January  30,  1903,  which 
reversed  an  order  of  Special  Term  reducing  and  confirming 
as  reduced  an  assessment  upon  the  special  franchises  of  the 
respective  relators. 

The  assessments  in  question  were  made  in  the  year  1900, 
pursuant  to  the  provisions  of  the  Tax  Law,  as  amended  by 
chapter  712  of  the  Laws  of  1899.  Separate  writs  of  certio- 
rari, granted  to  review  the  respective  assessments,  resulted  in 
an  order  in  each  proceeding  appointing  a  referee  to  take  and 
report  to  the  Supreme  Court  such  evidence  upon  the  several 
issues  raised  by  the  petition,  writ  and  return  as  might  be 
adduced  before  him  by  the  parties,  with  his  findings  of  fact 
and  conclusions  of  law  thereon.  After  taking  many  pages  of 
evidence  the  referee  made  separate  and  complete  findings  of 
fact  appropriate  to  each  proceeding,  and  as  conclusions  of  law 
in  each  found  "  that  chapter  712  of  the  Laws  of  1899  is  a  valid 
and  constitutional  enactment,  practicable  and  operative,  and 
that  it  gave  authority  to  the  defendants  to  assess  the  relator's 
special  franchises  for  the  purpose  of  assessment  and  taxation ; 
that  the  relator  had  a  hearing  and  due  process  of  law  before 
the  defendants  upon  the  review  of  its  assessment  *  *  * 
and  was  not  deprived  of  any  of  its  legal  or  constitutional 
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rights  ;  that  it  was  lawful  to  assess  as  one  franchise  the  fran- 
chise, right,  authority  or  permission  which  the  relator  had  in 
the  streets  of  New  York  and  which  it  operated  as  one  system ; 
that  to  equalize  its  assessment  with  the  assessment  of  other 
real  property  in  the  city  of  New  York,  the  relator  is  entitled 
to  a  deduction,"  the  amount  being  named  in  each  proceeding, 
u  and  that  the  assessment  as  thus  reduced  must  be  taken  as 
the  value  of  the  relator's  special  franchise  for  the  purposes  of 
assessment  and  taxation  under  the  act." 

The  Supreme  Court  adopted  the  findings  both  of  fact  and 
law  made  by  the  referee  and  directed  that  final  orders  be 
entered  in  accordance  therewith.  From  the  order  so  entered 
in  each  proceeding  the  relator  therein  appealed  to  the  Appel- 
late Division,  which  affirmed  as  to  the  facts  but  reversed  as  to 
the  law,  upon  the  ground  that  the  statute  in  question  was  in 
violation  of  the  "  home  rule "  provision  of  the  Constitution. 
Two  of  the  justices  dissented.  The  State  Board  of  Tax  Com- 
missioners appealed  to  this  court  from  the  several  orders 
entered  accordingly. 

John  Cunneen,  Attorney- General  (  William  II.  Wood  of 
counsel),  for  appellant.  The  entire  statute  is  valid.  There 
is  no  arbitrary  line  which  separates  the  official  functions  which 
properly  belong  to  local  officers  from  those  which  properly 
belong  to  state  officers.  The  power  to  make  the  distinction 
is  vested  in  the  legislature.  (Const,  of  1777,  §  20  ;  Const,  of 
1821,  art.  4,  §  15 ;  Const,  of  1846,  art.  10,  §  2 ;  Matter  of 
Henneberger,  155  N.  Y.  421  ;  People  ex  rel.  v.  Albertson,  55 
N.  Y.  50 ;  Matter  of  N.  Y.  D.  Ry.  Co.,  42  Hun,  621 ;  107 
N.  Y.  42 ;  People  ex  rel.  v.  Lorillard,  135  N.  Y.  285  ;  Rath- 
lone  v.  Wirth,  150  N.  Y.  459  ;  JUT.  Y  F.  Dept.  v.  A.  S.  Co., 
106  N.  Y.  577 ;  People  v.  Cheritree,  6  T.  &  C.  473  ;  Greaton 
v.  Griffin,  4  Abb.  Pr.  [N.  S.]  310  ;  Hanlon  v.  Bd.  of  Supra., 
57  Barb.  383  ;  City  of  Syracuse  v.  Hubbard,  64  App.  Div.  587.) 
It  is  within  the  power  of  the  legislature  to  create  a  new  office 
to  be  filled  by  a  state  officer  and  to  transfer  the  power  of  valu- 
ing property  to  it,  even  though  this  power  has,  since  before 
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1777,  been  exercised  by  local  assessors.  (Matter  of  Allisan 
v.  Welde,  172  N.Y.  421 ;  People  v.  Raymond,  37  N.  Y.  431.) 
The  subject  of  assessment  and  taxation  is  the  "  right,"  "  privi- 
lege" or  "franchise"  to  occupy  a  street.  The  "tangible" 
property  employed  in  the  exercise  of  this  right  is  merely  inci- 
dental to  the  right.  Prior  to  the  enactment  of  chapter  712 
of  the  Laws  of  1899  the  property  thereby  rendered  assessable 
had  never  been  assessed  locally  and,  therefore,  the  local 
assessors  are  deprived  of  no  function.  (Matter  of  N.  Y., 
W.  S.  (6  B.  R.  R.  Co.,  37  Hun,  317;  Ritchmyer  v.  Morss, 
3  Keyes,  349  ;  Matter  of  M'ePherson,  104  N.  Y.  306 ; 
Matter  of  Romaine,  127  N.  Y.  80 ;  People  v.  H.  Ins.  Co., 
92  N.  Y.  328 ;  II.  Ins.  Co.  v.  New  York,  134  IT.  S.  594.) 
The  franchises  granted  by  the  municipal  authorities  to  the 
relators  herein  to  use  public  streets  are  property.  (People 
v.  O'Brien,  111  N.  Y.  1 ;  People  v.  Deehan,  153  N.  Y. 
528;  Ingersoll  v.  N.  E.  R.  R.  Co.,  157  N.  Y.  453.) 
The  grant  of  property  by  the  state  or  by  a  municipal  corpora- 
tion, upon  payment  therefor  of  a  consideration,  payable  either 
in  gross  or  by  annual  payments,  and  expressed  in  the  grant, 
does  not  carry  with  it  any  implied  condition  or  agreement 
that  the  property  so  granted  shall  be  forever  thereafter 
exempted  from  taxation.  Taxation  of  the  property  so  granted 
is  not  an  impairment  or  change  of  the  contract  by  which  the 
grant  was  made.  (People  ex  rel.  v.  Board  of  Commission- 
era,  76  N.  Y.  64;  People  v.  Commissioner  of  Taxes,  82  N. 
Y.  459 ;  People  ex  rel.  v.  Davenport,  91  N.  Y.  574 ;  Dela- 
ware Railroad  Tax,  18  Wall.  206:  M.  G.  L.  Co.  v.  Shelby 
County,  109  U.  S.  398 ;  N.  0.,  C.  <&  L.  R.  R.  Co.  v.  New 
Orleans,  143  U.  S.  192 ;  Ford  v.  D.  cfe  P.  L.  Co.,  164  U. 
S.  662.)  A  law  which  imposes  a  tax  upon  property  for  pub- 
lic use  and  in  which  provision  is  made  for  notice  to  the  per- 
son taxed,  a  hearing  before  the  assessing  officers,  and  an  oppor- 
tunity for  review  by  the  courts  does  not  take  property  with- 
out due  process  of  law.  (Kentucky  R.  R.  Tax  Cases,  115  U. 
S.  321 ;  McMillen  v.  Anderson,  95  IT.  S.  37 ;  Lent  v.  TiU- 
son,UQ  IT.  S.  316;  Palmer  v.  McMahon,  133  IT.  S.  660; 
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Paulsen  v.  Portland,  149  U".  S.  30 ;  Stuart  v.  Palmer,  74 
N.  Y.  183.)  It  is  possible  to  ascertain  the  value  of  a  special 
franchise  with  substantial  correctness  and  the  act  is  not  void 
from  impracticability.  (People  v.  Davenport,  91  N.  Y.  574 ; 
People  v.  Feitner,  54  App.  Div.  217;  People  v.  Coleman, 
107  N.  Y.  541 ;  People  ex  rel.  v.  Barker,  144  N.  Y.  94; 
People  ex  rel.  v.  Barker,  146  N.  Y.  304 ;  C.  S.  Ry.  Co.  v.  Com- 
mon Council,  125  Mich.  673 ;  A.  F.  Co.  v.  State  Auditor, 
166  U.  S.  185.)  The  assessments  are  not  illegal,  because 
several  special  franchises  belonging  to  the  same  corporation, 
and  all  in  the  same  tax  district,  were  assessed  as  a  unit  and 
not  separately.  (People  ex  rel.  v.  Feitner,  65  App.  Div.  318 ; 
169  K  T.  604 ;  C.  S.  R.  R.  Co.  v.  Common  Council,  125 
Mich.  683.) 


David  B.  Hill  for  respondents.  The  function  of 
ment  for  the  purposes  of  taxation  is  inherently  a  local  func- 
tion and  adheres  to  the  counties,  cities,  towns  and  villages  of 
the  state  with  substantially  the  like  effect  as  though  there  was 
an  express  provision  therefor  in  the  Constitution,  and  such 
function  cannot  be  transferred  to  officials  not  elected  or 
appointed  by  such  localities.  (PeopU  v.  Raymond,  37  N.  Y. 
428 ;  Matter  of  Brenner,  170  N.  Y.  185 ;  People  v.  Albert- 
son,  55  N.  Y.  50 ;  Rathbone  v.  Wirth,  150  N.  Y.  459 ;  People 
ex  rel.  v.  McKinney,  52  N.  Y.  374 ;  People  ex  rel.  v.  Crooks, 
53  K  Y.  648 ;  People  ex  rel.  v.  Foley,  148  N.  Y.  677 ;  Peo- 
ple ex  rel.  v.  Randall,  151  N.  Y.  497 ;  People  ex  rel.  v. 
Palmer,  154  K  Y.  133.) 

Charles  F.  Brown,  Dawid  B.  Hill,  Frank  II.  Piatt  and 
William  H.  Page,  Jr.,  for  Metropolitan  Street  Railway 
Company,  respondent.  The  effect  of  the  Special  Franchise 
Tax  Law  is  to  transfer  to  the  office  of  state  tax  commis- 
sioners the  function  of  assessing  a  large  class  of  property  for 
local  purposes,  which,  at  the  adoption  of  the  Constitution, 
was  a  function  of  the  office  of  city,  town  or  village  assessors. 
This  the  legislature  had  no  power  to"  do.     (People  v.  Raymond, 
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37  N.  Y.  428 ;  People  ex  rel.  v.  McKinney,  52  N.  Y.  374 ; 
People  v.  Albertson,  55  N.  Y.  50  ;  Matter  of  Brenner,  170 
N.  Y.  185;  Matter  of  Allison  v.  TF^fc,  172  N.  Y.  421 ; 
People  v.  Draper,  15  N.  Y.  532.)  The  assessment  of  prop- 
erty has  always  been  the  function  of  a  local  officer.  (1 
DowelPs  Hist,  of  Taxation,  70,  74 ;  1  Stubbs'  Const.  Hist,  of 
England  [3d  ed.],  chs.  12,14,  15;  Howard's  Local  Const.  Hist, 
of  U.  S.  ch.  4,  subd.  6 ;  People  v.  Harding,  53  Mich.  481 ; 
People  v.  Hurlburt,  24  Mich.  44 ;  Slaughter  House  Cases, 
16  Wall.  36.)  The  assessment  of  property  for  the  purposes  of 
taxation  is  a  function  of  local  officers,  who  are  required  to  be 
selected  as  provided  by  section  2  of  article  10  of  the  Consti- 
tution. {People  v.  Raymond,  37  N.  Y.  428;  Warner  v. 
People,  2  Den.  272 ;  People  v.  Albertson,  55  N.  Y.  50 ;  Peo- 
ple v.  Priest,  169  N.  Y.  432.)  The  Special  Franchise  Tax 
Law  cannot  be  sustained  upon  the  fact  that  a  franchise  to  use 
streets,  highways  and  public  places  was  not  at  the  adoption  of 
the  Constitution  subject  to  direct  taxation,  or  upon  the  theory 
that  the  relation  between  the  franchise  and  the  tangible 
property  in  connection  therewith  is  such  that  the  legislature 
is  justified  in  withdrawing  the  latter  from  the  jurisdiction  of 
local  assessors  and  requiring  both  classes  of  property  to  be 
assessed  together  by  state  officials.  (L.  1900,  ch.  254,  §  42  ; 
People  v.  Albertson,  55  N.  Y.  50.)  The  Special  Franchise 
Tax  Law  cannot  be  sustained  upon  the  grounds  that  the 
amount  of  property  withdrawn  from  the  jurisdiction  of 
local  assessors  is  so  inconsiderable  that  the  home  rule  prin- 
ciple of  the  Constitution  is  not  violated.  {McCulloch  v. 
Maryland,  4  Wheat.  316 ;  Met  Bd.  of  Excise  v.  Barrie, 
34  N.  Y.  657.)  The  contention  that  it  is  within  the  power 
of  the  legislature  to  take  to  itself  and  resume  the  appoint- 
ment and  control  of  offices  for  the  purpose  of  perform- 
ing administrative  duties  throughout  the  whole  state,  even 
though  such  administrative  duties  were  at  the  adoption 
of  the  Constitution  performed  by  local  officers  in  the  cities, 
towns  and  villages  of  the  state  for  local  purposes,  cannot 
be    sustained.     (Dillon    on    Man.   Corp.    [4th    ed.]   §    12; 
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Rathbone  v.  Wirth,  150  N.  Y.  459 ;  People  v.  Hurlburt,  24 
Mich.  44 ;  People  v.  Acton,  48  Barb.  524 ;  Decoy  v.  Mayor, 
etc.,  36  N.  Y.  449 ;  People  v.  Pincknoy,  32  K  Y.  377  ;  Peo- 
ple ex  rel.  v.  Common  Council,  28  Mich.  228 ;  Atty. -General 
v.  Bd.  of  Councilmen,  58  Mich.  213  ;  City  of  Evansville  v. 
$tefe,  118  Ind.  427 ;  State  ex  rel.  v.  Daswy,  118  Ind.  382 ; 
People  v.  Shepherd,  36  N.  Y.  285.)  The  board  of  tax  com- 
missioners erred  in  assessing  all  the  special  franchises  of  the 
relator  as  a  single  franchise  instead  of  "  fixing  and  determin- 
ing the  value  of  each  "  as  required  by  section  42  of  the  Tax 
Law.  {May  v.  Traphagen,  139  K  Y.  478.)  The  contention 
that  the  relator  is  the  owner  of  several  special  franchises  and 
that  each  is  a  separate  piece  of  property  is  sustained  by  con- 
sideration of  the  legal  character  of  the  property  and  by  the 
provisions  of  law  applicable  thereto.  {May  v.  Traphagen, 
139  N.  Y.  478;  People  ex  rel  v.  Dolan,  126  K  Y.  166; 
People  ex  rel.  v.  Clapp,  152  N.  Y.  490 ;  People  ex  rel.  v. 
Barker,  48  App.  Div.  248 ;  Williams  v.  N.  Y.  C.  R.  R.  Co., 
16  N.  Y.  97 ;  Craig  v.  R.  C  &  B.  R.  R.  Co.,  39  N.  Y.  404 ; 
People  v.  Kerr,  27  N.  Y.  188;  Milhau  v.  Sharp,  27  N.  Y. 
611 ;  People  v.  Cassidy,  46  N.  Y.  46 ;  People  v.  O'Brien, 
111  N.  Y.  1.) 

William  II  Page,  Jr.,  for  Twenty-third  Street  Railroad 
Company  et  al.,  respondents.  The  legislature  of  this  state 
cannot  appoint  or  authorize  central  authorities  to  appoint  any 
local  officer,  nor  can  the  legislature  create  istate  officers  to  per- 
form an  inherently  local  function  of  government  {Sheboy- 
gan v.  Parher,  3  Wall.  93  ;  Matter  of  Mayor,  etc.,  99  N.  Y. 
569 ;  People  ex  rel.  v.  State  Bd.  of  Canvassers,  129  N.  Y. 
360  ;  Rathbone  v.  Wirth,  150  N.  Y.  459  ;  People  v.  Mosher, 
163  N.  Y.  32 ;  People  v.  Bull,  46  N.  Y.  57 ;  People  v. 
McKinney,  52  N.  Y.  374 ;  People  v.  Crooks,  53  N.  Y.  648 ; 
People  v.  Foley,  148  K  Y.  677 ;  People  v.  Acton,  48  Barb. 
524;  Matter  of  Brenner,  170  N.  Y.  185.)  The  function  of 
assessing  property  —  of  perfecting  a  valuation  of  property 
as  a  basis  of  taxation — is  to  be  exercised  exclusively  by  local 
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officers ;  and,  therefore,  the  officers  who  exercise  that  function 
in  New  York  city  must  be  "  city  officers  "  within  the  meaning 
of  the  "home  role"  provision  of  the  State  Constitution. 
{People  v.  Raymond,  37  N.  Y.  428.)  The  effect  of  the  Spe- 
cial Franchise  Tax  Act  is  to  deprive  the  local  assessor  of  the 
function  of  assessing  taxable  property,  and  is,  therefore,  uncon- 
stitutional. {People  ex  rel.  v.  Priest,  169  N.  Y.  432  ;  People 
v.  Hastings,  29  Cal.  449.)  The  history  of  the  assessment  of 
taxable  property  in  New  York  state  shows  conclusively  that  the 
function  of  assessment  has  always  been  regarded  as  a  purely 
local  function,  and  it  is  impossible  to  suppose  that  the  people 
intended  to  confer  upon  the  legislature  the  power  to  interfere 
with  this  immemorial  custom.  (1  Colonial  Laws,  14,  61, 131 ;  2 
Colonial  Laws,  269 ;  3  Colonial  Laws,  577 ;  4  Colonial  Laws, 
419 ;  5  Colonial  Laws,  858 ;  GoodeU  v.  Jackson,  20  Johns.  693 ; 
Matter  of  Allison  v.  Welde,  172  N.  Y.  421 ;  People  ex  rel.  v. 
Potter,  47  N.  Y.  375 ;  Pope  v.  Phifer,  3  Heisk.  682.)  This 
court  has  upheld  the  right  of  the  legislature  to  interfere  with 
local  administration  of  certain  state  police  powers.  {People 
ex  rel.  v.  Draper,  15  N.  Y.  532;  Metro.  Bd.  of  Excise  v. 
Barrie,  34  N.  Y.  657.)  But  the  assessment  of  property  as  a 
basis  of  taxation  has  always  been  as  a  matter  of  fact,  and  has 
been  held  to  be  as  a  matter  of  law,  exclusively  a  local  func- 
tion of  government.  {People  v.  Raymond,  37  N.  Y.  428.) 
Special  franchises  must  be  valued  by  a  local  officer,  because 
the  Special  Franchise  Tax  Act  provides  for  the  imposition  of 
a  property  tax,  and  not  a  license  fee.  {Matter  of  Swift,  137 
N.  Y.  77.)  The  contention  that  the  so-called  u  special  fran- 
chise "  constitutes  a  new  species  of  property,  with  the  charac- 
teristic distinguishing  features  that  it  is  partly  intangible  and 
not  localized  does  not  warrant  its  assessment  by  a  state  official. 
{City  of  Buffalo  v.  Le  Couteulx,  15  N.  Y.  451 ;  M.  S.  Bank 
v.  City  of  Rochester,  37  N.  Y.  365 ;  Cooley's  Const.  Lim. 
[6th  ed.]  220.) 

Frank  H.  Piatt  for  Consolidated  Gas  Company  of  New 
York,  respondent.     The  Special  Franchise  Tax  Law  taxes 
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only  the  rights  of  a  company  to  use  streets,  and  its  tangible 
structures  in  the  streets  used  in  connection  with  those  rights. 
The  tax  is  laid  on  no  other  property  or  right.  The  valuation 
must  be  of  the  special  franchise,  separate  from  all  other  rights 
and  property.  {People  ex  rel.  v.  Dolan,  126  N.  Y.  166.) 
The  considerations  which  influenced  the  commissioners  in 
making  their  assessment  of  the  company's  special  franchises 
afforded  no  true  test  of  the  value  of  those  special  franchises, 
and  resulted  in  no  actual  valuation  thereof.  The  assessment 
was  a  mere  arbitrary  determination.  (People  ex  rel.  v. 
GwrUey,  29  N.  Y.  S.  R.  135 ;  City  of  Syracuse  v.  Stacy,  45 
App.  Div.  249 ;  People  ex  rel.  v.  Barker,  146  N.  Y.  304 ; 
People  ex  rel.  v.  Coleman,  126  N.  Y.  433 ;  State  B.  B.  Tax 
Cases,  92  U.  S.  575  ;  C,  C,  C.  &  St.  L.  B.  B.  Co.  v.  Backus, 
154  U.  S.  439 ;  A.  F.  Co.  v.  Ohio  State  Auditor,  165  U. 
S.  194 ;  People  ex  rel.  v.  Barker,  139  N.  Y.  55 ;  141 
N.  Y.  251 ;  People  ex  rel.  v.  Barker,  165  N.  Y.  305.) 
The  valuation  of  property  according  to  some  proper  principle 
of  valuation  is  essential  to  the  validity  of  an  assessment,  and, 
as  the  valuation  of  the  state  board  was  a  mere  arbitrary  deter- 
mination, the  assessment  should  be  set  aside.  (Zee  v.  Parry, 
4  Den.  125 ;  Doughty  v.  Hope,  3  Den.  594 ;  Potoell  v.  Tut- 
tie,  3  N.  Y.  396 ;  People  v ■.  Supervisors,  11  N.  Y.  563  ;  Midr 
dletown  v.  Berlin,  18  Conn.  189 ;  Cooley  on  Taxation, 
353,  354;  Woodman  v.  Auditor-General,  52  Mich.  28; 
Greenough  v.  Fulton  Coal  Co.,  74  Penn.  St.  486 ;  People  v. 
Hastings,  29  Cal.  449 ;  People  ex  rel.  v.  Coleman,  126  N.  Y. 
433;  People  v.  Weaver,  100  U.  S.  539.)  The  company  is 
aggrieved  by  the  assessment,  and  has  shown  itself  entitled  to 
relief.  (People  ex  rel.  v.  Barker,  148  N.  Y.  70 ;  People  ex  rel. 
v.  Coleman,  126  K  Y.  433 ;  People  ex  rel.  v.  Barker,  146  N. 
Y.  304 ;  152  N".  Y.  41 7 ;  People  ex  rel.  v.  Dederick,  161  N.  Y. 
195 ;  People  ex  rel.  v.  Barker,  139  N.  Y.  55.)  There  is  no 
method  by  which  the  value  of  a  special  franchise  can  be  ascer- 
tained. (People  ex  rel.  v.  Dolan,  126  N.  Y.  166  ;  People 
ex  rel.  v.  Clapp,  152  N.  Y.  490 ;  People  v.  Kerr,  27  N. 
Y.  188 ;  Kellinger  v.  F  S.  S.  By.  Co.,  50  K  Y.  206 ;  Zolli- 
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koffer  v.  Havemeyer,  2  Hun,  300 ;  Matter  of  Adams,  141  X. 
Y.  297 ;  Matter  of  B.,  If.  T.  &  W.  R.  Co.,  22  Hun,  176 ; 
People  ex  rel.  v.  Comrs.,  104  N.  Y.  240 ;  State  R.  R.  Tax 
Cases,  92  IT.  S.  575 ;  C,  etc.,  R.  R.  Co.  v.  Backus,  154  U. 
S.  439.)  As  there  is  no  method  of  ascertaining  the  values  of 
special  franchises,  the  Franchise  Tax  Act  is  impossible  of  exe- 
cution. {People  ex  rel.  v.  Morgan,  168  N.  Y.  1 ;  Hughes' 
Case,  1  Bland,  46 ;  Ward  v.  Ward,  37  Tex.  389 ;  Chaffee's 
Appeal,  56  Mich.  244;  Brake  v.  Drake,  4  Dev.  110.)  The 
assessment  of  the  special  franchises  of  the  company  should  be 
set  aside,  because  the  board  undertook  to  assess  all  of  its  special 
franchises  as  one  franchise  instead  of  assessing  eacli  franchise 
separately.    (K  E.  Co.  v:  IT.  H.  R  L.  Co.,  35  Fed.  Rep.  233.) 

Charles  A.  Collin,  William  F.  Sheehaiu  John  L.  WelU, 
Thomas  Z.  Hughes,  Charles  H.  Werner  and  Charles  V. 
Ndlany  for  the  Brooklyn  City  Railroad  Company,  respond- 
ent. There  is  a  clear  distinction  between  a  corporate  charter, 
constituting  the  contract  of  incorporation,  which  is  legislative 
in  its  character  and  subject  to  legislative  alteration,  amend- 
ment or  repeal,  and  legislation  constituting  a  business  con- 
tract with  a  private  corporation  which  is  essentially  con- 
tractual in  character,  and  is  not  subject  to  legislative  alteration, 
amendment  or  repeal,  without  the  consent  of  the  private  cor- 
poration, party  to  the  contract.  (Langdon  v.  Mayor,  etc.,  93 
N.  Y.  129;  People  v.  O'Brien,  111  N.  Y.  1.)  Such  fran- 
chise contracts  as  form  part  of  the  special  franchises  of  these 
respondent  corporations  (whether  such  franchise  contracts 
are  constituted  directly  by  state  legislation  accepted  by  the 
corporations,  or  by  municipal  ordinance,  authorized  by  the 
legislature  and  in  like  manner  accepted  by  the  corpora- 
tions) are  business  contracts,  protected  by  the  Federal  Con- 
stitution from  impairment  by  legislative  alteration,  amend- 
ment or  repeal,  without  consent  of  the  corporations.  (City 
of  Walla  Walla  v.  W.  W.  W.  W.  Co.,  172  U.  S.  1.)  The 
taxing  power  cannot  be  invoked  by  the  state,  to  raise  itself 
above  the  position  of  a  private  person,  as  regards  the  sacred 
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observance  of  its  business  contracts.  (Murray  v.  City  of 
Charleston,  96  U.  S.  432;  Jfartmcm  v.  Greenhow,  102  IT. 
S.  672.)  In  the  absence  of  provisions  in  the  franchise  con- 
tract itself,  reserving  the  right  of  the  state  or  municipality  to 
alter,  amend  or  repeal  the  contract,  neither  the  state  nor  the 
municipality  can,  without  the  consent  of  the  grantee  in 
the  franchise  contract,  either  by  state  or  municipal  legis- 
lation, or  by  state  constitutional  amendment,  change  the 
terms  of  the  franchise  contract  so  as  to  avoid  an  express  stip- 
ulation therein  on  the  part  of  the  municipality.  (City  of 
Walla  Walla  v.  W.  W.  W.  W.  Co.,  172  U.  S.  1 ;  V.  W. 
Works  Co.  v.  VicksUrgh,  185  U.  S.  65 ;  L.  F.  El.  <&  W. 
Co.  v.  City  of  Little  Falls,  102  Fed.  Rep.  663 ;  JT.  O. 
G.  L.  Co.  v.  L.  L.,  etc.,  Co.,  115  U.  S.  650 ;  N.  O.  W. 
W.  Co.  v.  Rivers,  115  U.  S.  674;  L.  G.  Co.  v.  C.  G.  L. 
Co.,  115  U.  S.  674;  S.  T.  W.  W.  Co.  v.  N.  O.  W.  W. 
Co.,  120  U.  S.  64;  Am.  W.  W.  Co.  v.  //.  W.  Co.,  115 
Fed.  Rep.  171 ;  C.  By.  Co.  v.  C.  S.  Ry.  Co.,  166  U.  S. 
557;  B.  C.  B.  B.  Co.  v.  B.  C.  B.  B.  Co.,  32  Barb.  358.) 
The  taxation  of  the  franchise  contracts  of  public  service  cor- 
porations where  the  right  to  impose  such  tax  is  not  expressly 
or  impliedly  reserved  in  the  franchise  contracts  would  be  an 
impairment  of  the  obligation  of  the  contracts,  and  would, 
therefore,  be  unauthorized  and  void.  (Mayor,  etc.,  v.  8.  A. 
B.  B.  Co.,  32  N.  Y.  261 ;  34  Barb.  41 ;  Mayor,  etc.,  v.  T. 
A.  B.  B.  Co.,  33  N.  Y.  42 ;  Stein  v.  Mayor,  etc.,  49  Ala. 
362  ;  Los  Angeles  v.  L.  A.  W.  Co.,  61  Cal.  65 ;  Los  Angeles 
v.  L.  A.  W.  Co.,  177  U.  S.  588 ;  &  T.  Co.  v.  City  of  Med- 
ford,  115  Fed.  Rep.  202;  Gordon  v.  Appeal  Tax  Court,  3 
How.  [U.  S.]  133.)  The  failure  of  the  Special  Franchise  Tax 
Law  to  indicate  any  principle  or  method  for  ascertaining  the 
value  of  the  intangible  property  included  in  the  special  fran- 
chise, the  failure  of  the  state  board  to  attempt  any  separate 
valuation  of  the  intangible  property  and  its  failure  to  adopt 
or  proceed  upon  any  principle  or  method  of  valuing  the 
totality  of  intangible  and  tangible  property  together  consti- 
tuting the  special  franchise,  and  necessarily  the  substitution 
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therefor  of  speculation  and  guesswork  in  place  of  judgment 
in  making  such  valuation  amounted  to  such  an  absence  of 
quasi- judicial  action  as  to  constitute  the  talcing  of  property 
without  due  process  of  law  ;  and  if  the  statute  contemplates 
such  a  procedure,  the  statute  itself  is  unconstitutional  for  the 
same  reason.  (People  ex  rel.  v.  Barker,  48  App.  Div.  248 ; 
152  N.  Y.  417 ;  People  ex  rel  v.  Clapp,  152  N.  Y.  490 ; 
People  ex  rel.  v.  Adams,  125  N.  Y.  471 ;  People  ex  rel.  v. 
Coleman,  126  N.  Y.  433 ;  Marsh  v.  Bd.  of  Suprs.  of  Clark 
Co.,  42  Wis.  502 ;  Goff  v.  Bd.  of  Suprs.,  43  Wis.  55  ;  People 
v.  Weaver,  100  U.  S.  539 ;  Woodbridge  v.  Detroit,  8  Mich. 
274 ;  People  v.  S.  F.  S.  Union,  31  Cal.  132.)  The  state 
board  failed  to  give  the  respondent  corporations  such  a  hear- 
ing as  due  process  of  law  requires.  (Hager  v.  Reclamation 
Dist,  111  U.  S.  701.) 

William  JV.  Dykman  for  Coney  Island  and  Brooklyn  Rail- 
road Company,  respondent.  The  special  franchise  on  Ocean 
avenue  and  Fort  Hamilton  avenue,  formerly  owned  by  Pros- 
pect Park  and  Flatbnsh  Railroad  Company,  should  be  sepa- 
rately assessed  from  the  special  franchise  extending  from 
Prospect  Park  to  Fulton  Ferry.  (People  v.  O'Brien,  111  N. 
Y.  1.)  The  commissioners  have  adopted  an  erroneous  method 
of  assessment.     (People  ex  rel.  v.  Barker,  152  N.  Y.  417.) 

John  C.  Tomlinson  and  Edgar  J.  ITohle?'  for  the  New 
Amsterdam  Gas  Company,  respondent.  Things  or  rights 
may  be  property  in  a  legal  sense  and  may  have  value,  and  yet 
that  value  not  be  ascertainable  in  dollars  and  cents,  or  capable 
of  admeasurement  for  the  purpose  of  ad  valorem  taxation. 
(Perry  v.  City  of  Big  Rapid*,  67  Mich.  146 ;  Dart  v.  Wood- 
house,  40  Mich.  399  ;  Tax  Comrs.  v.  Holiday,  150  Ind.  216  ; 
Peojrfe  ex  rel.  v.  Clapp,  152  N.  Y.  490 ;  People  ex  rel.  v. 
Xeff,  19  App.  Div.  585 ;  //.  B.  Co.  v.  Kentucky,  166  U.  S. 
150.)  A  special  franchise  considered  as  a  distinct  piece  of 
property,  is  in  no  proper  or  legal  sense  capable  of  valuation, 
and  an  assessment  thereof  cannot  be  sustained  upon  the  ground 
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that  a  special  franchise,  while  not  susceptible  of  an  accurate 
admeasurement  of  value,  nevertheless  admits  of  a  sufficiently 
close  approach  to  a  correct  valuation  to  suffice  for  purposes  of 
taxation.    (Taylor  v.  Z.  cfe  N.  R.  R.  Co.,  86  Fed.  Rep.  350.) 

Vann,  J.  These  appeals  were  argued  together  and  the 
questions  of  law  presented  are  common  to  all  the  proceedings. 
The  only  questions  peculiar  to  any  case  were  questions  of  fact, 
which  have  been  finally  disposed  of  by  the  concurrent  action 
of  the  courts  below,  as  they  united  in  adopting  the  facts  as 
found  by  the  referee.  The  main  discussion  at  our  bar,  as  well 
as  in  the  four  opinions  written  in  the  Appellate  Division, 
related  to  the  question  whether  the  statute  under  which  the 
assessments  were  made  violates  that  part  of  the  Constitution 
which  provides  for  home  rule  in  certain  political  divisions  of 
the  state.  In  order  to  answer  this  question  it  will  be  useful 
to  inquire :  (1)  What  does  the  Constitution  prohibit ;  (2) 
what  does  the  statute  command,  and  (3)  what  have  the  courts 
held  as  to  the  validity  of  other  statutes  relating  to  similar 
subjects  ? 

The  principle  of  home  rule,  or  the  right  of  self-government 
as  to  local  affairs,  existed  before  we  had  a  constitution.  Even 
prior  to  Magna  Charta  some  cities,  boroughs  and  towns 
had  various  customs  and  liberties  which  had  been  granted  by 
the  crown  or  had  subsisted  through  long  U6er,  and  among 
them  was  the  right  to  elect  certain  local  officers  from  their 
own  citizens  and,  with  some  restrictions,  to  manage  their  own 
purely  local  affairs.  These  customs  and  liberties,  with  other 
rights,  had  been  so  often  trampled  upon  by  the  king  as  to 
arouse  deep  hatred  of  centralization  of  power,  and  we  find 
among  the  many  grants  of  the  Great  Charter  that  "  the  city 
of  London  shall  have  all  its  ancient  liberties  and  its  free  cus- 
toms as  well  by  land  as  by  water.  Furthermore,  we  will  and 
grant  that  all  other  cities  and  burghs  and  towns  *  *  * 
shall  have  all  their  liberties  and  free  customs."  (Cap.  13.) 
"  All  evil  customs  *  *  *  shall  immediately  be  enquired 
into  by  twelve  knights  of  the  same  county,  upon  oath,  who 


432   People  ex  rel.  Met.  St.  Ry.  Co.  v.  Tax  Comrs.    [April, 


Opinion  of  the  Court,  per  Vakn,  J.  [Vol.  174. 


/ 


shall  be  elected  by  good  men  of  the  same  county,"  and  after 
inquisition  made  "  they  shall  be  altogether  destroyed  by  them, 
never  to  be  restored,  provided  this  be  notified  to  us  before  it 
is  done."  (Cap.  48.)  After  this  marvelous  statute,  rights, 
which  before  had  rested  largely  on  custom,  rested  on  law, 
with  a  guaranty  against  violation  by  the  amazing  covenant 
of  King  John  that  if  he  refused  redress  for  an  "  excess  com- 
mitted "  his  subjects  should  be  released  from  their  allegiance 
and  at  liberty  to  make  war  upon  him,  "saving  harmless  our 
person  and  the  persons  of  our  Queen  and  children  and  when 
it  hath  been  redressed  they  shall  obey  us  as  they  have  done 
efore."     (Cap.  61.) 

The  rights  thus  secured  after  a  long  struggle  and  by  great 
pressure,  although  at  times  denied  and  violated  by  the  ruling 
monarch,  were  never  lost,  but  were  brought  over  by  the 
colonists  the  same  as  they  brought  the  right  to  breathe,  and 
they  would  have  parted  with  the  one  as  soon  as  the  other. 
The  liberties  and  customs  of  localities  reappear  on  a  novel  and 
wider  basis  in  the  town  meetings  of  New  England  and  the 
various  colonies,  including  the  colony  of  New  York.  The 
right  of  the  inhabitants  of  townships  and  manors  to  meet  at 
stated  times  in  public  town  meetings,  elect  town  officers  and 
transact  town  business,  was  well  established  while  we  were  a 
colony  and  was  recognized  by  different  statutes  enacted  by 
the  governor,  council  and  general  assembly/  (Van  Schaack, 
chaps.  1201,  1224,  1419,  1448,  1454,  1459,  1460,  1499,  1536 
and  1562 ;  Livingston  &  Smith,  chaps.  43  and  654.) 

The  business  transacted  at  the  town  meeting  related  to 
highways,  care  of  the  poor,  and  matters  of  purely  local  con- 
cern. It  was  confined  to  the  affairs  of  a  small  district  and 
was  clearly  separated  from  public  matters  of  interest  to  the 
colony  at  large.  The  officers  elected,  generally  by  viva  voce 
vote,  were  supervisors,  assessors,  collectors,  constables,  com- 
missioners of  highways  and  overseers  of  the  poor.  The 
powers  and  duties  of  these  officers  were  regulated  by  statute, 
but  the  right  to  select  them  resided  in  the  people  of  the 
locality  and  was  stubbornly  insisted  upon  as  inviolable. 
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'  Such  was  the  state  of  affairs  when  the  firstfyConstitution 
was  adoptecy  While  that  instrument  organized  the  state,  it 
granted  no  rights  to  the  people,  but  was  their  own  creation, 
expressing  the  restraints  that  they  desired  to  place  upon  them- 
selves by  preserving  certain  principles  and  methods  of  govern- 
ment which  they  wished  to  remain  unalterable.  Alius  the 
Constitution  of  1777  recognized  local  self-government  as 
already  existing,  and  continued  and  protected  it,  so  that  it 
could  not  lawfully  be  departed  from  without  changing  the  Con- 
stitution itself,  i  It  provided  that  "town  clerks,  supervisors, 
assessors,  constables  and  collectors  and  all  other  officers  here- 
tofore eligible  by  the  people,  shall  always  continue  to  be  so 
eligible."  (§  29.)  Sheriffs,  coroners,  loan  officers,  county 
treasurers,  clerks  of  supervisors  and  justices  of  the  peace  were 
to  be  appointed.  (§§  26,  29.)  Thus  our  earliest  Constitution 
did  not  create  the  right  to  elect  the  administrative  officers  of 
towns,  but  continued  it  as  it  had  existed  during  the  history  of 
the  colony  while  it  was  under  the  dominion  of  the  English 
crown.  The  only  local  officers  mentioned  by  name  as  "  eligible 
by  the  people  "  were  town  officers,  and  in  fact  almost  all  officers 
of  other  local  divisions  were  appointed  by  central  authority. 

The  second  Constitution,  framed  in  1821,  continued  the 
right  by  the  general  clause,  applicable  to  county,  town,  city 
and  village  officers,  that  "  all  officers  heretofore  elected  by  the 
people  shall  continue  to  be  elected ;  and  all  other  officers, 
whose  appointment  is  not  provided  for  by  this  constitution, 
and  all  officers  whose  offices  may  be  hereafter  created  by  law, 
shall  be  elected  by  the  people,  or  appointed,  as  may  by  law  be 
directed."  (Art.  4,  §  15.)  Sheriffs,  coroners  and  some  other 
county  officers  were  for  the  first  time  made  elective. 

The  third  Constitution,  drafted  in  1846,  continued  the  prin- 
ciple and  expanded  the  right  by  the  following  provision  :  "  All 
county  officers,  whose  election  or  appointment  is  not  provided 
for  by  this  Constitution,  shall  be  elected  by  the  electors  of  the 
respective  counties  or  appointed  by  the  boards  of  supervisors, 
or  other  county  officers,  as  the  Legislature  shall  direct.  All 
city,  town  and  village  officers,  whose  election  or  appointment 
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is  not  provided  for  by  this  Constitution,  shall  be  elected  by 
the  electors  of  such  cities,  towns  and  villages,  or  of  some 
division  thereof,  or  appointed  by  such  authorities  thereof,  as 
the  Legislature  shall  designate  for  that  purpose.  All  other  offi- 
cers, whose  election  or  appointment  is  not  provided  for  by  this 
Constitution,  and  all  officers  whose  offices  may  hereafter  be 
created  by  law,  shall  be  elected  by  the  people,  or  appointed,  as 
the  Legislature  may  direct."  (Art.  10,  §  2.)  The  same  pro- 
vision was  carried  forward,  ipaiasimis  verbis,  into  our  present 
Constitution.     (Art.  10,  §  2.) 

^  These  and  other  commands  of  the  different  Constitutions, 
when  read  in  the  light  of  prior  and  cotemporaneous  history, 
Bhow  that  the  object  of  the  people  in  enacting  them  was  to 
prevent  centralization  of  power  in  the  state  arid  to  continue, 
preserve  and  expand  local  self-government. 

This  was  effected  through  a  judicious  distribution  of  the 
power  of  selecting  public  officers,  by  assigning  the  choice  of 
local  officers  to  the  people  of  the  local  divisions,  and  to  the 
people  generally,  those  belonging  to  the  state  at  large.  The 
management  of  the  local  political  business  of  localities, 
whether  as  large  as  a  county  or  as  small  as  a  village,  is 
intrusted  to  local  officers  selected  by  the  communities  where 
those  officers  act  and  through  which  their  jurisdiction  extends. 
The  principle  of  home  rule  is  preserved  by  continuing  the 
right  of  these  divisions  to  select  their  local  officers,  with  the 
general  functions  which  have  always  belonged  to  the  office. 
Unless  the  office,  by  whatever  name  it  is  known,  is  protected, 
as  the  courts  have  uniformly  held,  the  right  to  choose  the 
officer  would  be  lost,  for  with  his  former  functions  gone  he 
would  not  be  the  officer  contemplated  by  the  Constitution, 
even  if  the  name  were  retained.  Unless  the  office  or  officer 
is  mentioned  eo  nomine  in  the  Constitution,  the  name  may  be 
changed,  or  the  office  abolished,  provided  the  functions,  if 
retained  at  all,  remain  in  some  officer  chosen  by  the  locality. 
(Local  functions,  however,  cannot  be  transferred  to  a  state 
officer.  The  legislature  has  the  power  to  regulate,  increase  or 
diminish  the  duties  of  the  local  officer,  but  it  has  been  stead- 
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fastly  held  that  this  power  is  subject  to  the  limitation  that  no 
essential  or  exclusive  function  belonging  to  the  office  can  be 
transferred  to  an  officer  appointed  by  central  authority.  The 
office  may  go,  but  the  function  must  be  exercised  locally  if 
exercised  at  all.  While  no  arbitrary  line  is  drawn  to  separate 
the  powers  of  local  and  state  officers,  the  integrity  of  the  local 
office  is  protected,  with  its  original  and  inherent  functions 
unimpaired.  It  is  interference,  whether  direct  or  indirect, 
with  the  vital,  intrinsic  and  inseparable  functions  of  the  office 
as  thus  defined  and  understood  that  the  Constitution  prohibits. 
(People  ex  rel.  Wood  v.  Draper,  15  N.  Y.  532 ;  People  v. 
Raymond,  37  N.  Y.  428 ;  People  ex  rel.  Bolton  v.  AXberteon, 
55  N.  Y.  50 ;  Astor  v.  Mayor,  etc.,  of  N.  Y,  62  N.  Y.  567 ; 
Matter  of  The  Mayor,  etc.,  of  N.  Y.,  99  N.  Y.  569  ;  Matter 
of  Gertum  v.  Bd.  Snprs.,  109  N.  Y.  170 ;  Koch  v.  Mayor, 
etc.,  of  N.  Y.,  152  N.  Y.  72 ;  People  ex  rel.  Burly  v.  How- 
l<md,  155  N.  Y.  270;  People  ex  rel.  Comrs.  v.  Board  of 
Suprs.,  Oneida  Co.,  170  N.  Y.  105;  Matter  of  Brenner, 
170  N.  Y.  185 ;  Matter  of  Allison  v.  Wdde,  172  K  Y. 
421.) 

The  statute  in  question  authorizes  the  assessment  or  valua- 
tion, for  the  purpose  of  general  taxation,  of  all  special  fran- 
chises by  a  state  board  of  tax  commissioners  appointed  by 
the  governor.  (L.  1899,  ch.  712.)  The  general  franchise  of 
a  corporation  is  its  right  to  live  and  do  business  by  the  exer- 
cise of  the  corporate  powers  granted  by  the  state.  The  gen- 
eral franchise  of  a  street  railroad  company,  for  instance,  is 
the  special  privilege  conferred  by  the  state  upon  a  certain 
number  of  persons  known  as  the  corporators  to  become  a 
street  railroad  corporation  and  to  construct  and  operate  a 
street  railroad  upon  certain  conditions.  Such  a  franchise, 
however,  gives  the  corporation  no  right  to  do  anything  in  the 
public  highways  without  special  authority  from  the  state,  or 
some  municipal  officer  or  body  acting  under  its  authority. 
When  a  right  of  way  over  a  public  street  is  granted  to  such  a 
corporation,  with  leave  to  construct  and  operate  a  street  rail- 
road thereon,  the  privilege  is  known  as  a  special  franchise,  or 
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the  right  to  do  something  in  the  public  highway,  which, 
except  for  the  grant,  would  be  a  trespass. 

The  statute,  which  is  an  amendment  of  the  General  Tax 
Law,  declares,  in  substance,  that  the  right,  authority  or  per- 
mission to  construct,  maintain  or  operate  some  structure, 
intended  for  public  use,  "in,  under,  above,  on  or  through 
streets,  highways  or  public  places,"  such  as  railroads,  gas 
pipes,  water  mains,  poles  and  wires  for  electric,  telephone  and 
telegraph  lines,  and  the  like,  is  a  special  franchise.  For  the 
purpose  of  taxation  such  a  franchise  is  made  real  estate  and 
is  "  deemed  to  include  the  value  of  the  tangible  property  of 
a  person,  copartnership  or  corporation  situated  in,  upon, 
under  or  above  any  street,  highway,  public  place  or  public 
waters  in  connection  with  the  special  franchise  and  taxed  as  a 
part  thereof."  (§  2,  clause  3.)  This  includes  nothing  but 
what  is  in  the  street,  directly  or  indirectly,  and  excludes 
power  houses,  depots  and  all  structures  without  the  lines  of 
the  street.  The  taxes  thus  imposed  are  for  general  purposes, 
are  collected  in  the  same  way,  and  used  for  the  same  objects 
as  other  taxes  upon  the  general  assessment  roll. 

Prior  to  the  passage  of  this  act  general  franchises  had  been 
taxed  for  the  benefit  of  the  state  under  a  valuation  made  by 
a  state  officer,  with  the  sanction  of  the  courts.  (L.  1896, 
ch.  908,  §§  182,  190 ;  People  ex  rel  W.  &  H.  Co.  v.  Roberts, 
154  N.  T.  101.)  Special  franchises,  however,  had  never  been 
lawfully  assessed  either  by  local  or  state  authority,  but  were 
made  taxable  property  by  the  act  before  us  for  the  first  time  in 
the  history  of  the  state.  (People  ex  rel.  Manhattan  R.  R.  Co. 
v.  Barker,  146  N.  Y.  304 ;  People  ex  rd.  Brooklyn  City  R.  R. 
Co.  v.  Neff,  19  App.  Div.  590 ;  affirmed  on  opinion  of  Cullen, 
J.,  below  in  154  N .  T.  763.)  The  right  to  assess  special  fran- 
chises by  central  authority  is  challenged  as  a  violation  of  the 
principle  of  home  rule  embodied  in  the  Constitution  and 
especially  the  right  to  assess  the  tangible  property  annexed 
thereto  and  included  therein  by  the  act,  because  the  latter  is 
withdrawn  from  the  jurisdiction  of  the  local  assessors  by 
whom  it  had  been  theretofore  assessed. 
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Every  presumption  is  in  favor  of  the  constitutionality  of  an 
act  of  the  legislature  and,  if  the  Constitution  and  the  act  can 
be  reasonably  construed  so  as  to  enable  the  latter  to  stand,  it 
is  the  duty  of  the  courts  to  give  them  that  construction  ;  still, 
it  is  none  the  less  their  duty  to  adjudge  the  statute  void  if  it 
is  in  plain  conflict  with  the  real  intent  of  the  fundamental 
law,  when  considered  in  the  light  of  history  and  in  all  its 
aspects.  (Sweet  v.  City  of  Syracuse,  129  N.  Y.  316  ;  People 
ex  rd.  SinJder  v.  Terry,  108  N.  Y.  1.) 

What  was  the  situation  that  confronted  the  legislature  when 
it  passed  this  statute  to  raise  money  for  the  support  of 
government  t 

The  governor  nad  officially  announced  that  "  the  farmers, 
the  market  gardeners,  and  the  mechanics  and  tradesmen  hav- 
ing small  holdings,  are  paying  an  improper  and  excessive  por- 
tion of  the  general  taxes."    The  legislature  wished  to  distrib- 
ute this  burden  in  a  just  and  equitable  manner,  to  take  part 
of  the  load  from  those  who  carried  more  than  their  share  and 
to  relieve  the  farms  from  some  of  the  effects  of  depreciation 
in  value  through  competition  with  the  cheap  and  fertile  lands 
of  the  west.    It  found  property  scattered  all  over  the  state 
worth  nearly  two  hundred  millions  of  dollars,  which  was  not 
taxed  at  all  and  had  never  been  taxed.     This  property  con- 
sisted wholly  of  special  franchises,  or  privileges  given  by  the 
state,  mainly  to  corporations  furnishing  to  the  public  trans- 
portation, water,  light  and  other  necessities  or  conveniences  of 
daily  life.     It  had  grown  rapidly  in  extent  and  value  during 
recent  years.    Its  value  rested  upon  the  right  to  use  in  some 
manner  the  public  highways  of  the  state,  but  it  was  intang- 
ible, and  doubtless  for  this  reason  had  never  been  brought 
under  the  taxing  power.     The  legislature  also  found  certain 
tangible  property,  which  was  subject  to  taxation,  situated  in 
the  public  streets  and  used  only  in  connection  with  and  as  a 
part  of  the  intangible  property  not  taxed,  and  of  no  substan- 
tial value  except  when  so  used.     It  found  that  the  valuation 
of  this  new  kind  of  property,  intangible,  invisible  and  elusive, 
but  of  great  value,  would  be  attended  with  peculiar  difficul- 
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ties,  which  would  require  a  degree  of  knowledge  and  skill 
not  possessed  by  local  assessors,  but  belonging  only  to  experts 
who  had  long  and  carefully  studied  the  subject  of  taxation  in 
all  its  varied  aspects.  The  problem  was  to  place  a  just  and 
adequate  value  upon  a  right  capable  of  valuation,  but  which 
was  unseen,  without  form  or  substance,  and,  as  it  were,  the 
mere  breath  of  the  legislature.  It  was  a  new  problem  that  had 
never  arisen  before  during  the  history  of  the  state,  and  it  was 
to  be  solved,  not  to  meet  local  needs,  but  an  exigency  of  state. 

How  did  the  legislature  deal  with  this  situation  ? 

It  created  a  new  system  of  taxation,  brought  within  its 
range  a  new  character  of  property  and  assigned  the  duty  of 
making  the  valuation  to  the  state  board  of  tax  commissioners, 
composed  of  tax  experts  already  in  office,  whose  sole  duty 
related  to  the  subject  of  taxation,  in  all  its  phases,  throughout 
the  entire  state.  It  made  the  tax  commissioners  assessors  of 
this  new  kind  of  property  known  as  special  f rancliises,  clothed 
them  with  power  to  compel  the  owners  to  furnish  under  oath, 
in  addition  to  a  general  report  containing  many  details,  such 
information  as  they  called  for ;  authorized  them  to  call  upon 
the  local  assessors  for  all  facts  that  they  could  furnish  and  to 
summon  aid  from  all  available  sources  ;  required  them  to  give 
notice  to  the  owner  affected  and  an  opportunity  to  be  heard, 
and  provided  a  remedy  for  review  by  the  courts  of  every 
assessment  as  soon  as  it  was  filed.  It  commanded  that  all 
en m 8,  in  the  nature  of  a  tax,  paid  by  the  owner  of  a  special 
franchise  to  a  municipality  for  its  exclusive  use,  should  be 
deducted  from  the  tax  imposed  for  local  purposes,  and 
exempted  the  tangible  property  situated  in  public  highways, 
and  used  in  connection  with  the  special  franchise,  from  all 
other  forms  of  taxation.  (§§  2,  42,  43,  44,  45,  46.)  The  new 
kind  of  property  was  termed  real  estate,  ju6t  as  it  might  have 
been  termed  personal  property,  or  neutral  property,  without 
changing  its  nature,  which  was  such  as  local  assessors  had 
never  dealt  with. 

The  statute  should  be  considered  in  the  light  of  the  circum- 
stances existing  when  it  was  passed,  which  were  extraordinary 
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and  unprecedented.  The  system  thus  created  had  never  been 
known  before,  and,  as  its  main  subject,  the  act  dealt  with  spe- 
cial franchises,  which  had  never  been  taxed  before.  Property 
unknown  as  the  subject  of  taxation  to  the  framers  of  any  of 
our  Constitutions  was  brought  into  the  system,  which  required 
new  methods  of  valuation  and  the  exercise  of  functions  which 
had  never  belonged  to  local  assessors.  The  property  was  sui 
generis,  and  from  its  nature  could  not  be  valued  by  local  offi- 
cers. Unless  it  escaped  taxation  in  the  future  as  it  had  in  the 
past,  it  was  necessary  to  commit  the  power  to  other  officers 
with  new  functions,  wider  experience  and  greater  opportuni- 
ties for  observation,  who  would  be  able  to  grasp  the  new 
scheme  of  taxation  as  a  whole.  We  should  not  be  misled  by 
the  terms  "  valuation  "  or  "  assessment,"  as  the  simple  exercise 
of  judgment,  for  no  work  can  be  done  without  that,  but  should 
compare  the  intrinsic  nature  of  the  functions  exercised  by  the 
local  assessors  for  time  out  of  mind  with  those  intrusted  to 
the  state  tax  commissioners,  which  had  never  been  committed 
to  any  board  or  officer  before. 

The  local  assessors  dealt  with  tangible  property,  which 
could  be  seen  and  was  open  to  the  judgment  of  ordinary  men, 
or  with  written  evidence  of  debts  or  contracts  the  value  of 
which  could  be  easily  computed.  It  was  their  habit  to  meas- 
ure, weigh  and  count ;  to  learn  the  market  value  from  current 
sales ;  to  pass  upon  physical  and  material  property  which  they 
were  accustomed  to  own,  rent  or  use,  and  with  which  they 
were  familiar  in  their  daily  life.  They  saw  it,  knew  it  and 
could  judge  as  to  its  value.  It  was  before  their  eyes  and 
they  could  act  upon  it  directly,  without  resort  to  complicated 
computations. 

On  the  other  hand,  the  valuation  of  special  franchises  had 
never  been  attempted  before,  but  presented  a  new  field  of 
action  and  called  for  the  exercise  of  new  and  different  func- 
tions. They  could  not  be  seen,  handled,  measured,  weighed 
or  counted.  They  were  specialties  and  had  no  market  value. 
There  were  no  sales  to  guide  and  no  experience  from  owner- 
ship, rental  or  use  to  rely  upon.    The  new  property  is  real 
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estate  ill  name,  but  not  in  reality,  for  it  is  a  mere  privilege  to 
do  something  in  public  streets  and  places  not  permitted  to 
citizens  generally.  While  local  in  a  narrow  sense  it  is  uncon- 
lined  in  its  real  nature,  for  it  depends  largely  on  the  earning 
capacity  of  a  going  concern,  frequently  with  several  special 
franchises,  but  with  no  means  of  determining  the  amount 
earned  by  each.  The  value  depends  upon  so  many  conditions, 
existing,  frequently,  in  localities  widely  separated  and  upon 
such  a  complication  of  facts  and  figures  that  the  valuation 
cannot  be  safely  intrusted  to  men  of  common  knowledge  and 
experience.  What  greater  calamity  in  the  shape  of  taxation 
could  threaten  the  vast  interests  involved  than  to  intrust  this 
important  subject  to  unskilled  and  incompetent  men,  some  of 
them  willing  it  may  be  not  only  to  protect  their  own  localities 
at  the  expense  of  others,  but  to  oppress  corporations  and  favor 
individuals  ?  The  burden  could  not  be  distributed  equally  for 
each  local  board  would  have  its  own  method  and  theory. 
Uniform  action  would  be  impossible  and  conflict  and  confu- 
sion would  result.  A  wider  view,  a  different  kind  of  judg- 
ment, a  balancing  of  localities  and  figures,  an  adjustment  and 
equalization  of  burdens  and  an  exercise  of  functions  not  local 
in  nature  were  required  to  meet  the  situation.  As  we  said  in 
a  recent  case :  "  It  is  no  disparagement  of  the  capacity  and 
intelligence  of  the  average  assessor  to  say  that  it  would  pre- 
sent to  him  a  problem  incapable  of  accurate  solution  and  a 
rule  of  action  in  the  performance  of  his  official  duty  impos- 
sible in  practice."  {People  ex  rel.  D.,  Z.  <&  W.  JS.  JR.  Co.  v. 
Clapp,  152  N.  Y.  490,  495.) 

The  legislature  also  brought  in  as  an  incidental  part  of  the 
system  some  tangible  property  which  had  been  previously 
assessed  by  local  authority.  No  tangible  property,  however, 
was  affected,  except  such  as  was  situated  in  the  public  high- 
ways and  was  so  incidental  to  and  dependent  upon  the  special 
franchises  as  to  have  no  substantial  value  unless  used  in  con- 
nection with  them.  The  relation  between  the  intangible 
right  to  run  cars  in  the  streets  and  the  tangible  property  in 
the  rails  to  run  the  cars  on,  is  so  intimate  as  to  be  inseparable 
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in  any  practicable  system  of  estimating  values.  Of  what 
value  are  poles,  strung  with  wires,  standing  in  the  street, 
without  a  special  franchise  to  use  them  to  carry  electricity  or 
send  the  mysterious  message  ?  What  are  appliances  worth, 
when  made  for  a  special  purpose,  if  they  cannot  be  used  for 
that  purpose  ?  What  are  rails  and  ties  worth,  when  so  fastened 
to  the  land  in  a  public  highway  as  to  be  legally  a  part  of  it, 
withont  a  special  franchise  to  place  and  use  them  them  there 
as  part  of  a  railroad  f  All  the  mains  and  pipes,  poles  and 
wires,  rails  and  ties  of  the  relators,  when  separated  from  their 
special  franchises,  have  no  value  except  as  firewood  or  old 
iron.  Their  only  substantial  value  is  the  right  to  use  them 
in  connection  with  the  franchise,  and,  hence,  they  are  inci- 
dental to  the  franchise.  As  part  of  the  franchise  they  are 
worth  something,  but  severed  from  it  nothing  to  speak 
of.  Suppose  a  street  railroad  company  should  forfeit  its 
special  franchise  by  a  violation  of  the  grant,  what  would 
its  rails  and  ties  be  worth?  They  would  cease  to  exist  as 
rails  and  ties,  and  would  become  simply  so  much  old 
material  and  even  the  title  would  vest  in  the  owner  of  the 
fee.  The  expense  of  grading,  placing  them  in  position  and 
paving  around  them,  which  is  a  large  part  of  the  original  cost, 
would  cease  to  be  an  investment  and  would  be  property  no 
longer.  They  are  worth  virtually  nothing  except  for  railroad 
purposes  and  a  railroad  cannot  occupy  a  street  without  a 
special  franchise.  Separate  them  from  the  franchise  by  tak- 
ing away  the  street  privilege,  and  they  are  destroyed.  Their 
only  value  as  rails  and  ties,  as  distinguished  from  so  much  old 
wood  and  iron,  is  gone.  Taking  the  broad  and  practical  view 
of  the  subject,  which  the  legislature  had  the  right  to  take  in 
creating  the  new  system,  they  have  no  assessable  value  worthy 
of  notice,  except  through  the  actual  and  constant  use  made 
of  them  as  incidental  to  the  special  franchises.  The  value  of 
either  resides  in  the  union  of  both  and  can  be  practically 
ascertained  only  by  treating  them  as  a  unit.  Unless  assessed 
together,  both  cannot  be  adequately  assessed.  A  man  of 
judgment,  in  valuing  a  wagon  and  especially  in  estimating  its 
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earning  capacity,  does  not  pass  upon  the  body,  wheels,  top 
and  tongue  separately.  We  regard  the  tangible  property  as 
an  inseparable  part  of  the  special  franchises  mentioned  in  the 
statute,  constituting  with  them  a  new  entity,  which  as  a  going 
concern  can  neither  be  assessed  nor  sold  to  advantage,  except 
as  one  thing,  single  and  entire.  (People  v.  CPBrien,  111  N. 
Y.  1 ;  Que  v.  Tide  Water  Canal  Co.,  24  How.  [U.  S.]  257 ; 
Hammock  v.  Loan  anct  Trust  Co.,  105  U.  S.  77 ;  Buncombe 
County  Commissioners  v.  Tommey,  115  U.  S.  122.) 

The  function  of  assessing  a  special  franchise  does  not  in  its 
nature  belong  to  a  county,  city,  town  or  village,  for  it  has 
never  been  exercised  by  officers  of  such  localities,  but  to  the 
state,  by  which  it  is  now  exercised  for  the  first  time.  It  is 
not  exclusively  local  in  character  and  home  rule  applies  only 
to  functions  peculiar  to  localities.  It  was  unknown  to  our 
forefathers  who  brought  over  primitive  home  rule,  to  the 
colonists  who  preserved  or  to  the  founders  of  the  state  who 
developed  it.  It  is  no  part  of  local  self-government  as  known 
to  history,  or  to  learned  judges  who  have  written  upon  home 
rule  in  the  past.  It  did  not  come  within  the  experience  of 
former  times  and  was  not  contemplated  by  the  framers  of  our 
Constitutions.  They  kept  purely  local  affairs  under  local  con- 
trol, but  this  is  not  local  in  intrinsic  character,  for  the  power 
to  be  exercised  is  not  confined  to  the  limits  of  one  community. 
While  some  special  franchises  are  within  a  single  tax  district, 
others  extend  through  several  and  sometimes  into  different 
towns,  cities,  and  villages.  The  legislature  could  not  make  a 
law  for  each  case,  and  in  bringing  the  new  system  into  opera- 
tion it  provided  by  general  rule  for  all  cases  of  the  same 
general  character,  whether  then  existing  or  expected  in  the 
future. 

Moreover,  a  special  franchise,  now  confined  to  one  tax  dis- 
trict, may  by  expansion,  through  merger,  consolidation,  lead- 
ing and  the  like,  extend  into  other  tax  districts.  Such  an 
enlargement  is  open  to  all,  has  been  the  experience  of  many 
and  may  be  the  experience  of  all.  The  same  corporation 
may  have  many  special  franchises,  continuous  or  separate,  yet 
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they  are  all  practically  one,  because  they  all  belong  to  one 
system,  the  earning  capacity  of  which  may  be  ascertained,  but 
not  that  of  each  special  franchise  independent  of  the  others. 
By  removing  a  central  franchise,  the  line  is  broken  and  the 
value  of  all  seriously  impaired.  The  combination  of  all  into 
a  single  enterprise  gives  the  highest,  if  not  the  only  value  to 
each.  What  would  a  franchise  in  a  town  be  worth  with  no 
right  to  enter  a  city  or  village?  While  the  strength  of  the 
chain  is  in  the  links,  the  value  of  the  links  is  in  the  chain. 
Hence,  a  franchise  is  not  essentially  local  in  character  and  may 
require  action,  observation  and  estimate  beyond  the  lines  of  a 
single  tax  district,  or  the  accustomed  jurisdiction  of  local 
assessors.  An  examination  of  the  books  of  the  corporation 
may  be  necessary  in  making  the  valuation,  yet  they  may  not 
be  kept  in  the  municipality  of  the  assessors9  residence.  A 
highway  may  be  local,  but  the  title  thereto  is  not,  for  whether 
a  fee  or  an  easement  it  is  held  in  trust  for  the  people  at  large, 
represented  by  the  state,  which  has  control  of  the  streets  and 
of  the  erections  therein.  {People  v.  Kerr,  27  N.  Y.  188.) 
The  franchise  is  the  right  to  put  something  in  the  highway 
and  use  it  there,  and  if  the  right  fails,  the  title  to  what  was 
thus  placed  goes  with  the  general  title. 

The  special  franchises  of  a  railroad  in  operation  from  a  city 
into  suburban  towns  may  be  properly  treated  as  an  aggrega- 
tion, without  a  precise  situs,  as  one  piece  of  property  produc- 
ing a  gross  income,  as  a  single  subject  of  valuation,  like  all  the 
personal  property  of  an  individual,  from  one  end  of  the  line 
to  the  other,  although  the  amount  when  ascertained  must  be 
apportioned  and  distributed  among  the  several  tax  districts 
affected  (§  42).  This  can  make  no  difference  to  the  company, 
for  it  has  only  so  much  to  pay  in  any  event,  and  it  shows  that 
the  work  of  valuation  is  not  local,  but  general  in  its  character, 
and  that  it  is  a  matter  of  central  rather  than  municipal  con- 
cern. It  affects  the  general  public  rather  than  the  people  of  a 
community.  The  subject  is  one  that  local  officers  cannot 
handle,  because  they  cannot  consider  it  as  a  whole  by  going 
without  their  precincts,  but  must  stop  at  the  boundaries  of 
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their  several  .districts.  They  cannot  make  the  distribution 
among  localities  interested  in  the  special  franchises.  Local 
assessors  still  remain  local  assessors,  with  every  accustomed 
function  intact  and  unimpaired.  Local  self-government  is 
untouched  and  there  is  no  invasion  of  local  functions.  "While 
special  franchises  were  known  when  the  later  constitutions 
were  adopted,  they  were  not  then  known  as  taxable  property. 
The  office  of  assessor  of  special  franchises  was  then  unknown. 
It  is  not  local  in  nature,  but  is  a  new  office  with  new  func- 
tions adapted  to  property  of  a  new  kind  and  differing  in 
principle  from  any  ever  dealt  with  by  local  assessors.  Prop- 
erty created  by  the  legislature  and  never  intrusted  by  it  to  the 
local  assessors  cannot  with  propriety  be  said  to  have  been 
taken  away  from  them. 

The  entire  taxing  power  belongs  to  the  legislature  and  not 
a  dollar  can  be  raised  for  local  or  general  purposes,  to  carry 
on  self-government  in  localities  or  in  the  state,  or  to  provide 
for  the  public  safety,  order  or  health  except  by  its  authority. 
This  supreme  power  should  be  considered  in  connection  with 
the  home  rule  provision  of  the  Constitution,  and  neither 
should  be  so  construed  as  to  embarrass  or  cripple  the  other. 
Home  rule,  as  understood  and  practiced  in  the  past,  giving  to 
localities  the  right  to  govern  themselves,  but  not  to  hamper 
the  government  of  the  state,  should  be  carefully  protected 
from  open  attack  or  indirect  invasion.  Shadows,  however, 
should  give  way  to  substance,  and  the  right  to  create  a  new 
system  of  taxation  and  bring  in  property  of  a  new  character, 
hitherto  untaxed,  with  some  other  property  incidental  thereto 
and  worthlesss  without  it,  cannot,  as  we  think,  be  denied  upon 
principle  and  should  not  be  withheld  from  the  legislature 
unless  required  by  some  controlling  decision  of  the  court. 

While  is  is  difficult  to  classify  all  the  authorities  relating  to 
the  subject  of  home  rule,  the  most  of  them  fall  into  con- 
venient groups.  At  the  head  of  the  first  class  stands  the 
celebrated  judgment  of  Chief  Judge  Denio  in  People  ex  rel. 
Wood  v.  Draper  (15  N.  Y.  532).  In  that  case  the  statute  com- 
bined four  counties  into  one  police  district,  invested  five  police 
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commissioners  appointed  by  the  governor,  acting  as  a  board 
with  the  mayors  of  two  cities  in  the  district,  with  all  the  pow- 
ers previously  belonging  to  certain  local  officers  of  said  cities 
respectively.  The  new  board  was  authorized  to  appoint  and 
control  all  the  policemen,  who  were  to  act  in  any  part  of  the 
district,  regardless  of  residence  or  county  lines.  The  validity 
of  the  act  was  upheld  upon  the  ground  that  the  commissioners 
thus  appointed  were  not  city  officers,  although  it  was  strongly 
challenged  at  the  bar  and  by  a  vigorous  dissenting  opinion,  as 
a  violation  of  the  home  rule  provision  of  the  Constitution. 

Similar  acts  creating  a  new  system  by  erecting  a  metro- 
politan tire  district,  a  metropolitan  health  district,  a  metropoli- 
tan board  of  excise  and  a  capital  police  district,  each  embracing 
the  territory  of  two  or  more  municipal  divisions  of  the  state, 
were  also  sustained,  although  functions  formerly  belonging  to 
local  officers  were  transferred  to  state  officials.  (People  v. 
Pinckney,  32  N.  Y.  377 ;  Metropolitan  Board  of  Health  v. 
Ileister,  37  N.  Y.  661 ;  Metropolitan  Board  of  Excise  v.  Bar- 
rwy  34  N.  Y.  657 ;  People  ex  ret.  McMuUen  v.  Shepard,  86 
N.  Y.  285.) 

An  act,  however,  which  established  a  police  district  con- 
sisting of  a  city,  with  a  police  force  already  organized,  and 
"  three  small  patches  of  sparsely  settled  territory,  in  all  less 
than  a  square  mile,"  was  held  unconstitutional  as  an  obvious 
attempt  to  evade  the  restrictions  relating  to  home  rule, 
because  it  was  designed  for  the  city  only,  and  the  outside 
fragments  could  have  been  brought  into  the  city  if  it  was 
deemed  necessary  to  extend  police  protection  to  them.  (Peo- 
ple ex  rel.  Bolton  y.  Alberlson,  55  N.  Y.  50.) 

All  these  cases,  except  the  last,  involved  the  right  to  erect 
two  or  more  separate  and  independent  municipalities  into  a 
new  civil  division,  to  authorize  officials  appointed  by  the  state 
to  perform  the  duties  formerly  discharged  by  local  officers 
and  yet  leaving  the  municipalities  in  full  existence  and 
untouched  in  all  other  respects. 

Acts  authorizing  state  officials  to  construct  public  buildings, 
parks  and  highways,  the  expense  of  which  was  to  be  paid 
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locally,  have  been  uniformly  sustained,  although  the  power 
to  make  such  improvements  had  been  previously  vested  in  the 
local  authorities  and  it  was  urged  that  the  transfer  of  the 
power  was  an  encroachment  upon  local  self-government 
(People  ex  rel.  McLean  v.  Flagg,  46  N.  T.  401 ;  Astor  v. 
Mayor,  etc.,  of  N.  Y,  62  N.  Y.  567 ;  People  ex  rel.  Kilmer 
v.  McDonald,  69  N.  Y.  362 ;  People  ex  rel.  Comrs.  v.  Board 
of  Supra.,  Oneida  Co.,  170  N.  Y.  105.) 

To  the  next  group  may  be  assigned  statutes  which,  directly 
or  indirectly,  authorized  the  appointment  of  local  officers  by 
state  officials,  or  the  legislature,  or  extended  the  terms  of 
local  officers  already  elected,  or  limited  the  power  of  local 
authorities  in  the  appointment  of  local  officers.  Such  legis- 
lation has  been  condemned  as  in  manifest  violation  of  home 
rute  (  Warner  v.  People,  2  Den.  272 ;  Devoy  v.  Mayor,  etc., 
of  New  York,  36  N.  Y.  449 ;  People  v.  Raymond,  37  N.  Y. 
428  ;  People  ex  rel.  Fowler  v.  Bull,  46  N.  Y.  57 ;  People  ex 
rel.  Williamson  v.  McKinney,  52  N.  Y.  374  ;  People  ex  rel. 
Lord  v.  Crooks,  53  N.  Y.  648  ;  Rathbone  v.  Wirth,  150  N. 
Y.  459 ;  People  ex  rel.  Balcom  v.  Mosher,  163  N.  Y.  32 ; 
Matter  of  Brenner,  170  N".  Y.  185.)  In  People  v.  Raymond, 
which  is  the  chief  reliance  of  the  relators,  there  was  an  abso- 
lute overthrow  of  the  local  assessor  and  the  transfer  of  all  his 
functions  to  a  state  officer,  which,  as  the  court  held,  deprived 
"  the  people  of  the  city  of  a  right  secured  to  them  by  the 
Constitution." 

The  remaining  cases  decided  in  this  court  are  not  readily 
classified,  but  as  the  validity  of  the  statutes  involved  was  not 
disturbed,  no  analysis  thereof  is  necessary.  {People  ex  rel. 
Einsfeld  v.  Murray,  149  N.  Y.  367 ;  Matter  of  Allison  v. 
Welde,  172  N.  Y.  421 ;  People  ex  rel.  Taylor  v.  Durdop,  66 
K  Y.  162  ;  Matter  of  the  Mayor,  etc.,  of  N.  Y,  99  N.  Y. 
569 ;  Matter  of  McPherson,  104  N.  Y.  306 ;  Matter  of 
Gertuin  v.  Bd.  Suprs.,  109  N.  Y.  170  ;  People  ex  rel.  Kemnv- 
ler  v.  Durston,  119  N".  Y.  569 ;  Kochy.  Mayor,  etc.,  of  N.  K 
152  N.  Y.  72.) 

When  new  systems  have  been  created  for  the  management 
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of  the  indigent  insane,  the  infliction  of  the  death  penalty  or 
the  punishment  of  convicts,  formerly  confined  by  sheriffs  in 
county  jails,  by  imprisonment  in  penitentiaries,  no  question 
seems  to  have  been  raised  or  claim  made  that  such  legislation 
interfered  with  the  principle  of  home  rule.  The  absence  of 
adjudicated  cases  relating  to  these  and  other  subjects  which 
might  be  mentioned  is  not  without  significance.  It  is  also 
significant  that  the  revisers  of  our  present  Constitution,  acting 
but  a  few  years  ago,  made  no  change  in  the  home  rule  pro- 
vision, as  it  indicates  that  they  were  satisfied  with  the  subject 
as  it  had  been  expounded  by  the  courts  and  acted  upon  by 
the  people. 

None  of  the  cases  cited  had  to  do  with  such  a  peculiar 
situation  and  novel  conditions  as  faced  the  legislature  when  it 
passed  the  act  to  tax  special  franchises.  Certain  expressions 
of  learned  judges,  used  arguendo,  in  discussing  the  subject  of 
home  role,  are  relied  upon  by  counsel  as  establishing  a  prin- 
ciple that  controls  this  case.  Principles  are  not  established 
by  what  was  said,  but  by  what  was  decided,  and  what  was 
said  is  not  evidence  of  what  was  decided,  unless  it  relates 
directly  to  the  question  presented  for  decision.  "General 
expressions,"  as  the  great  Federal  jurist  once  said,  "  are  to  be 
taken  in  connection  with  the  cases  in  which  those  expressions 
are  used."     (Cohens  v.  Virginia,  6  Wheat.  264,  399.) 

A  more  specific  review  of  the  authorities  is  unnecessary,  for 
it  is  sufficient  to  state  that  neither  singly  nor  collectively  have 
they  so  construed  the  Constitution  as  to  prevent  the  legis- 
lature, under  the  circumstances  existing  when  it  sought  to 
promote  a  sound  public  policy  by  passing  the  act  in  question, 
from  creating  a  new  system  of  taxation,  embracing  within  it  a 
new  character  of  property  including  incidental  additions,  and 
committing  the  power  of  assessment  to  a  state  board  of  experts. 

The  remaining  questions  raised  by  the  relators  do  not 
require  elaborate  consideration.  We  cannot  sustain  their 
position  that  the  taxation  of  a  special  franchise  impairs  the 
obligation  of  a  contract  and  thus  violates  the  Federal  Consti- 
tution. (Art.   1,   §  10).    The  franchises  are  grants   which 
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usually  contain  contracts,  executed  by  the  municipality,  but 
executory  as  to  the  owner.  They  contain  various  conditions 
and  stipulations  to  be  observed  by  the  holders  of  the  privi- 
lege, such  as  payment  of  a  license  fee,  of  a  gross  sum  down, 
of  a  specific  sum  each  year  or  a  certain  percentage  of  receipts, 
as  a  consideration  or  "  in  full  satisfaction  for  the  use  of  the 
streets."  There  is  no  provision  that  the  special  franchise,  or 
the  property  created  by  the  grant,  shall  be  exempt  from  taxa- 
tion. Such  a  stipulation  would  be  void,  for  no  municipality 
has  power  to  withdraw  property  from  the  taxing  power  of 
the  state,  or  to  provide  by  ordinance  or  contract  that  it  shall 
be  free  for  all  time  from  the  common  burden  which  property 
generally  has  to  bear.  Taxation  is  the  rule,  with  every  pre- 
sumption to  support  it,  while  exemption  is  an  exception,  with 
every  presumption  against  it. 

The  condition  upon  which  a  franchise  is  granted  is  the  pur- 
chase price  of  the  grant,  the  payment  of  which  in  money,  or 
by  an  agreement  to  bear  some  burden,  brought  the  property 
into  existence,  which  thereupon  became  taxable  at  the  will  of 
the  legislature,  the  same  as  land  granted  or  leased  by  the 
state.  There  is  no  implied  covenant  that  property  sold  by 
the  state  cannot  be  taxed  by  the  state,  which  can  even  tax  its 
own  bonds,  given  to  borrow  money  for  its  own  use,  unless 
they  contain  an  express  stipulation  of  exemption.  The  rule 
of  strict  construction  applies  to  state  grants,  and  unless  there 
is  an  express  stipulation  not  to  tax,  the  right  is  reserved  as  an 
attribute  of  sovereignty.  Special  franchises  were  not  taxed 
until  by  the  act  of  1899  amending  the  Tax  Law  they  were 
added  to  the  other  taxable  property  of  the  state.  This  is  all 
that  the  statute  does,  so  far  as  the  question  now  under  con- 
sideration is  concerned.  No  part  of  the  grant  is  changed,  no 
stipulation  altered,  no  payment  increased  and  nothing  exacted 
from  the  owner  of  the  franchise  that  is  not  exacted  from  the 
owners  of  property  generally.  No  blow  is  struck  at  the  fran- 
chise, as  such,  for  it  remains  with  every  right  conferred  in 
full  force,  but,  as  it  is  proporty,  it  is  required  to  contribute  its 
ratable  share,  dependent  only  upon  value,  toward  the  support 
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of  government.  No  burden  is  placed  upon  it  except  such  as 
is  borne  by  the  homes  of  the  people  and  money  saved  for 
support  in  old  age. 

While  all  attempts  of  municipalities  to  undermine  or 
destroy  franchises  by  changing  the  terms  of  the  grant  have 
been  promptly  repressed  by  the  courts,  there  is  no  case  which 
holds  that  a  franchise,  whether  general  or  special,  cannot  be 
taxed  the  same  as  other  private  property.  The  relators 
accepted  their  franchises  subject  to  the  right  of  taxation  that 
applies  to  all  property  in  the  state,  and  we  agree  with  the 
learned  referee  that  the  special  franchise  tax  takes  nothing 
from  the  grant,  exacts  nothing  as  further  compensation  for 
the  privilege  and  impairs  no  contractual  obligation. 

The  further  contention  of  the  relators,  that  the  act  is 
impracticable  and  incapable  of  execution ;  that  the  special 
franchises  should  have  been  separately  assessed  ;  that  the  state 
tax  commissioners  adopted  no  rule  in  making  the  assessments ; 
that  the  relators  did  not  have  a  proper  hearing  at  the  time 
provided  for  review,  and  that  due  process  of  law  was  not 
observed  in  the  taxation  of  their  property,  after  due  considera- 
tion we  overrule,  without  further  expression  of  reasons  than 
already  appears. 

In  reviewing  these  cases  we  have  received  great  aid  from 
the  strong  and  exhaustive  opinion  of  the  late  Judge  Eabl, 
for  many  years  a  distinguished  member  of  this  court,  who, 
acting  as  referee,  decided  them  in  the  first  instance,  after  full 
and  careful  consideration  of  all  the  questions  involved.  It 
was  the  last  judicial  work  of  that  ripe  lawyer  and  eminent 
jurist,  and  we  regard  his  decision  as  one  of  the  most  able  and 
profound  judgments  ever  pronounced  by  him  during  his  long 
and  useful  career. 

The  order  of  the  Appellate  Division  should  be  reversed  and 
judgment  of  the  Special  Term  affirmed,  in  each  proceeding, 
with  costs. 

Parkeb,  Ch.  J.,  O'Beien,  Babtlett,  Mabtin,  Cullen  and 
"Webneb,  JJ.,  concur. 

Order  reversed,  etc. 
2£ 
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The  People  of  the  State  op  New  York  ex  rel.  James 
McLaughlin,  Respondent,  v.  The  Board  of  Police  Com- 
missioners of  the  City  of  Yonkbrs  et  al.,  Appellants. 

1.  Public  Officers— Erroneous  Exclusion  of  Evidence  Tending 
to  Establish  Acquiescence  in  Removal  from  Office  in  a  Pro- 
ceeding by  Mandamus — Waiver.  Assuming  that  a  police  captain, 
who,  alleging  that  he  has  been  unlawfully  retired  on  a  pension,  brings  a 
mandamus  proceeding  to  secure  his  reinstatement,  is  entitled  to  have  the 
title  to  the  position  which  has  been  filled  by  the  appointment  of  his  suc- 
cessor determined  in  such  proceeding,  the  exclusion  of  evidence  showing 
(1)  his  failure  to  protest  against  the  action  of  the  police  commissioners  in 
retiring  him  for  three  months  and  ten  days,  well  knowing  the  ground 
thereof;  (2)  his  receipt  of  pension  money  in  the  interim;  (3)  the  surrender 
of  the  police  paraphernalia;  (4)  that  he  promptly  sought  and  obtained 
employment  elsewhere;  (5)  that  he  kept  silent,  although  aware  of  the  fact 
that  steps  were  being  taken  to  fill  his  place  which  would  be  likely  to  further 
embarrass  legal  proceedings  taken  to  reinstate  him,  constitutes  reversible 
error,  since  such  evidence  would  permit  a  finding  of  fact  that  the  relator 
acquiesced  in  the  action  of  the  police  commissioners  and  accepted  the 
benefit  secured  to  him,  a  pension  for  life,  equal  to  one-half  of  his  salary, 
intending  to  waive  any  legal  claim  he  had  to  the  office. 

2.  Title  to  Public  Office  Cannot  Be  Tried  in  Mandamus  Pro- 
ceeding, Even  Assuming  That  no  Serious  Question  Exists  as  to 
Relator's  Title.  The  relator's  title  to  the  office,  however,  cannot  be 
determined  in  such  proceeding.  Assuming  that  there  is  no  serious  ques- 
tion as  to  his  title  to  the  office  that  fact  does  not  except  him  from  the  gen- 
eral rule  that  when  some  one  is  in  actual  possession  of  an  office  under 
color  of  right  mandamus  will  not  lie  to  determine  the  title,  but  a  direct 
action  must  be  brought  by  the  attorney -general  for  that  purpose,  since 
such  an  exception  if  once  created  would  destroy  the  rule,  rendering  uncer- 
tain that  which  is  now  certain. 

8.  Authorities  Collated  —  Obiter  Dicta.  The  authorities  upon 
the  subject  collated  and  discussed,  and  the  fact  that  in  several  cases  in 
addition  to  the  decision  that  mandamus  would  not  lie,  the  court  in  the 
course  of  its  argument  made  use  of  the  expression  that  a  writ  of  man- 
damus should  not  issue  where  there  is  a  serious  question  in  regard  to  the 
title,  is  not  entitled  to  the  force  and  effect  of  a  decision  that  in  cases 
where  there  is  no  serious  question  in  regard  thereto  mandamus  will  lie, 
where  such  expressions  were  not  necessary  to  the  decisions  and  were 
clearly  obiter. 

4.  Incumbent  of  Office  Not  Deprived  of  Insisting  upon  Proper 
Remedy  Because  of  Intervention  in  Mandamus  Proceedings.    The 
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fact  that  the  incumbent  of  the  office  and  others  to  be  ultimately  affected 
intervened  in  such  proceedings,  does  not  deprive  them  of  the  right  to 
insist  that  the  relator  did  not  select  the  proper  remedy,  because  the  denial 
of  a  mandamus  in  such  cases  does  not  depend  upon  the  fact  that  the 
parties  aiTected  were  not  before  the  court;  on  the  contrary,  in  some  of 
them  they  were  parties  defendant,  but  upon  the  fact  that  a  common-law 
mandamus  can  only  issue  where  there  is  a  clear  legal  right  to  the  office  or 
thing  prayed  for,  and  it  will  not  be  granted  where  a  party  has  another 
specific  legal  remedy,  which  in  this  case  is  a  direct  action  to  be  brought 
by  the  attorney-general. 
People  ex  rel.  McLaughlin  v.  Police  Comr*.,  79  App.  Div.  82,  reversed. 

(Argued  March  6, 1908;  decided  April  28, 1908.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
January  17,  1903,  r:pon  an  order  which  affirmed  an  order 
of  Special  Term  granting  a  motion  for  a  peremptory  writ  of 
mandamus  to  compel  the  defendant  police  commissioners  to 
reinstate  the  relator  as  a  captain  in  the  police  force  of  the  city 
of  Tonkers. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Isadore  J.  Beaudrias,  for  board  of  police  commissioners, 
appellant.  When  the  resolution  of  the  police  board  was 
passed,  retiring  the  relator,  he  knew  his  rights,  and  with  full 
knowledge  of  the  facts,  returned  his  shield,  keys  and  other 
police  property,  accepted  his  salary  as  police  captain  np  to  the 
time  of  his  retirement,  and  his  pension  money  thereafter,  and 
sought  another  position.  This  was  a  complete  ratification  and 
acquiescence  in  the  action  of  the  commissioners.  (Bigelow 
on  Est.  679 ;  Hodemund  v.  Clark,  46  N.  Y.  354;  Matter  of 
Peaselee,  73  Hun,  113 ;  Chipman  v.  Montgomery,  63  N.  Y. 
234 ;  Mills  v.  Hoffman,  92  K  Y.  181 ;  Vose  v.  Cockeroft,  44 
N.  Y.  445 ;  Dodge  v.  Cornelius,  168  N.  Y.  242 ;  Ferguson  v. 
Landran,  5  Bush,  230 ;  Mayor  v.  M.  R.  R.  Co.,  143  N.  Y.  1) 
Where  there  is  no  fund  to  pay  back  salary,  the  relator  cannot 
obtain  snch'relief  by  peremptory  mandamus.  {People  ex  rel. 
v.  O'Keefe,  100  N.  Y.  576;  People  ex  rel.  v.  Bd.  of  Educa- 
tion, 60  Hun,  486;  Matter  of  Grady,  15  App.  Div.  504; 
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Div.  286.) 

Theodore  H.  Silkman  and  John  H.  Wilson  for  Frederick 
H.  Woodruff  et  al.,  appellants.  Mandamus  is  not  the  remedy 
by  which  justice  and  equity  and  the  rights  of  the  different 
parties  can  be  adjudicated  in  this  case.  {People  ex  rel.  v. 
Sing  Sing,  54  App.  Div.  555 ;  Dempsey  v.  N.  Y.  C.  cfe  H. 
P.  P.  P.  Co.,  146  N.  Y.  290 ;  People  v.  Stevens,  5  Hill,  616 ; 
Matter  of  Gardner,  68  N.  Y.  467 ;  People  ex  rel.  v.  Brush, 
146  N.  Y.  60 ;  People  ex  rel.  v.  GoeUing,  133  N.  Y.  569 ; 
People  ex  rel.  v.  J¥.  Y.  1.  Asylum,  122  N.  Y.  190 ;  Nichols 
v.  McLean,  101  N.  Y.  526 ;  People  ex  rel.  v.  Vail,  20  Wend. 
12-16 ;  People  ex  rel.  v.  Lane,  55  N.  Y.  217.)  The  relator, 
by  accepting  and  acquiescing  in  the  action  of  the  board  of 
police  in  retiring  him  as  police  captain  and  putting  him  upon 
the  pension  roll  of  the  police  pension  fund,  and  by  remaining 
quiet  and  permitting  the  office  of  captain  to  be  filled  and 
other  offices  to  be  filled  which  were  dependent  upon  the 
vacancy  of  the  office  of  captain,  has  waived  and  is  estopped 
from  asserting  any  infirmity  in  the  action  of  the  board  of 
police  in  retiring  him  from  the  office  of  police  captain. 
(Mayor,  etc.,  v.  M.  P.  P.  Co.,  143  N.  Y.  1 ;  W.  cfe  W.  Mfg. 
Co.  v.  Elherson,  84  Hun,  501 ;  People  ex  rel.  v.  Suprs.  of 
Cayuga  Co.,  17  N.  Y.  Supp.  314.)  The  court  erred  in  its 
rulings  upon  the  trial.  {People  ex  rel.  v.  Clausen,  163  N. 
Y.  523.) 

James  M.  Hunt  for  respondent.  The  relator's  application 
for  a  writ  of  mandamus  to  reinstate  him  in  his  office  and  posi- 
tion was  made  in  due  time.  (People  ex  rel.  v.  Lantry,  48 
App.  Div.  131 ;  McMahon  v.  Mayor,  etc.,  22  App.  Div.  13 ; 
People  ex  rel.  v.  Board  of  Police,  75  N.  Y.  38 ;  Kehn  v. 
State,  93  N.  Y.  291 ;  Clark  v.  State,  142  N.  Y.  101.)  Under 
the  facts  established  by  this  record  mandamus  was  the  proper 
remedy.  {People  ex  rel.  v.  Brush,  146  N.  Y.  60 ;  People 
ex  rel.  v.  Goettig,  133  N.  Y.  567 ;  Matter  of  Gardner,  68  N. 
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Y.  467 ;  People  ex  rel.  v.  Lane,  55  N.  T.  217.)  No  error 
was  committed  upon  the  trial  at  Circuit  under  the  alternative 
writ  of  mandamus.  {People  ex  rel.  v.  Board  of  Police,  75 
N.  Y.  38  ;  People  ex  rd.  v.  French,  91  N.  Y.  265 ;  People 
ex  rel.  v.  Police  Comrs.,  114  N.  Y.  245 ;  People  ex  rel.  v. 
Trecmor,  15  App.  Div.  508 ;  People  ex  rd.  v.  Comptroller, 
77  N.  Y.  45  ;  Van  Dolsen  v.  Board  of  Education,  162  N. 
Y.  446,  452  ;  WiUiams  v.  F.  Nat.  Bank,  167  N.  Y.  594 ; 
F.  Nat.  Bank  v.  Dana,  79  N.  Y.  108  ;  McMahon  v.  Mayor, 
etc.,  22  App.  Div.  113 ;  Kehn  v.  State,  92  N.  Y.  291.) 

Pabkbr,  Ch.  J.  On  August  17,  1901,  the  board  of  police 
commissioners  of  the  city  of  Yonkers  —  being  in  possession  of 
the  fact  that  James  McLaughlin,  then  captain  of  police,  had, 
when  he  became  a  member  of  the  metropolitan  police  force, 
filed  a  sworn  statement  setting  forth  his  name,  date  and  place 
of  birth  and  other  matters,  from  which  it  appeared  that  he 
was,  on  August  17,  1901,  60  years  of  age  —  assumed  that, 
because  he  had  reached  that  age,  it  had  the  statutory  authority 
to  place  him  upon  the  retired  list,  and  passed  a  resolution 
"  that  Captain  James  McLaughlin  be  relieved  and  retired  from 
the  force  of  the  Police  Department  of  the  city  of  Yonkers, 
New  York,  and  placed  on  the  roll  of  the  Police  Pension  Fund 
at  an  annual  pension  of  $1,200,  payable  monthly  during  his 
lifetime.  This  resolution  to  take  effect  at  6  i\  m.,  roll-call, 
August  17,  1901." 

McLaughlin  testifies  that  the  following  day  he  went  to  the 
police  headquarters  to  get  his  things  and  to  straighten  up,  and 
a  day  later,  August  19,  he  personally  delivered  at  the  desk  in 
the  station  house  his  book  of  rules,  revolver,  etc.,  with  the 
following  statement  in  his  own  handwriting :  "  Keturned  by 
James  McLaughlin." 

At  the  end  of  the  month  McLaughlin  received  his  salary  to 
August  17th,  and  for  the  rest  of  the  month  $47.50  out  of  the 
pension  fund,  and  gave  his  receipt  therefor.  Thereafter  until 
the  trial  he  received  and  receipted  for  his  pension  at  the  rate 
of  $100  per  month. 
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November  27th  following  McLaughlin  filed  with  the  police 
commissioners  a  protest  in  writing,  which  was  the  first  protest 
he  had  made  to  that  board  or  any  member  of  it.  Two  days 
later  he  filed  a  petition  for  a  peremptory  writ  of  mandamus 
directing  his  reinstatement,  asserting  therein  that  he  was  but 
58  years  old. 

An  order  for  an  alternative  writ  of  mandamus  was  granted, 
to  which  the  police  commissioners  made  a  return  denying  that 
McLaughlin  was  only  58  years  old  on  August  16,  1901,  and 
alleging  that  he  became  60  years  of  age  on  that  date ;  that 
McLaughlin  did  not  protest  to  the  board  of  police  or  any 
member  of  it  against  the  resolution  of  retirement  nor  ask  to 
be  reinstated  until  the  written  request  and  protest  of  Novem- 
ber 27th  ;  that  without  protest  or  qualification  he  received  his 
salary  to  August  17th  and  the  pension  moneys  thereafter,  for 
the  rest  of  August  and  for  September,  October  and  Novem- 
ber ;  that  such  pension  fund  is  not  created  or  recruited  by 
taxation,  but  constitutes  a  fund  of  which  the  board  of  police 
are  only  trustees ;  that  nearly  three  weeks  after  the  retire- 
ment of  McLaughlin,  and  some  days  after  he  had  accepted 
his  salary  and  portion  of  the  pension  fund  without  protest, 
Frederick  H.  Woodruff,  then  a  sergeant,  was  duly  appointed 
captain,  and  entered  upon  and  has  since  discharged  the  duties 
of  said  office :  and,  on  information  and  belief,  that  all  these 
facts,  including  the  changes  and  promotions,  were  well  known 
to  McLaughlin  at  the  time  they  occurred. 

Five  men  promoted  after  the  retirement  of  McLaughlin  — 
Woodruff,  Cooley,  Brady,  Connolly  and  Shea — made  appli- 
cation for  leave  to  intervene  and  file  a  return  to  said  alterna- 
tive writ.  Their  application  was  granted  and  they  made 
return  denying  relator's  statement  as  to  his  age,  and  the  alle- 
gation that  his  removal  was  illegal,  and  alleging  that  McLaugh- 
lin was  retired  and  placed  on  the  roll  of  the  police  pension 
fund  ;  that  said  relator  accepted  such  retirement,  and  accepted 
without  protest,  and  receipted  for  his  salary  to  August  17, 
1901,  and  his  pension  thereafter  ;  that,  relying  upon  the  action 
of  the  board  of  police  commissioners  in  retiring  relator,  and 


1903.]    People  ex  bel.'  McLaughlin  v.  Police  Combs.    455 

N.  T.  Rep.]      Opinion  of  the  Court,  per  Parker,  Ch.  J. 

upon  his  acceptance  of  such  retirement,  Woodruff,  then  ser- 
geant, applied  for  the  position  of  captain,  and  was  duly 
appointed ;  that  the  promotion  of  Woodruff  and  the  retire- 
ment of  one  Wilcox,  a  former  sergeant,  left  two  vacancies  in 
the  office  of  sergeant,  which  defendants  Cooley  and  Brady 
were  appointed  to  fill  from  the  rank  of  roundsmen ;  that  the 
latter  appointment  left  two  vacancies  in  the  rank  of  rounds- 
men, which  defendants  Connolly  and  Shea  were  appointed  to 
fill ;  that  since  that  date  all  such  defendants  have  filled  those 
respective  offices  and  received  the  salaries  thereof. 

It  will  be  seen  that  four  specific  issues  were  raised  by  the 
alternative  writ  and  returns  thereto  : 

First.  What  was  McLaughlin's  age  ? 

Second.  Assuming  that  McLaughlin  was  illegally  removed, 
did  he  by  his  acts  and  conduct  waive  his  right  to  be 
reinstated  ? 

Third.  Was  the  office  to  which  he  was  seeking  reinstate- 
ment by  mandamus  actually  in  the  possession  of  another, 
exercising  the  duties  and  receiving  the  salary  thereof  ? 

Fourth.  Was  there  any  fund  from  which  to  pay  the 
relator's  claim  for  salary  ? 

When  the  trial  before  the  jury  was  at  an  end  counsel  for 
relator  and  counsel  for  defendants  each  moved  for  a  direction 
of  a  verdict,  which  was  denied,  the  court  concluding  to  take  a 
verdict  on  the  question  of  McLaughlin's  age,  suggesting  that 
the  legal  questions  presented  by  the  motions  addressed  to  the 
court  should  be  reserved.  Thereupon  relator's  counsel  said  : 
"  Legal  questions  upon  the  whole  case  ?  The  Court :  The 
legal  questions  presented  by  the  motion  as  made  by  respond- 
ent's counsel."  Whereupon  relator's  counsel  said:  "Well, 
upon  that,  if  your  Honor  please,  I  can  present  other  proof  to 
the  Special  Term  upon  their  alleged  claim  of  waiver,  and  for 
that  reason  I  have  contended,  and  still  insist,  that  the  only 
issue  before  the  jury  now  and  before  this  court  at  this  time  is 
as  to  age.  Whatever  other  propositions  may  be  asserted  upon 
the  case  in  relation  to  the  whole  of  the  rest  of  the  case  upon 
the  captain's  application  for  reinstatement  will  be  asserted  in 
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.  a  form  that  can  be  met  by  me.  I  came  here  to  try  only  the 
question  of  age.  The  Court :  In  view  of  Mr.  Hunt's  attitude 
I  will  deny  your  motion  on  the  part  of  respondent  and  give 
you  an  exception  upon  each  ground,  and  then  you  may  move 
after  rendition  of  verdict." 

The  jury  found  that  McLaughlin  was  only  58  years  of  age 
at  the  time  of  his  removal,  and  later  on  defendants  made  a 
motion,  founded  in  part  upon  affidavits,  to  dismiss  the  alterna- 
tive writ,  which  was  denied.  The  court  at  Special  Term, 
however,  refused  a  peremptory  mandamus  at  that  time  in 
order  to  permit  the  issue  tendered  by  the  return  —  that  relator 
accepted  and  acquiesced  in  his  retirement  —  to  be  sent  to  the 
Trial  Term  to  be  determined  in  a  trial  by  jury.  But  the 
judge  at  the  Trial  Term  refused  to  try  that  issue  and  granted 
a  peremptory  writ  of  mandamus. 

Now  —  if  it  be  true,  as  contended  by  the  learned  counsel 
for  relator,  that  "  nothing  short  of  an  absolute  release,  signed 
and  sealed,  or  a  written  resignation,  executed  and  delivered 
by  the  relator  and  accepted  by  the  police  board,  under  the 
circumstances  shown  in  this  record,  would  have  operated  as  a 
matter  of  law  to  destroy  his  right  to  the  office  of  police  cap- 
tain of  the  city  of  Yonkers'"  —  then  no  injustice  has  been 
done  defendants  by  excluding  evidence  tending  to  show  acqui- 
escence by  relator,  and  waiver  of  any  claim  of  right,  by  omit- 
ting to  submit  to  the  jury  the  issue  thus  sought  to  be  raised. 

I  take  it,  however,  that  this  claim  of  counsel  does  not 
accurately  state  the  law  on  that  subject.  It  is  well  settled  by 
authority  that  a  man  may  waive  any  right  that  he  has,  whether 
secured  to  him  by  contract,  conferred  upon  him  by  statute  or 
guaranteed  him  by  the  Constitution.  {Embury  v.  Conner,  8 
N.  T.  511 ;  Matter  of  Cooper,  93  N.  T.  507 ;  Matter  of  JST. 
Y.,  L.  <&  W.  R.  R  Co.,  98  N.  Y.  447;  Mayor,  etc.,  of  JST. 
Y.  v.  Manh.  Ry.  Co.,  143  K  Y.  1.) 

And  if  the  statements  in  the  returns  constitute  an  accurate 
presentation  of  all  the  facts  and  circumstances  surrounding 
the  retirement  of  McLanghlin,  and  of  his  conduct  and  that  of 
the  police  commissioners  down  to  November  27th,  a  period  of 
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3  months  and  10  days,  they  would  permit,  in  my  judgment,  a 
finding  of  fact  that  relator  acquiesced  in  the  action  of  the 
police  commissioners,  and  accepted  the  benefit  secured  to  him 
—  a  pension  for  life,  equal  to  one-half  of  his  salary  —  intend- 
ing to  waive  any  legal  claim  he  had  to  the  office. 

I  am  unable  to  find  in  the  record  the  contradiction  of  any 
allegation  in  the  returns  bearing  upon  this  issue  except  the 
statement  of  McLaughlin  that  he  protested  orally  to  the  clerk 
when,  on  August  81st,  he  received  a  check  for  the  balance  of 
his  salary  and  another  for  his  pension.  McLaughlin  does  not 
say  he  ever  protested  to  any  member  of  the  police  board  until 
two  days  before  the  commencement  of  this  proceeding,  or 
handed  the  clerk  a  protest  in  writing,  or  requested  him  to 
notify  the  board  that  he  was  not  satisfied ;  but,  according  to 
his  own  statement,  he  contented  himself  by  saying  to  the 
clerk  that  he  protested,  and  askiog  him  if  it  was  necessary  to 
put  it  in  writing,  all  of  which  the  clerk  is  unable  to  recollect. 

This  issue  between  the  clerk  and  McLaughlin  would  have 
been  for  the  jury  to  pass  upon,  and  it  cannot  now  be  said,  that 
it  would  not  have  been  passed  upon  in  favor  of  defendants 
had  the  court  admitted  other  important  evidence  which 
defendants  offered  in  support  of  this  issue.  The  court  refused 
to  allow  defendants  to  prove  that  Woodruff  had  been  appointed 
captain ;  that  McLaughlin  had  been  appointed  a  deputy  by 
Superintendent  McCullough,  and  other  facts  tending  to  estab- 
lish that  he  acquiesced  in  the  action  of  the  police  board  until 
the  rights  of  others  and  of  the  public  had  intervened. 

McLaughlin  was  asked :  "  And  you  have  since  that  time 
been  employed  as  a  deputy  by  Superintendent  McCullough  ? 
Objected  to  as  immaterial,  irrelevant  and  incompetent. 
Objection  sustained.  Exception."  The  same  objection, 
ruling  and  exception  followed  each  of  the  following  ques- 
tions :  "  And  did  you  receive  payment  for  your  services  in 
that  employment?"  "How  long  after  the  retirement,  as 
alleged,  was  it  before  your  successor  was  appointed  ? "  "  Did 
you  know  that  they  were  about  to  appoint  a  captain  in  your 
place  on  the  6th  day  of  September,  1901  ? "     "  Did  you  read 
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in  the  Statesman  of  September  6th,  1901,  giving  notice  of  a 
civil  service  examination  for  the  purpose  of  obtaining  a  list  to 
appoint  a  captain  of  police  from  ? " 

If  he  intended  to  insist  that  the  office  was  his  as  matter  of 
right,  can  there  be  any  doubt  that  it  was  his  duty  to  notify 
the  police  commissioners  and  those  seeking  the  position  of  his 
intention  ?  Would  not  his  experience  also  have  advised  him 
that  it  was  wiser  to  do  so  ? 

Again  taking  up  the  questions  excluded  under  defendants' 
exception  as  above,  we  quote  questions  asked  of  Commis- 
sioner Treanor :  "  After  the  resolution  that  you  have  read  by 
the  Board  of  Police  of  the  city  of  Tonkers,  what  action  did 
the  board  take  in  regard  to  filling  the  vacancy  of  captain  ? " 
"  Did  you  know  prior  to  September  1st,  1901,  of  the  surrender 
by  Captain  McLaughlin  of-  his  keys  and  the  written  memo- 
randum which  was  made  and  offered  in  evidence  here!" 
"  Did  you  after  September  1st,  1901,  make  any  appointment 
of  captain  in  the  place  of  Captain  McLaughlin,  retired?" 
"  Cp  to  what  time  did  you  ? "  "  "When  was  Captain  Frede- 
rick H.  Woodruff  appointed  captain  of  police  ? "  "  Will  you 
turn  to  the  appointment  of  a  captain  in  the  place  of  Captain 
McLaughlin  ? "  "  Was  there  any  action  taken  by  the  Board 
of  Police  of  the  city  of  Yonkers  to  fill  the  office  of  captain 
after  the  retirement  of  Captain  McLaughlin?"  "Is  there 
any  fund  with  which  to  pay  the  salary  claimed  by  the 
relator?" 

The  facts  relied  upon  to  prove  relator's  acquiescence  in  the 
action  of  the  police  commissioners,  and  waiver  of  any  legal 
rights  were  (1)  his  failure  to  protest  against  the  action  of  the 
board  for  3  months  and  10  days,  well  knowing  the  ground  of 
removal ;  (2)  his  receipt  of  pension  money  in  the  interim ; 
(3)  the  surrender  of  the  police  paraphernalia ;  (4)  promptly 
seeking  and  obtaining  employment  elsewhere ;  (5)  silence  on 
his  part  although  aware  of  the  fact  that  steps  were  being 
taken  to  fill  his  place,  which  would  be  likely  to  further  embar- 
rass legal  proceedings  taken  to  reinstate  him. 

Many  of  the  above  questions  would  have  invoked  answers 
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tending  strongly  to  establish  some  facts  which  defendants 
claimed  existed,  and  upon  which  reliance  was  based.  And  for 
the  error  committed  in  excluding  the  answers  a  new  trial 
should  be  had,  even  if  it  be  true,  as  asserted  by  relator, 
that  he  is  entitled  to  have  it  adjudged  in  this  proceeding 
whether  he  is  entitled  to  the  office  of  police  captain  of  the 
city  of  Tonkers,  an  office  now  held  by  Captain  Woodruff 
under  claim  of  right. 

The  claim  that  this  is  the  proper  proceeding  in  which  to  seek 
a  determination  of  relator's  claim  does  not,  however,  have  sup- 
port in  authority  in  this  state,  for  as  long  ago  as  the  decision  in 
People  ex  rel.  Hodghinson  v.  Stevens  (5  Hill,  616)  it  was  held 
that  where  title  to  an  office  is  in  dispute  the  proper  method  of 
trying  it  is  by  information  in  the  nature  of  a  quo  warranto,  which 
since  the  Code  is  by  a  direct  action  instituted  by  the  attorney- 
general.  The  proceeding  was  by  a  mandamus  to  compel  a  per- 
son claiming  to  be  clerk  of  the  common  council  of  Brooklyn  to 
deliver  np  the  books  and  papers  to  relator,  who  insisted  that 
he  had  been  duly  appointed  and  had  taken  the  oath  of  office. 
An  alternative  writ  of  mandamus  was  granted  on  behalf  of 
relator  setting  forth  that  he  was  duly  appointed  clerk  of  the 
city  of  Brooklyn  in  May,  1843,  and  had  taken  the  oath  of 
office  but  had  been  unable  to  gain  possession  of  the  office  and 
the  books  and  papers  from  the  respondent  Stevens.  To  this 
writ  Stevens  returned  that  he  was  duly  appointed  and  sworn 
in  as  clerk  of  the  city  of  Brooklyn  in  May,  1842 ;  that  he 
immediately  entered  upon  the  duties  of  his  office  and  has  con- 
tinued to  discharge  them  ever  since,  and  that  by  the  city  char- 
ter his  term  of  office  did  not  expire  until  another  clerk 
should  be  appointed  in  his  place ;  and  then  he  returned  the 
facts  attending  the  alleged  election  of  relator  as  clerk,  which 
he  claimed  showed  that  relator  had  not  been  appointed  to 
the  office ;  and  thereupon  insisted  that  his  own  term  of  office 
had  not  expired.  The  relator  demurred  to  the  return,  insist 
ing  that  the  facts  stated  therein  showed  that  he  had  been  duly 
chosen  clerk.  All  of  the  facts,  therefore,  relating  to  the  title 
to  the  office  were  before  the  court.    But  the  court  gave  judg- 
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ment  for  defendant  on  the  demurrer,  holding  that  the  title  to 
an  office  was  in  dispute  ;  that  the  only  mode  for  trying  it  was 
by  an  information  in  the  nature  of  a  quo  warranto,  and  that 
the  court  would  not  determine  the  question  on  mandamus. 
Judge  Bbonson  said :  "  This  is  professedly  a  proceeding  to 
put  the  relator  in  the  possession  of  the  books  and  papers 
belonging  to  the  office  of  the  clerk  of  the  city  of  Brooklyn. 
Jt  is  in  fact  a  proceeding  to  try  the  title  to  an  office,  both 
parties  claiming  it,  and  the  defendant  being  in  possession." 
This  is  a  leading  case  on  the  subject,  and  has  been  cited  with 
approval  in  nearly  all  the  cases  in  which  the  question  was  pre- 
sented, that  have  followed  it. 

In  People  ex  rel.  Benton  v.  Vail  (20  Wend.  12)  the  pro- 
ceeding was  on  information  in  the  nature  of  a  quo  warranto, 
where  the  relator  and  defendant  were  opposing  candidates  for 
the  office  of  county  clerk,  the  defendant  being  in  under  a 
former  election  and  holding  a  certificate  of  election  from  the 
county  canvassers.  It  was  held  that  relator  was  entitled  to 
the  office,  and  in  the  course  of  the  opinion  the  court  said  of 
defendant :  "  He  was  in  under  lawful  authority,  and  there  was 
only  one  mode  in  which  the  relator,  or  any  one  else,  could 
question  his  title." 

In  People  ex  rel.  Dolan  v.  Lane  (55  N.  Y.  217)  relator  had 
held  for  some  time  the  office  of  assistant  clerk  of  the  Sixth 
District  Court  under  an  appointment  by  the  justice  thereof. 
The  said  justice,  claiming  to  possess  the  requisite  power, 
removed  relator  from  his  office  and  appointed  one  Keating, 
who  took  possession  of  the  office  and  was  exercising  the  pow- 
ers and  discharging  the  duties  of  the  same  when  relator 
filed  the  petition  asking  for  a  mandamus  to  compel  defendants 
to  make  and  deliver  a  certificate  for  the  payment  of  salary. 
The  Special  Term  denied  the  motion.  The  General  Term 
reversed  its  decision  and  directed  the  mandamus  to  issue. 
This  court  said  that  the  removal  of  relator  and  appoint- 
ment of  Keating  was  under  color  of  law,  and  the  legality 
thereof  depended  upon  the  construction  of  a  statute  framed 
in  such  ambiguous  language  as  to  render  its  interpretation 
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difficult.  After  discussing  the  situation,  the  opinion  con- 
cluded as  follows :  "  Indeed,  it  is  doubtful  whether  the  title 
to  an  office  ought  ever  to  be  tried  collaterally  on  proceedings 
bv  mandamus  instituted  in  behalf  of  a  party  out  of  possession. 
(People  ex  rel.  Hodghinson  v.  Stevens,  5  Hill,  616,  627.) 
After  a  careful  examination  of  the  various  statutes  bearing 
upon  the  subject,  we  think  that  the  legality  of  the  removal 
of  the  relator  is  not  so  clear  that  we  can  dispose  of  the  case 
against  him  upon  the  merits ;  but  we  think,  for  the  reasons 
already  stated,  that  the  motion  should  have  been  denied  on 
the  ground  that  mandamus  is  not  the  proper  remedy,  and 
without  prejudice  to  any  other  proceeding  which  may  be 
instituted  to  try  the  title  to  the  office." 

In  Matter  of  Gardner  (68  N.  Y.  467)  the  petition  of  the 
applicant  for  the  writ  of  mandamus  set  forth,  in  substance, 
that  he  was  duly  elected  an  alderman  of  Brooklyn  and  entered 
upon  the  discharge  of  the  duties  of  such  office  ;  that  as  such 
alderman  he  was  ex  officio  supervisor ;  that  under  a  subsequent 
statute  one  Henry  P.  Coates  had  received  a  certificate  of  elec- 
tion as  supervisor  and  was  recognized  as  such  by  the  clerk  of 
the  board  of  supervisors  ;  that  the  statute  under  which  Coates 
claimed  to  be  elected  was  in  violation  of  the  State  Constitu- 
tion and  void  ;  and  that  before  commencing  this  proceeding 
relator  had  applied  to  the  attorney-general  to  commence  pro- 
ceedings by  quo  warranto  to  try  his  title  to  the  office,  which 
had  been  refused.  This  court  held  that  mandamus  should  be 
refused,  and  in  the  course  of  the  opinion  said  that  it  was 
settled  at  a  very  early  period  in  the  judicial  history  of  the 
state  "  that  when  a  person  is  already  an  officer  by  color  of  right 
the  court  will  not  grant  a  mandamus  to  admit  another  person 
who  claims  to  have  been  duly  elected,  and  that  the  proper 
remedy  is  by  an  information  in  the  nature  of  a  quo  warranto. 
(People  ex  rel.  Arcularius  v.  Mayor,  etc.,  3  Johns.  Cases,  79.) 
This  doctrine  has  since  been  approved  and  upheld  by  repeated 
decisions  and  has  become  settled  law.  (People  ex  rel.  Hodg- 
Jcinson  v.  Stevens,  5  Hill,  628,  629,  and  authorities  cited; 
Morris  v.   People,  3  Denio,  396.)    The  rule  is  distinctly 
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asserted  in  the  cases  last  cited  that  the  only  remedy  to  try  a 
title  to  an  office  is  by  quo  warranto,  and  to  sustain  the  posi- 
tion of  relator's  counsel  we  would  be  compelled  to  overrule 
these  adjudications." 

Nichols  v.  MacLean  (101  N.  T.  526)  was  an  action  to 
recover  damages  for  the  alleged  unlawful  usurpation  of  an 
office  by  defendant.  Plaintiffs  intestate,  a  police  commis- 
sioner of  New  York,  was  unlawfully  removed  during  his 
term  and  defendant  was  appointed  in  his  stead.  He  assumed 
the  duties  of  the  office  against  the  protests  of  intestate,  who 
claimed  the  appointment  was  unauthorized.  The  proceed- 
ings of  the  mayor  in  removing  intestate  were  reversed  and 
annulled  on  certiorari,  whereupon  defendant  surrendered  the 
office  and  intestate  was  again  officially  recognized  by  the 
board  and  assumed  the  duties  of  his  office.  The  court,  Judge 
Andrews  writing,  carefully  reviewed  the  procedure  in  such 
cases  and  pointed  out  that  where  the  officer  de  jure  has  not 
been  reinstated  his  remedy  is  by  an  action  in  the  nature  of 
quo  warranto.  He  said :  "  The  courts  held  that  they  would 
not  at  the  instance  of  a  person  out  of  the  possession  of  an 
office  try  the  title  to  the  office  by  mandamus  or  other  proceed- 
ing, but  would  leave  him  to  his  remedy  by  information,  and 
it  has  been  said  in  several  cases  that  the  title  could  only  be 
tried  in  that  proceeding.  (Citing  People  ex  rel.  Hodgkinson 
v.  Stevens j  supra;  People  ex  rel.  Benton  v.  Vail,  supra; 
People  ex  rel.  FaiU  v.  Ferris^  76  N.  Y.  326 ;  People  ex  rd. 
Dolan  v.  Zane,  supra.)  These  cases  proceed  upon  an  intel- 
ligible principle." 

In  People  ex  rel.  NichoU  v.  N.  Y.  Infant  Asylum  (122 
N.  Y.  190)  the  court  —  in  affirming  a  decision  denying  man- 
damus where  relator  claimed  to  be  entitled  to  the  office  of 
secretary  of  the  board  of  managers,  which  was  then  in  posses- 
sion of  another — cited  with  approval  from  the  opinion  of  the 
court  in  Matter  of  Gardner  (supra)  the  statement  that  "  it 
was  settled  at  a  very  early  period  in  this  6tate  that  when  a 
person  was  already  an  officer  by  color  of  right,  the  court  will 
not  grant  a  mandamus  to  admit  another  person  who  claims  to 


1903.]   People  ex  rel.  McLaughlin  v.  Police  Combs.    463 

N.  Y.  Rep.]      Opinion  of  the  Court,  per  Parker.  Cb.  J. 

have  been  duly  elected,  and  that  the  proper  remedy  is  by 
information  in  the  nature  of  quo  warranto."  (Citing  People 
ex  rd.  Hodgkinson  v.  Stevens,  supra;  Morris  v.  People^ 
siipra.) 

In  People  ex  rel.  Wren  v.  Goetting  (133  N.  Y.  569)  relator 
was  appointed  in  1881  clerk  of  the  police  court  of  the  third 
judicial  district  in  Brooklyn.  In  1889  he  was  removed  by 
the  justice,  and  one  Degnan  was  appointed  in  his  stead. 
Eelator  then  brought  a  proceeding  against  the  police  justice 
to  compel  him  by  mandamus  to  recognize  him  as  the  clerk, 
and  entitled  to  hold  said  office.  Relator  claimed  that  as  an 
honorably  discharged  soldier  he  could  not  be  removed  except 
for  cause  and  after  a  hearing,  relying  upon  section  299,  title 
22,  ch.  583,  Laws  1888.  At  Special  Term  it  was  held  that 
such  statute  did  not  apply  to  the  case  of  one  whose  position 
was  that  of  a  chief  clerk  of  an  official,  but  in  this  court  it  was 
said,  Judge  Gray  writing :  "  There  is,  however,  this  insuper- 
able objection  to  the  maintenance  of  this  proceeding  by  the 
appellant,  that  mandamus  is  not  the  proper  remedy  in  such  a 
case.  The  office  claimed  is  filled  by  another  person,  holding 
under  color  of  right,  and  the  question  of  title  to  the  office 
turns  upon  the  construction  of  statutory  provisions.  It  would 
be  highly  inappropriate  to  determine  such  a  question  in  a 
mandamus  proceeding.  The  appropriate  remedy,  and  an 
adequate  one,  is  by  information  in  the  nature  of  a  quo  war- 
ranto, in  which  proceeding  the  incumbent  of  the  office  can 
be  heard  in  his  own  behalf  upon  the  disputed  question.  The 
rule  must  be  regarded  as  well  established  by  frequent  decisions 
of  the  courts  of  this  state  that  the  writ  of  mandamus  should 
be  refused  to  aid  the  admission  of  a  claimant  into  an  office 
filled  under  color  of  law,  and  when  the  title  to  it  presents  a 
disputable  question.  (Citing  People  v.  Stevens,  supra  ;  Peo- 
ple v.  Zone,  supra;  Matter  of  Gardner,  supra  /  Nichols  v. 
MacLean,  supra.)  High,  in  his  work  on  Extraordinary 
Remedies  (§  49),  considers  such  a  rule  to  be  '  established  by  a 
very  overwhelming  current  of  authority.' " 

In  People  ex  rel.  Lewis  v.  Brush  (146  N.  Y.  60)  relator 
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applied  for  a  peremptory  writ  of  mandamus  requiring  defend- 
ant Brush  to  surrender  to  relator  the  office  of  mayor  of  Mount 
Vernon,  and  that  the  other  defendants,  composing  the  com- 
mon council,  recognize  him  as  mayor.  He  claimed  that  at 
the  election  in  1894  he  received  a  majority  of  the  votes  law- 
fully cast  for  mayor,  and  that  on  the  next  day  at  the  regular 
meeting  of  the  common  council  the  votes  were  duly  canvassed 
and  he  was  declared  elected.  In  support  of  his  petition  he 
presented  the  certificate  of  the  city  clerk  that  a  resolution  to 
that  effect  was  adopted  by  the  common  council,  and  the 
affidavit  of  defendant  Brush  that  he  conceded  that  the  relator 
was  duly  elected.  An  affidavit  of  one  of  the  defendants,  an 
alderman,  was  heard  in  opposition,  which  denied  that  relator 
received  a  plurality  of  the  votes.  This  court  held  that  man- 
damus was  not  the  relator's  proper  remedy,  but  that  he  should 
have  resorted  to  an  action  under  the  Code  in  the  nature  of 
quo  warranto,  and,  in  addition  to  citing  a  number  of  author- 
ities, already  referred  to,  in  support  of  the  decision,  quoted 
with  approval  the  following  from  Mechem's  Public  Offices 
and  Officers  (§  478) :  "  The  proceeding  by  quo  warranto  is  a 
proper  and  appropriate  remedy  for  trying  and  determining 
the  title  to  a  public  office,  and  of  ascertaining  who  is  entitled 
to  hold  it ;  of  obtaining  possession  of  an  office  to  which  one 
has  been  legally  elected  and  ha6  become  duly  qualified  to  hold, 
and  also  of  removing  an  incumbent  who  has  usurped  it,  or 
who  claims  it  by  an  invalid  election,  or  who  illegally  continues 
to  hold  it  after  the  expiration  of  his  term." 

In  Matter  of  Hardy  (17  Misc.  Rep.  667)  an  application 
was  made  to  compel  the  mayor  of  the  city  of  Albany  to 
restore  the  relator,  Hardy,  to  an  office  from  which  he  claimed 
to  have  been  illegally  ejected.  His  successor  was  a  party 
defendant  in  the  proceeding  and  was  heard  in  his  own  behalf, 
and  it  was  held,  citing  many  authorities  already  referred  to, 
that  inasmuch  as  Hardy  was  in  possession  of  the  office  under 
color  of  right,  mandamus  would  not  lie. 

The  learned  counsel  for  relator  has  not  brought  to  our 
attention  any  decision  in  this  state  holding  that  a  mandamus 
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will  lie  where  some  one  is  actually  in  possession  of  the  office 
under  color  of  right,  as  is  this  defendant  Woodruff,  but  h6  has 
called  attention  to  expressions  in  opinions  in  four  of  the  cases 
to  which  we  have  referred  —  People  ex  rel.  Lewis  v.  Brush, 
People  ex  rd.  Wren  v.  Goetting,  Matter  of  Gardner  and 
People  ex  rd.  Dolan  v.  Lane  —  which  he  claims  suggest  an 
exception  to  the  general  rule,  namely,  that  mandamus  will  lie 
where  there  is  no  serious  question  as  to  the  title  to  the  office, 
an  exception  which,  if  once  created,  would  destroy  the  rule 
itself,  rendering  uncertain  that  which  is  now  certain.  If  such 
an  exception  were  established,  no  lawyer  could  safely  advise 
his  client  whether  his  remedy  should  be  by  direct  action 
brought  by  the  attorney-general,  or  in  a  proceeding  by  man- 
damus. For  while  his  examination  of  the  situation  might 
satisfy  him  that  the  question  whether  his  client  or  one  in 
possession  of  the  office  under  a  claim  of  right  was  entitled  to 
the  office  was  not  a  serious  one,  it  would  be  impossible  for 
him  to  know  whether  the  courts  would  take  that  view  of  it, 
and  the  courts,  too,  would  be  without  any  standard  by  which 
to  determine  whether  mandamus  would  lie  or  a  direct  action 
should  be  brought  by  the  attorney-general,  and  hence  would 
be  compelled  to  adopt  an  arbitrary  standard,  in  each  case 
depending  upon  the  point  of  view  of  the  court  called  upon  to 
decide  it. 

If  it  were  an  open  question,  an  exception  creating  such  a 
degree  of  uncertainty  —  which  in  each  case  could  never  be 
definitely  determined  until  a  majority  of  the  court  of  last 
resort  would  express  an  opinion  as  to  whether  the  question  of 
right  to  an  office  was  a  serious  one — should  not  be  created. 
But  it  is  not  an  open  question,  as  will  sufficiently  appear  from 
an  examination  of  the  authorities  we  have  cited,  including  the 
four  cases  we  have  referred  to  as  being  relied  upon  by  relator. 
In  every  one  of  those  cases,  as  we  have  already  seen,  the 
court  held  that  mandamus  would  not  lie.  That  was  the  point 
of  the  decision  and  nothing  else  was  decided.  The  fact  that 
in  addition  to  such  decision  the  court  in  several  cases  in  the 
course  of  its  argument  made  use  of  the  expression  that  a  writ 
*     30 
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of  mandamus  should  not  issue  where  there  is  a  serious  ques- 
tion in  regard  to  the  title,  is  not  entitled  to  the  force  and  effect 
of  a  decision,  where  it  is  not  necessary  to  the  decision,  and  is 
clearly  obiter. 

The  argument  of  counsel  as  to  the  legal  effect  of  the 
expression  referred  to  in  the  cases  under  consideration  is  well 
met  by  the  opinion  of  this  court  in  Colonial  City  Traction 
Co.  v.  Kingston  City  R.  R.  Co.  (154  N.  T.  493,  495),  where 
it  is  said  :  "  It  was  not  our  intention  to  decide  any  case  but  the 
one  before  us,  which  simply  involved  the  standing  of  plaintiff 
to  make  the  application  in  question,  and  our  opinion  should 
be  read  in  the  light  of  that  purpose.  If,  as  sometimes  hap- 
pens, broader  statements  were  made  by  way  of  argument  or 
otherwise  than  were  essential  to  the  decision  of  the  questions 
presented,  they  are  the  dicta  of  the  writer  of  the  opinion  and 
not  the  decision  of  the  court." 

It  is  suggested  that  Captain  Woodruff  and  the  other  police 
officers,  whose  rights  are  ultimately  to  be  affected  by  the 
determination  of  the  questions  suggested  by  this  record,  have 
in  some  way  lost  their  right  to  insist  that  this  question  shall 
only  be  determined  in  that  form  of  action  which  the  courts 
have  decided  to  be  the  proper  one  from  the  earliest  period  in 
the  judicial  history  of  this  state  to  the  present  time  —  that  by 
intervening  to  test  relator's  claim  they  have  parted  with  the 
right  to  insist  that  he  did  not  select  the  proper  remedy. 
Such  argument  as  can  be  made  in  support  of  that  proposition 
necessarily  proceeds  on  the  theory  that  the  remedy  by  man- 
damus has  been  denied  in  such  cases  always  because  the  par- 
ties to  be  affected  were  not  before  the  court,  whereas  the  real 
reason  is  that  common-law  mandamus  will  only  issue  where 
there  is  a  clear  legal  right  to  the  office  or  thing  prayed  for ; 
and  it  is  also  a  general  rule  that  mandamus  will  not  be  granted 
where  a  party  has  another  specific  legal  remedy,  and  from  the 
earliest  times  the  legal  remedy  for  trying  the  title  to  an  office 
was  by  the  writ  of  quo  warranto,  now  a  direct  action  brought 
by  the  attorney-general.  In  Blackstone's  Commentaries  it  is 
said  that "  the  writ  of  quo  warranto  was  an  ancient  writ  to 
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try  the  right  to  one  holding  a  public  office."  (2  Bl.  Com. 
263.) 

In  the  very  first  case  cited  by  us,  People  ex  rd.  HodgJcin- 
son  y.  Stevens  (supra),  the  incumbent  of  the  office  which  the 
relator  was  seeking  to  get  possession  of  by  mandamus  was  a 
party  defendant.  The  same  is  true  of  Matter  of  Hardy 
(supra)  and  People  ex  rel.  Lewis  v.  Brush  (supra).  This 
question  is,  therefore,  settled  by  authority,  for  it  is  certainly 
unnecessary  to  argue  that  the  defendants'  rights  are  the  same 
in  such  a  proceeding  as  this  one,  whether  they  be  brought  in 
on  their  own  motion  or  on  motion  of  relator. 

The  judgment  should  be  reversed  and  proceedings  dismissed, 
with  costs. 

Gray,  O'Brien,  Martin  and  Werner,  J  J.,  concur;  Bart- 
lett  and  Cullen,  JJ.,  not  voting. 

Judgment  reversed,  etc. 


Gregorio  di  Lorenzo,  Appellant,  v.  Johanna  di  Lorenzo, 

Respondent 

1.  Marriage,  a  Civil  Contract  Only  and  Subject  to  Be  Vacated 
for  Fraud.  While  marriage  contracts  are  based  upon  considerations 
peculiar  to  themselves  and  public  policy  is  concerned  with  the  regulation 
of  the  family  relation,  nevertheless  the  law  of  this  state  considers  mar- 
riage in  no  other  light  than  that  of  a  civil  contract,  requiring  for  its 
validity  that  full  and  free  consent  which  is  the  essence  of  all  ordinary 
contracts;  every  misrepresentation  of  a  material  fact  made  with  the  inten- 
tion to  induce  another  to  enter  into  an  agreement  and  without  which  he 
would  not  have  done  so,  justifies  the  court  in  vacating  the  agreement,  and 
there  is  no  valid  reason  for  excepting  the  marriage  contract  from  the 
general  rule. 

2.  Annulment  upon  the  Ground  that  Consent  Was  Obtained  by 
Material  Misrepresentation  op  Fact.  Where  in  an  action  for  the 
annulment  of  a  marriage  it  appears  that  the  consent  of  the  plaintiff  to 
marry  the  defendant  was  obtained  by  a  fraudulent  representation  and 
stratagem  causing  him  to  believe  that  he  was  the  father  of  her  child,  and 
that  but  for  the  fraud  he  would  not  have  consented  to  the  marriage,  such 
misrepresentation  must  be  deemed  of  a  material  nature,  and  under  subdi- 
vision 4,  of  section  1748,  of  the  Code  of  Civil  Procedure,  providing  that  a 
marriage  may  be  annulled  when  the  consent  of  one  of  the  parties  is  obtained 
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by  force,  duress  or  fraud,  the  court  may  properly  annul  the  marriage  if  it 
appears  that  the  plaintiff  has  not,  with  full  knowledge  of  the  facts  con- 
stituting the  fraud,  voluntarily  cohabited  with  the  defendant  before  the 
commencement  of  the  action. 
di  Lorenzo  v.  di  Lorenzo,  71  App.  Div.  509,  reversed. 

(Argued  March  80,  1908;  decided  April  28,  1908.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
April  23,  1902,  reversing  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term 
and  granting  a  new  trial. 

This  action  was  brought  to  have  the  marriage  between  the 
plaintiff  and  the  defendant  annulled,  upon  the  ground  that  the 
former's  consent  thereto  was  induced  by  the  fraud  of  the  lat- 
ter. It  is  alleged  in  the  complaint,  in  substance,  that  prior  to 
the  marriage  of  the  parties,  in  the  city  of  New  York,  in 
November,  1891,  the  defendant  falsely  represented  to  the 
plaintiff  that,  in  October,  1891,  during  a  period  of  time  when 
he  was  absent  from  the  state,  she  had  given  birth  to  a  male 
child,  of  which  he  was  the  father,  whom  she  exhibited  to  him 
as  such;  that  he,  believing  these  representations  and  in 
order  to  legitimatize  the  child,  was  induced  to  marry  the 
defendant ;  that  without  such  representations  he  would  not 
have  made  the  marriage  ;  that  the  defendant's  representations 
were  false,  in  that  she  had  not  given  birth  to  any  child,  but 
had  fraudulently  procured  one  to  produce  to  the  plaintiff  for 
the  purpose  of  inducing  him  to  consent  to  marry  her  ;  that, 
as  a  result  of  the  stratagem  he  did  marry  her ;  that  there  has 
been  no  issue  of  the  marriage  ;  that  the  falsity  of  these  repre- 
sentations was  discovered  but  a  short  time  before  the  com- 
mencement of  the  action  and  that  since  their  discovery  he  has 
not  cohabited  with  the  defendant.  In  answer  to  the  com- 
plaint, the  defendant  denied  so  much  of  its  allegations  as 
related  to  the  fraudulent  representations  and  set  up  an  earlier 
marriage  with  the  plaintiff  in  1890,  which  was  consummated 
by  cohabitation.  After  the  joinder  of  issue,  the  defendant 
moved  for  a  jury  trial  and  the  trial  court  framed  specific 
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questions  of  fact,  which  were  tried  out  before  a  jury,  who 
rendered  a  verdict  upon  each.  The  first  question  was, 
whether  the  parties  had  been  earlier  married  by  an  Italian 
minister,  as  alleged  by  the  defendant.  To  this  question  the 
jury  answered,  "  no."  The  second  question  was,  whether,  in 
October,  1891,  or  prior  thereto,  the  defendant,  for  the  pur- 
pose of  inducing  the  plaintiff  to  marry  her,  falsely  and  fraud- 
ulently represented  to  him  that,  during  plaintiff's  absence 
from  the  state,  she  had  given  birth  to  a  male  child,  of  which 
he  was  the  father  and  whether  she  then  and  there  produced 
and  exhibited  said  child  to  him.  To  this  question  the  jury 
answered,  "  yes."  The  third  question  was,  whether  the  plain- 
tiff, relying  upon  such  representations  of  the  defendant  and 
believing  the  same  to  be  true,  married  the  defendant  in 
November,  1891,  at  the  city  of  New  York.  To  this  question 
the  jury  answered,  "yes."  The  fourth  question  was,  whether 
said  defendant  gave  birth  to  said  male  child,  or  to  any  child, 
on  or  about  October  5th,  1891.  To  this  question  the  jury 
answered,  "  no."  Upon  the  action  coming  on  regularly  to  be 
heard,  at  a  Special  Term,  the  court  adopted  these  findings 
of  the  jury  and  filed  a  decision,  embodying  the  facts  estab- 
lished by  the  verdict,  and,  further,  finding  that,  at  the  time  of 
the  marriage,  the  plaintiff  was  seized  of  real  estate  of  the 
value  of  $65,000,  as  the  defendant  well  knew  ;  that  there  had 
not  been  any  issue  of  the  marriage  ;  that,  at  the  time  of  the 
marriage,  the  parties  were,  and  ever  since  have  been,  residents 
of  the  state ;  that  since  the  discovery  of  the  defendant's  fraud 
the  plaintiff  had  not  cohabited  with  her  and  that  the  plaintiff 
was  entitled  to  a  judgment  annulling  his  marriage  with  the 
defendant.  The  judgment  entered  upon  the  decision  was 
appealed  from  by  the  defendant  to  the  Appellate  Division,  in 
the  second  department;  where  it  was  reversed  and  a  new 
trial  was  ordered.  From  the  order  of  reversal  the  plaintiff 
has  appealed  to  this  court. 

Byron  Traver  for  appellant.     The  trick  of  defendant  in 
obtaining  plaintiff's  consent  —  the  very  essence  of  a  marriage 
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contract  —  was  an  intentional  fraud  upon  him,  which  justified 
the  annulment  of  the  marriage.  (People  v.  Oyer  dk  Terminer, 
83  N.  Y.  436;  Mayer  v.  Deem,  115  N.  Y.  556;  Van  Schaick 
v.  R.  R.  Co.,  38  N.  Y.  346  ;  Thomas  v.  People,  34  N.  Y. 
351 ;  Miller  v.  Lochwood,  32  N.  Y.  293 ;  Redfemr.  Cornell, 
6  App.  Div.  436 ;  Keyes  v.  Keyes,  6  Misc.  Rep.  355 ;  Kujeh 
v.  Goldman,  150  N.  Y.  176;  Schwmaeher  v.  Mather,  133  N. 
Y.  590;  Lawler  v.  Hosper,  3  Atk.  279.)  Parties  cannot 
become  husband  and  wife  without  their  mutual  consent.  Con- 
sent is  the  very  essence  of  a  marriage  contract ;  without  it  the 
marriage  i*  null  and  void.  (2  Kent's  Com.  76,  77 ;  Countess 
of  Portsmouth }s  Case,  1  Hagg.  Eccl.  Rep.  355 ;  Kujeh  v. 
Goldmcm,  150  N.  Y.  176 ;  Hayes  v.  People,  25  N.  Y.  390 ; 
Clayton  v.  Waddell,  4  N.  Y.  230 ;  Ferlat  v.  Gojon,  Hopk. 
Ch.  478 ;  Scott  v.  Schufeldt,  5  Paige,  43 ;  Griffin  v.  Griffin, 
47  N.  Y.  138;  Hides  v.  Hides,  65  How.  Pr.  17;  Moot  v. 
Jfwtf,  37  Hun,  288  ;  Keyes  v.  Keyes,  6  Misc.  Eep.  355.) 

Edward  Hymes,  Emanuel  M.  Friend  and  Michael  Schaap 
for  respondent.  No  cause  of  action  was  alleged  in  the  com- 
plaint, or  proven  upon  the  trial.  {Donovan  v.  Donovan,  9 
Allen,  140  ;  Foss  v.  Foss,  12  Allen,  26 ;  Crehore  v.  Crehore, 
97  Mass.  330 ;  States  v.  tffofe*,  37  N.  J.  Eq.  195  ;  Seilheimer 
v.  Seilheimer,  50  N.  J.  Eq.  412;  Hoffman  v.  Hoffman,  30 
Penn.  St.  417;  FranJce  v.  Franhe,  18  L.  R.  A.  375 ;  Scrog- 
gins  v.  Scroggins,  3  Dev.  535 ;  Harden  v.  Harden,  3  Dev. 
548 ;  Zony  v.  Zon$r,  77  K  C.  304.) 

Gray,  J.  The  order  of  the  Appellate  Division  reversed 
upon  questions  of  law,  only,  and  the  facts  as  found  by  the 
trial  court,  being  undisturbed  by  the  determination  of  the 
Appellate  Division,  must  be  taken  to  be  true. 

The  theory  of  the  decision  by  the  Appellate  Division,  as  I 
understand  it,  is  that  the  fraud  in  this  case  was  insufficient  to 
warrant  the  court  in  annulling  the  marriage  between  the 
parties  and  that  the  considerations  of  public  policy,  which 
environ  the  marriage  relation,  as  a  status,  so  far  take  it  out  of 
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the  domain  of  ordinary  contracts  as  to  render  this  conclusion 
necessary.  It  was  considered  that  the  representations  of  the 
defendant  "  worked  no  wrong,  for  which  the  law,  as  at  present 
established,"  would  afford  any  remedy,  in  the  right  to  an 
annulment  of  the  marriage.  The  prevailing  opinion  of  the 
learned  court  is  very  elaborate  and  clear,  and  its  conclusions 
are  deliberately  reached  upon  a  careful  consideration  of  the 
authorities.  In  my  opinion,  however,  it  errs  in  failing  to-*| 
give  due  effect  to  the  statutory  provision,  relating  to  the 
annulment  of  a  marriage  for  fraud,  and  in  not  giving  to  the 
element  of  a  free  and  true  consent  in  a  marriage  contract  that  } 
high  importance  which  it  has  in  contracts  generally. 

The  question,  therefore,  is  whether,  upon  facts  establishing 
that  the  consent  of  the  plaintiff  to  marry  the  defendant  was 
obtained  by  a  fraudulent  representation  and  by  a  stratagem, 
causing  him  to  believe  that  he  was  the  father  of  the  defend- 
ant's child,  the  fraud  was  of  such  a  material  nature,  as  to 
warrant  the  court  in  decreeing  the  annulment  of  the  marriage 
contract.  The  law  of  this  state,  with  respect  to  matrimonial 
actions,  is  regulated  by  statute.  The  Revised  Statutes,  early, 
conferred  upon  the  chancellor  the  jurisdiction  to  declare  a 
marriage  contract  void  and  to  annul  the  marriage,  (2  R.  S. 
142),  and  the  Code  of  Civil  Procedure,  into  which  their  pro- 
visions were  carried,  confers  a  general  jurisdiction  upon  the 
courts  of  the  state,  which  may  be  called  into  exercise  for  cer- 
tain causes  existing  at  the  time  of  the  marriage.  One  of  those 
causes  is  stated  to  be  when  "  the  consent  of  one  of  the  parties 
was  obtained  by  force,  duress,  or  fraud ; "  and  the  only  limita- 
tion imposed,  where  the  action  is  on  the  ground  of  fraud,  is 
that  it  must  appear  that  the  parties  have  not,  at  any  time 
before  the  commencement  of  the  action,  "  voluntarily  cohab- 
ited as  husband  and  wife,  with  a  full  knowledge  of  the  facts 
constituting  the  fraud."  (Code  of  Civ.  Pro.  §§  1743,  sub-  ^ 
div.  4,  and  1750.)  This  language  is  broad  and  warrants  but-' 
the  one  reasonable  construction,  that  the  fraud  must  be  mate- 
rial, to  that  degree  that,  had  it  not  been  practiced,  the  party 
deceived  would  not  have  consented  to  the  marriage. 
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The  statutes  of  this  state  declare  that  marriage,  so  far  as  its 
validity  in  law  is  concerned,  is  a  civil  contract,  to  which  the 
consent  of  parties,  capable  in  law  of  contracting,  is  essential. 
(2  R.  S.  138.)  It,  certainly,  does  differ  from  ordinary  com-  J 
mon-law  contracts,  by  reason  of  its  subject-matter  and  of  the 
supervision  which  the  state  exercises  over  the  marriage  rela- 
tion, which  the  contract  institutes.  In  such  respects,  it  is 
sui  generis.  While  the  marriage  relation,  in  its  legal  aspect, 
has  no  peculiar  sanctity,  as  a  social  institution,  a  due  regard 
for  its  consequences  and  for  the  orderly  constitution  of  society 
has  caused  it  to  be  regulated  by  laws,  in  its  conduct  as  in  its 
dissolution.  Judge  Story  said  of  it  that  it  is  "something 
more  than  a  mere  contract;  it  is  rather  to  be  deemed  an 
institution  of  society,  founded  upon  the  consent  and  contract 
of  the  parties  and  in  this  view  it  has  some  peculiarities  in  its 
nature,  character,  operation  and  extent  of  obligation,  different 
from  what  belong  to  ordinary  contracts."  (Story's  Conflict 
of  Laws,  §  108,  n.)  While,  then,  it  is  true  that  marriage  con- 
tracts are  based  upon  considerations  peculiar  to  themselves 
and  that  public  policy  is  concerned  with  the  regulation  of  the 
family  relation,  nevertheless,  our  law  considers  marriage  in  no 
other  light  than  as  a  civil  contract.  (Kujek  v.  Goldman,  150 
N.  Y.  176.)  The  free  aud  full  consent,  which  is  of  the  esssence 
of  all  ordinary  contracts,  is  expressly  made  by  the  statute 
necessary  to  the  validity  of  the  marriage  contract.  The  minds 
of  the  parties  must  meet  in  one  intention.  It  is  a  general 
rule  that  every  misrepresentation  of  a  material  fact,  made 
with  the  intention  to  induce  another  to  enter  into  an  agree- 
ment and  without  which  he  would  not  have  done  so,  justifies 
the  court  in  vacating  the  agreement.  It  is  obvious  that  no 
one  would  obligate  himself  by  a  contract,  if  he  knew  that  a 
material  representation,  entering  into  the  reason  for  his  con- 
sent, was  untrue.  There  is  no  valid  reason  for  excepting  the 
marriage  contract  from  the  general  rule. 

In  this  case,  the  representation  of  the  defendant  was  as  to 
a  fact,  except  for  the  truth  of  which  the  necessary  consent  of 
the  plaintiff  would  not  have  been  obtained  to  the  marriage. 
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nature  as  to  deceive  an  ordinarily  prudent  person,  he  has  been 
victimized,  the  court  is  empowered  to  annul  the  marriage. 
Such  was  the  judgment  of  the  trial  court  upon  the  facts  in 
this  case  and  I  think  that  the  learned  justices  of  the  Appel- 
late Division,  who  concurred  in  reversing  that  judgment,  were 
in  error,  in  holding  that  the  law  of  this  state  afforded  no 
remedy  to  the  plaintiff. 

The  order  appealed  from  should  be  reversed  and  the  judg- 
ment entered  upon  the  findings  of  the  Special  Term  should 
be  affirmed,  with  costs  to  the  plaintiff  in  the  Appellate 
Division  and  in  this  court. 

Parker,  Ch.  J.,  Bartlett,  Haight,  Martin,  Cullen  and 
Werner,  JJ.,  concur. 

Order  reversed,  etc. 


The  People  of  the  State  op  New  York  ex  rel.  The  United 
States  Aluminium  Printing  Plate  Company,  Respond- 
ents, v.  Erastus  C.  Knight,  as  Comptroller  of  the  State  of 
New  York,  Appellant. 

1.  Tax— Franchise  and  Succession  Taxes  Are  Taxes  upon  Corpo- 
rate Privileges  and  the  Right  op  Succession  by  an  Individual,  Not 
upon  Property — Property  Exempt  from  Taxation  by  Federal  Law 
May  Be  Included  in  Appraisal— No  Distinction  Exists  Between 
Domestic  and  Foreign  Corporations.  While  the  power  to  tax  involves 
the  power  to  destroy  by  excessive  taxation,  when  the  tax  is  not  imposed 
for  that  purpose,  nor  laid  upon  property,  but  upon  the  franchise  of  a 
corporation  or  upon  the  right  of  succession  by  an  individual,  and  all 
property,  whether  exempt  by  Federal  Law  or  not,  is  treated  alike  by 
including  it  in  the  appraisal  made  to  fix  the  amount  of  the  tax,  the  state 
has  the  power  to  impose  a  franchise  or  a  succession  tax,  even  if  substan- 
tially all  the  property  so  appraised  is  exempt  from  taxation  by  the  stat- 
ute of  the  United  States,  and  in  this  respect  there  is  no  distinction  between 
a  domestic  and  a  foreign  corporation. 

2.  Capital  op  Domestic  Corporation  Invested  in  Letters  Patent, 
United  States  Bonds  or  Copyrights  May  Be  Appraised  por  the 
Purpose  op  Ascertaining  Amount  op  Franchise  Tax,  the  Same  as 
Other  Property.  The  fact  that  the  capital  of  a  domestic  corporation 
is  substantially  all  invested  in  letters  patent  issued  by  the  Untited  States, 
which  by  Federal  law  is  exempt  from  taxation,  does  not  prevent  the 
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imposition  of  a  franchise  tax  thereon  computed  upon  the  basis  of  the 
amount  of  its  capital  stock  employed  within  this  state  (Tax  Law,  L. 
1896,  ch.  908,  §  182),  since,  although  measured  by  the  value  of  property, 
it  is  not  a  tax  upon  property,  but  is  imposed  upon  the  corporation  for  the 
privilege  of  carrying  on  business  in  this  state  and  exercising  the  corpo- 
rate franchise  granted  by  the  state,  and  the  same  rule  would  apply  if  its 
capital  were  invested  in  United  States  bonds  or  copyrights  which  are  also 
exempt  from  taxation. 
People  ex  rel.  U.  8.  A.  P.  P.  Co.  v.  Knight,  67  App.  Div.  833,  reversed. 

(Argued  March  16,  1908;  decided  April  28,  1908.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
June  10,  1902,  which  reversed  a  determination  of  the  defend- 
ant in  assessing  a  franchise  tax  against  the  relator  and  remit- 
ting the  matter  for  readjustment. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

John  Cunneen,  Attorney- General  (  W.  H.  Wood  of  counsel), 
for  appellant.  The  capital  stock  of  the  relator  may  be  used 
as  the  basis  of  computation  of  a  franchise  tax,  although  wholly 
invested  in  patent  rights.  {People  ex  rel.  v.  Campbell,  138 
N.  Y.  543  ;  M .  S.  Bank  v.  City  of  Rochester,  37  K  Y.  365 ; 
People  v.  II.  Ins.  Co.,  92  N.  Y.  328 ;  134  IT.  S.  594 ;  H.  Ins. 
Co.  v.  New  York,  134  U.  S.  594;  People  v.  A.  Ins.  Co.,  92 
N.  Y.  328 ;  People  v.  K  T.  Co.,  96  N.  Y.  387 ;  People  ex 
rel.  v.  Wemple,  138  N.  Y.  1 ;  People  ex  rd.  v.  Roberts,  156 
N.  Y.  585.) 

Newell  Martin  and  Louis  Dean  Speir  for  respondent. 
In  computing  the  relator's  franchise  tax  the  comptroller 
should  not  have  included  its  non-taxable  patent  rights  as  a  part 
of  its  appraised  capital.  (People  ex  rel.  v.  Bd.  of  Assessors, 
156  N.  Y.  417 ;  People  ex  rel.  v.  Roberts,  159  N.  Y.  70 ;  P. 
S.  Co.  v.  Penn.,  122  U.  S.  326.)  Patents  cannot  be  taxed  by 
any  state  or  municipal  authority.  (People  ex  rel.  v.  Assessors, 
156  N.  Y.  417;  Patterson  v.  Kentucky,  97  U.  S.  501; 
Webber  v.    Virginia,  103  U.  S.  344.)    Both  patents  and 
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copyrights  are  exempt  from  all  state  and  municipal  taxation, 
direct  or  indirect.  (People  ex  rel.  v.  Roberts,  159  N.  Y.  70 ; 
P.  &  Co.  v.  jPenn.,  122  U.  S.  326;  N.  Y.  C  <&  H.  R.  R. 
R.  Co.  v.  Comptroller,  57  App.  Div.  302.)  The  statute,  by 
providing  that  foreign  corporations  "  shall  pay  a  like  tax  "  to 
that  paid  by  domestic  companies,  compels  the  comptroller  to 
allow  the  same  exemptions  to  both  domestic  and  foreign  com- 
panies.   (People  ex  rd.  v.  Roberts,  168  N.  T.  14.) 

Vann,  J.  The  relator  is  a  domestic  corporation,  with  a 
capital  of  $1,100,000,  which  is  substantially  all  invested  in 
letters  patent  issued  by  the  United  States.  Its  business  is  the 
granting  of  licenses  to  lithographers  for  the  use  of  aluminum 
plates,  for  which  it  charges  a  royalty.  During  the  years  for 
which  the  tax  in  question  was  imposed  it  had  no  surplus  and 
paid  no  dividend.  It  employed  but  about  one-third  of  its 
capital  stock  in  this  state  and  its  indebtedness  was  about 
$30,000,  which  exceeded  the  value  of  all  its  property  other 
than  patent  rights. 

The  comptroller  appraised  its  capital  stock  employed  in  this 
state  for  the  year  ending  October  31st,  1899,  at  the  sum  of 
$22,000  and  assessed  the  tax  at  $33.  For  the  following  year 
such  capital  was  appraised  at  $90,000,  and  the  tax  assessed  at 
$135.  The  relator,  feeling  aggrieved  because  patent  rights 
were  included  in  the  valuation,  procured  a  writ  of  certiorari 
to  review  the  action  of  the  comptroller,  and  from  the  order  of 
the  Appellate  Division  reversing  his  determination  this  appeal 
was  taken. 

If  the  tax  under  review  was  assessed  upon  patent  rights,  it 
is  void,  because  they  are  exempt  from  taxation  by  Federal 
law.  (PeopU  ex  rel.  Edison  El.  II.  Co.  v.  Assessors,  156  N". 
Y.  417.)  If,  however,  it  was  imposed  upon  a  corporate  fran- 
chise, involving  the  right  to  use  all  kinds  of  property,  includ- 
ing patent  rights,  it  is  not  void,  because  franchises  are  not 
exempt  by  any  law. 

The  system  of  taxation  in  this  state  is  so  complicated  as  to 
invite  mistakes  on  the  part  of  those  who  are  called  upon  to 
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enforce  the  law.  In  some  instances  the  tax  is  laid  npon 
property  and  in  others  upon  rights  and  privileges  connected 
with  property.  There  is  direct  taxation  of  real  estate  and  of 
some  personal  property,  indirect  taxation  of  other  personal 
property,  taxatiou  of  the  capital  stock  of  corporations  and  of 
their  franchises,  taxation  upon  the  right  of  succession  to  the 
property  left  by  decedents  and  the  like.  The  case  now  before 
us  involves  one  form  of  taxation  to  which  certain  corporations, 
such  as  the  relator,  are  subject,  and  in  order  to  appreciate  the 
principle  upon  which  it  is  based,  we  will  consider  for  a 
moment  the  other  forms  of  taxation  to  which  corporations  of 
this  class  are  liable. 

There  is,  first,  an  organization  tax,  payable  to  the  state, 
which  is  imposed  but  once  and  is  exacted  for  the  privilege  of 
becoming  a  corporation.  (Tax  Law,  L.  1896,  ch.  908,  §  180.) 
Next,  there  is  a  tax  upon  the  real  estate  owned  by  the  corpo- 
ration in  this  state,  which  is  assessed  the  same  as  if  it  were 
owned  by  an  individual.  (Id.  §§  3, 11.)  The  personal  prop- 
erty of  the  corporation  is  not  directly  taxed,  but  its  capital 
stock  and  surplus,  after  deducting  the  assessed  value  of  its  real 
estate  and  making  some  other  deductions,  is  assessed  at  its 
actual  value.  (Id.  §  12.)  Finally,  there  is  a  franchise  tax  on 
corporations  which  is  payable  annually  to  the  state,  "  com- 
puted upon  the  basis  of  the  amount  of  its  capital  stock 
employed  within  this  state."  (Id.  §  182.)  This  is  not  a  tax 
upon  property,  although  it  is  measured  by  the  value  of  prop- 
erty, but  upon  the  right  of  a  corporation  to  exist  and  exercise 
the  powers  granted  by  its  charter.  These  forms  of  taxation 
do  not  all  rest  upon  the  same  principle.  The  organization 
tax  is  in  the  nature  of  a  license  fee  for  the  right  to  become  a 
corporation.  The  tax  upon  real  estate  is  a  direct  tax  upon 
real  property,  and  the  tax  upon  capital  stock  is  an  indirect  tax 
upon  personal  property,  while  the  franchise  tax  is  not  laid 
upon  property  at  all,  but  is  imposed  upon  the  corporation  for 
the  privilege  of  carrying  on  business  in  this  state  and  exer- 
cising the  corporate  franchises  granted  by  the  state.  The 
distinction  between  a  tax  upon  the  property  of  a  corpora- 
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tion  and  a  franchise  tax,  although  well  established  and  of 
great  importance,  is  easily  overlooked,  as  we  find  from  our  own 
experience.  We  will  refer  to  some  of  the  cases  which  make 
this  distinction  clear. 

In  Monroe  County  Savings  Bank  v.  City  of  Rochester 
(37  N.  Y.  365)  the  tax  involved  was  imposed  pursuant  to 
statute  upon  the  franchise  and  privileges  granted  to  a  domestic 
corporation,  and  it  was  claimed  that  the  tax  was  void  because 
the  corporation,  a  savings  bank,  had  invested  part  of  its  funds 
in  United  States  bonds.  The  court  said :  "  It  now  becomes 
important  to  inquire  whether  the  assessment  in  the  case  now 
before  us  is  affected  by  the  fact  that  the  banks  have  invested 
a  portion  of  their  moneys  received  from  depositors,  or  of  the 
profits  arising  on  such  moneys,  in  bonds  or  securities  of  the 
United  States  which  are  exempt  from  taxation.  In  my  opin- 
ion if  the  whole  of  the  plaintiffs  funds  were  so  invested  it 
would  not  affect  the  validity  of  the  act.  The  tax  being  levied 
upon  the  franchises  and  privileges  of  the  corporation,  the  spe- 
cial use  which  it  makes  of  its  lawful  power  is  quite  unim- 
portant. Because,  I  repeat,  that  neither  the  aggregate  prop- 
erty employed,  nor  the  accumulated  profits,  are  taxed.  They 
are  regarded  as  important  only  as  they  may  furnish  a  ju6t  and 
fair  measure  of  estimating  the  value  of  the  property  which 
produced  them  in  order  that  such  value  may  form  the  basis 
of  taxation.  *  *  *  It  is  true  that  where  a  state  tax  is 
laid  upon  the  property  of  an  individual  or  a  corporation,  so 
much  of  their  property  as  is  invested  in  United  States  bonds 
is  to  be  treated,  for  the  purposes  of  assessment,  as  if  it  did 
not  exist,  but  this  rule  can  have  no  application  to  an  assess- 
ment upon  a  franchise  where  a  reference  to  property  is  made 
only  to  ascertain  the  value  of  the  thing  assessed.  *  *  * 
It  must,  therefore,  be  regarded  as  sound  doctrine  to  hold  that 
the  state,  in  granting  a  franchise  to  a  corporation,  may  limit 
the  powers  to  be  exercised  under  it  and  annex  conditions  to 
its  enjoyment,  and  make  it  contribute  to  the  revenue  of  the 
state.  If  the  grantee  accepts  the  boon  it  must  bear  the 
burden." 
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This  case  was  cited  with  approval  in  People  v.  JTo?ne  Insur- 
ance Co.  (92  N.  Y.  328)  which  also  involved  a  tax  upon  the 
corporate  franchise  or  business  of  a  corporation.  (L.  1880, 
ch.  542,  §  3  ;  L.  1881,  ch.  361.)  The  defendant  in  that  case 
claimed  that  the  amount  of  its  investment  in  United  States 
bonds  should  be  deducted  from  the  total  amount  of  its  capital 
stock  upon  the  ground  that  such  bonds  were  exempt  from 
taxation.  Chief  Judge  Roger,  after  reviewing  the  authori- 
ties, speaking  for  all  the  judges,  said  :  "  Applying  the  tests 
derived  from  these  authorities  it  seems  conclusively  established 
that  the  act  under  which  this  tax  was  levied  must  be  held  to 
have  imposed  a  franchise  and  not  a  property  tax,  and  that  its 
enactment  constituted  a  lawful  exercise  of  legislative  power. 
It  is  levied  upon  corporations  alone  and  one  of  the  penalties 
provided  for  its  non-payment  is  the  forfeiture  of  their  charters. 
The  amount  of  the  tax  is  dependent  upon  their  business  pros- 
perity, as  evidenced  by  their  capacity  to  declare  dividends, 
instead  of  upon  the  value  of  the  corporate  property  and  it  is 
made  payable  by  the  corporation  affected  directly  to  the  state 
authorities.  *  *  *  The  contention  is  that  we  should  hold 
that  the  legislature  has  really  imposed  a  tax  upon  property 
while  professing  only  to  tax  a  franchise.  In  other  words,  the 
rule  of  construction  claimed  is,  that  we  should  impute  to  the 
legislature  an  unlawful  intent  in  a  case  where  its  action  is 
plainly  sustainable  upon  justifiable  grounds.  Well  and  long- 
settled  rules  forbid  us  from  placing  such  an  interpretation 
upon  statutory  enactments,  and  require  us  to  make  every 
reasonable  intendment  to  uphold  rather  than  to  nullify  the 
exercise  of  legislative  authority.  The  authorities  cited  would 
seem  to  require  us  to  hold  this  law  valid  as  a  tax  upon  fran- 
chise even  though  that  character  had  not  been  expressly 
ascribed  to  it  by  the  terms  of  the  act." 

The  case  was  removed  for  review  to  the  Supreme  Court  of 
the  United  States,  and  in  affirming  the  judgment  of  this  court 
that  court  said :  "  The  contention  of  the  plaintiff  in  error  is 
that  the  tax  in  question  was  levied  upon  its  capital  stock,  and, 
therefore,  invalid  so  far  as  the  bonds  of  the  United  States 
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constitute  a  part  of  the  stock.  If  that  contention  were  well 
founded  there  would  be  no  question  as  to  the  invalidity  of  the 
tax.  *  *  *  Looking  now  at  the  tax  in  this  case  upon  the 
plaintiff  in  error  *  *  *  it  is  not  a  tax  in  terms  upon 
the  capital  stock  of  the  company,  nor  upon  any  bonds  of  the 
United  States  composing  a  part  of  that  stock.  The  statute 
designates  it  as  a  tax  upon  the  '  corporate  franchise  or  busi- 
ness' of  the  company,  and  reference  is  only  made  to  its  capital 
stock  and  dividends  for  the  purpose  of  determining  the  amount 
of  the  tax  to  be  exacted  each  year.  By  the  term  '  corporate 
franchise  or  business,'  as  here  used,  we  understand  is  meant 

*  *  *  the  right  or  privilege  given  by  the  state  to  two  or 
more  persons  of  being  a  corporation ;  that  is,  of  doing  business 
in  a  corporate  capacity.  *  *  *  The  granting  of  such  right 
or  privilege  rests  entirely  in  the  discretion  of  the  state,  and, 
of  course,  when  granted,  may  be  accompanied  with  such  con- 
ditions as  its  legislature  may  judge  most  befitting  to  its 
interests  and  policy.  It  may  require,  as  a  condition  of  the 
grant  of  the  franchise  and  also  of  its  continued  exercise,  that 
the  corporation  pay  a  specific  sum  to  the  state  each  year 
or  month,  or  a  specific  portion  of  its  gross  receipts,  or  of 
the  profits  of  its  business,  or  a  sum  to  be  ascertained  in 
any  convenient  mode  which  it  may  prescribe.  The  validity 
of  the  tax  can  in  no  way  be  dependent  upon  the  mode 
which  the  state  may  deem  best  to  adopt  in  fixing  the 
amount  for  any  year  which  it  will  exact  for  the  franchise. 
No  constitutional  objection  lies  in  the  way  of  a  legislative 
body  prescribing  any  mode  of  measurement  to  determine 
the  amount    it  will  charge    for    the    privilege   it  bestows. 

*  *  *  From  the  very  nature  of  the  tax,  being  laid  upon 
a  franchise  given  by  the  state,  and  revocable  at  pleasure, 
it  cannot  be  affected  in  any  way  by  the  character  of  the 
property  in  which  its  capital  stock  is  invested.  The  power 
of  the  state  over  the  corporate  franchises  and  conditions  upon 
which  it  shall  be  exercised,  is  as  ample  and  plenary  in  the  one 
case  as  in  the  other."  (Home  Ins.  Co.  v.  New  York,  134  U. 
S.  594.)    See,  also,  other  cases  decided  in  that  court.    {Society 
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for  Savings  v.  Coite,  6  Wall.  594 ;  Provident  Institution  v. 
Massachusetts,  6  Wall.  611 ;  Delaware  Railroad  Tax,  18 
Wall.  206.) 

All  these  cases  relate  to  United  States  bonds,  but  they 
involve  the  principle  that  while  a  tax  cannot  be  assessed  upon 
property  that  is  exempt  by  act  of  Congress,  it  may  be  imposed 
upon  the  franchise  of  a  corporation  to  which  such  exempt 
property  belongs  and  may  be  measured  by  the  value  thereof. 
The  principle  applies  with  the  same  force  to  patent  rights  as 
to  United  States  bonds,  both  of  which  are  exempt  from  taxa- 
tion. There  is  no  distinction  in  this  respect  between  United 
States  bonds,  patent  rights  and  copyrights.  The  same  principle 
underlies  the  transfer  tax,  which  is  imposed  upon  the  right  of 
succession  by  will  or  intestacy  to  the  property  of  a  deceased 
person.  It  is  not  laid  upon  the  property  thu6  transferred, 
although  it  is  computed  from  its  value,  and  even  if  the  prop- 
erty consists  wholly  or  in  part  of  United  States  bonds,  they 
are  appraised  the  same  as  any  other  property  of  the  decedent 
for  the  purpose  of  ascertaining  the  amount  of  the  tax.  (Mat- 
ter of  Sherman,  153  N.  Y.  1 ;  Matter  of  Whiting,  150  N. 
Y.  27 ;  Matter  of  Sloane,  154  N.  Y.  109,  113 ;  Moore  v. 
liuckgaber,  184  U.  S.  593.) 

A  state  cannot  tax  the  property  of  the  United  States,  yet 
we  upheld  a  transfer  tax  upon  a  legacy  to  the  United  States, 
because  it  was  not  a  tax  upon  property,  but  upon  the  right  of 
succession.    (Matter  of  Merriam,  141  N.  Y.  479.) 

While  the  power  to  tax  involves  the  power  to  destroy  by 
excessive  taxation,  when  the  tax  is  not  imposed  for  that  pur- 
pose nor  laid  upon  property,  but  upon  the  franchise  of  a  cor- 
poration or  upon  the  right  of  succession  by  an  individual,  and 
all  property,  whether  exempt  by  Federal  law  or  not,  is  treated 
alike  by  including  it  in  the  appraisal  made  to  fix  the  amount 
of  the  tax,  the  state  has  the  power  to  impose  a  franchise  or  a 
succession  tax,  even  if,  as  in  this  case,  substantially  all  the 
property  so  appraised  happens  to  be  exempt  from  taxation  by 
statutes  of  the  United  States.  Moreover,  while  excessive 
taxation  upon  franchises  might  destroy  the  corporation  itself^ 
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which  is  the  creature  of  the  state,  it  could  not  destroy  the  let- 
ters patent,  which,  when  sold  in  liquidation  proceedings, 
would  confer  upon  the  purchaser  an  unimpaired  right  of 
monopoly. 

None  of  the  cases  which  we  have  thus  far  cited  were  called 
to  our  attention,  nor  was  the  distinction  between  a  tax  upon 
property  and  a  tax  upon  franchises  pointed  out  when  we  had 
before  us  the  case  of  People  ex  rel.  Johnson  Co.  v.  Jtob- 
erts  (159  N.  Y.  70).  Upon  the  argument  of  that  case  the 
attorney-general  cited  People  ex  rel.  Edison  Electric  Light 
Co.  v.  Campbell  (138  N.  Y.  543),  which  involved  the  question 
as  to  what  part  of  the  capital  stock  of  the  relator  therein  was 
employed  in  this  state,  and  the  claim  as  well  as  the  concession 
of  its  counsel  was  that  "the  capital  stock  of  the  relator 
invested  in  the  letters  patent  of  the  United  States  and  of  other 
countries  in  North  and  South  America  is  not  liable  to  taxation 
here,  except  in  so  far  as  the  said  letters  patent  of  the  United 
States  apply  to  the  territory  included  within  the  state  of  New 
York."  No  question  as  to  a  franchise  tax  was  involved  in  the 
Edison  case,  nor  was  the  distinction  between  a  tax  upon  the 
property  of  a  corporation  and  a  tax  upon  the  right  of  a  corpo- 
ration to  continue  to  live  and  do  business  alluded  to  in  any 
way. 

The  only  other  cases  cited  in  behalf  of  the  state  upon  the 
argument  of  the  Johnson  case,  except  those  relating  to  the 
good  will  of  the  relator  therein,  which  was  the  main  subject 
of  discussion  at  the  bar,  were  Palmer  v.  De  Witt  (47  N.  T. 
539)  and  People  ex  rel.  Wiebusch  <&  II.  Co.  v.  Roberts  (154 
N.  Y.  108),  in  neither  of  which  was  the  controlling  distinction 
between  taxing  property  and  taxing  the  right  to  do  business 
as  a  corporation  mentioned  or  involved.  Accordingly,  in 
deciding  the  Johnson  case,  we  overlooked  that  distinction, 
treated  the  tax  as  imposed  upon  property,  and  held  that,  as 
copyrights  granted  by  the  United  States  are  not  subject  to  the 
taxing  power  of  the  state,  the  comptroller  erred  when  he 
included  them  in  making  his  valuation.  There  is  no  distinc- 
tion, so  far  as  the  right  of  taxation  is  concerned,  between 
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copyrights  and  patent  rights,  and  the  state  has  no  power  to 
tax  either,  but  it  has  power  to  impose  a  franchise  tax  upon  a 
corporation  which  owns  either,  because  that  is  not  a  tax  upon 
property,  as  we  have  already  endeavored  to  make  clear.  The 
subject  is  of  such  importance  to  the  state  that  we  think  the 
rule  of  stare  decisis  should  be  departed  from  in  this  instance, 
no  rule  of  property  being  involved,  as  otherwise  all  corpora- 
tions subject  to  a  franchise  tax  would  escape  the  burden  to 
the  extent  that  they  invested  their  capital  in  United  States 
bonds,  or  any  other  property  exempt  from  taxation  by  act  of 
Congress.     (L.  1901,  chapters  132  and  535.) 

An  effort  is  made  to  distinguish  the  Johnson  case  upon  the 
ground  that  the  relator  therein  was  a  foreign  corporation, 
while  in  the  case  in  hand  it  is  a  domestic  corporation.  This 
distinction  would  "  result  in  an  unjust  discrimination  against 
domestic  corporations."  For  the  reasons  given  by  the  learned 
Appellate  Division,  we  think  there  is  no  such  distinction. 
We  unite  with  them  in  saying  that,  "  The  principle  of  taxa- 
tion is  the  same  in  both  cases.  In  the  case  of  a  domestic  cor- 
poration, the  purpose  is  to  tax  that  intangible  property 
belonging  to  it,  which  is  frequently  of  great  value  and  rests 
solely  in  its  right  to  exist  and  carry  on  its  business :  such 
property  is  not  reached  by  local  taxation,  but  is  by  the  fran- 
chise tax,  provided  for  in  section  182,  made  taxable  by  the 
state  officers  and  solely  for  the  benefit  of  the  state  at  large. 
After  providing  for  such  a  tax  and  arranging  for  the  rate 
and  basis  upon  which  it  shall  be  levied,  the  same  section  pro- 
vides that  a  foreign  corporation  shall  '  pay  a  like  tax  for  the 
privilege  of  exercising  its  corporate  franchise,  *  *  * 
within  this  state,  to  be  computed  upon  the  basis  of  the  capital 
employed  by  it  within  this  state.'  In  the  instance  of  a  foreign 
corporation  it  is  not  its  franchise  that  is  taxed,  because  it  is 
not  subject  to  the  laws  of  this  state  ;  but  it  is  that  intangible 
property  which  rests  solely  in  the  privilege  allowed  it  of 
exercising  its  franchise  within  this  state,  upon  which  the  tax 
is  levied.  *  *  *  It  is  no  more  an  assessment  upon  the 
patents  themselves  in  the  case  of  a  foreign  corporation  than 
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it  is  in  the  case  of  a  domestic  corporation ;  and  in  neither  is 
it  intended  as  an  assessment  upon  anything  other  than  a  mere 
intangible  right  to  exercise  a  franchise  within  this  state." 

The  interstate  commerce  case,  relied  upon  by  the  respond- 
ent, is  not  analogous,  because  the  tax,  being  imposed  directly 
"upon  the  gross  receipts  of  said  company  for  tolls  and  trans- 
portation," was  not  a  tax  upon  franchises  but  upon  "  the 
transportation  of  persons  and  property  by  sea,  between  dif- 
ferent states,  and  to  and  from  foreign  countries."  {Phila- 
delphia &  Southern  Steamship  Co.  v.  Pennsylvania,  122  U. 
S.  326.) 

The  error  which  this  appeal  is  brought  to  correct  was  pri- 
marily our  own,  for  the  learned  Appellate  Division  properly 
followed  a  decision  made  by  us,  which,  as  we  now  think,  was 
based  upon  an  erroneous  principle,  and,  hence,  should  be  over- 
ruled in  so  far  as  it  held  that  property  owned  by  a  corpora- 
tion and  exempt  by  the  laws  of  the  United  States  should  not 
be  appraised  for  the  purpose  of  fixing  the  amount  of  a  tax 
upon  the  franchise  of  a  corporation  subject  to  such  taxation. 

Owing  to  the  importance  of  the  question  involved  Judge 
Gray  and  Judge  Martin,  who  sat  in  the  Johnson  case,  but 
did  not  sit  in  this  case,  were  requested  to  consider  the  sub- 
ject, and  we  are  authorized  to  announce  that  they  concur  in 
this  opinion. 

The  order  of  the  Appellate  Division  should  be  reversed 
and  the  determination  of  the  comptroller  affirmed,  but  with- 
out costs. 

Parker,  Ch.  J.,  O'Brien,  Bartlett,  Haioht,  Cullen  and 
Werner,  JJ.,  concur. 

Order  reversed,  etc. 
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The  City  Trust,  Safe  Deposit  and  Surety  Company  of 
Philadelphia,  Respondent,  y.  The  American  Brewing 
Company,  Appellant. 

Principal  and  Surety — Liability  of  Undisclosed  Principal  for 
Loss  Sustained  by  Surety  upon  Excise  Bond.  A  surety,  who  without 
knowledge  that  his  principal  was  an  agent  for  a  third  party,  who  was  the 
real  owner  of  the  business, executes  the  statutory  bond  required  to  obtain  a 
liquor  tax  certificate,  and  is  compelled  to  pay  a  judgment  recovered  against 
him  for  a  breach  of  the  condition  of  the  bond  in  that  gambling  was  per- 
mitted upon  the  premises,  may  maintain  an  action  against  the  undisclosed . 
principal  to  recover  the  amount  paid,  since  the  latter,  while  benefiting  by 
the  suretyship,  violated  the  conditions  of  the  bond  and  the  statute  and  the 
direct  effect  of  his  act  was  to  cause  the  plaintiff  a  substantial  loss  beyond 
that  suffered  by  the  public,  for  which  the  defendant  is  liable. 

City  Trvxt,  etc.,  Co.  v.  Am.  Brewing  Co.,  70  App.  Div.  511,  affirmed. 

(Argued  March  23,  1903;  decided  April  28,  1903.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
March  17, 1902,  sustaining  plaintiff's  exceptions,  ordered  to  be 
heard  in  the  first  instance  by  the  Appellate  Division,  and 
granting  a  motion  for  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

P.  M.  French  for  appellant.  If  Kurtz  had  a  principal 
the  principal  cannot  be  reached  in  any  form  of  action  because 
the  only  obligation  that  exists  is  the  obligation  created  by  the 
bond  itself,  and  when  an  instrument  is  under  seal  the  plain- 
tiff cannot  prove  any  principal  other  than  the  one  stated  in 
the  instrument.  (Farrar  v.  Lee,  10  App.  Div.  130 ;  IIe?i- 
rieus  v.  Englert,  137  N.  Y.  488 ;  Higgins  v.  DeUinger,  22 
Mo.  397.)  The  plaintiff  cannot  recover  against  any  person 
because  of  its  having  paid  the  bond,  except  the  one  who  is 
principal  in  the  bond.  {Tom  v.  Goodrich,  2  Johns.  213  ;  Fell 
on  Sure.  &  Guar.  273,  note ;  ZL  S.  v.  Astly,  3  Wash.  508 ; 
Craft  v.  Creighton,  3  Rich.  [S.  C]  273 ;  Moore  v.  Stevens, 
60  Miss.  809.)    The  law  governing  the  relationship  of  princi- 
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pal  and  agent  has  no  application  to  this  case.  (Lymcm  v. 
Kurtz,  166  K  T.  274;  Ship  Virgin  v.  Vyfhius,  8  Pet.  537; 
D.  M.  S.  Ins.  Co.  v.  Oossler,  96  U.  S.  645 ;  MiUer  v. 
O'Brien,  35  Fed.  Rep.  779;  The  Sophie  WUheJmine,  58 
Fed.  Rep.  890.) 

Charles  Van  Voorhis  for  respondent.  The  action  is  not 
upon  the  bond.  It  is  brought  by  the  surety  against  the 
undisclosed  principal  to  recover  for  moneys  paid  by  reason  of 
a  breach  of  the  bond.  The  bond  was  given  for  the  defend- 
ant's benefit  and  in  order  that  it  might  comply  with  the 
Liquor  Tax  Law  and  engage  in  the  traffic  of  liquors  there- 
under. It  was  executory  in  its  nature.  (Higgins  v.  Del- 
linger,  22  Mo.  397 ;  Benham  v.  Emery,  46  Hun,  160 ;  Done- 
garv  v.  Moran,  53  Hun,  21 ;  Carley  v.  Potts,  24  Hun,  571 ; 
Coleman  v.  F.  Nat.  Bank,  53  N.  Y.  393.) 

Parker,  Ch.  J.  Upon  this  review  the  complaint  must  be 
accepted  as  true  and  from  it  it  appears  that  plaintiff  became 
surety  on  a  bond  executed  by  John  M.  Kurtz  to  the  People  of 
the  state  of  New  York  in  the  sum  of  $1,000,  the  condition 
being  that  if  a  liquor  tax  certificate  should  be  granted  to 
Kurtz  he  would  not  permit  any  gambling  upon  the  licensed 
premises,  etc.  The  certificate  was  issued  to  Kurtz,  and  subse- 
quently a  judgment  was  entered  against  Kurtz  and  this  plain- 
tiff as  principal  and  surety  on  the  bond  for  a  breach  of  the 
condition  in  that  Kurtz  had  maintained  on  the  licensed 
premises  a  nickel-in-the-slot  machine,  which  was  there  used  for 
gambling  purposes. 

Before  the  trial  in  that  action  this  plaintiff  discovered  that 
defendant  herein  was  the  real  owner  of  such  liquor  tax  cer- 
tificate and  of  the  nickel-in-the-slot  machine  and  it  demanded 
that  defendant  assume  the  defense  of  the  action,  which  it 
refused. 

After  satisfying  said  judgment  plaintiff  brought  this  action, 
alleging  in  the  complaint,  in  substance,  in  addition  to  the  facts 
already  stated,  that  defendant  was  the  real  owner  of  the  cer- 
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tificate  and  the  proprietor  of  the  business,  employing  Kurtz, 
paying  his  compensation,  furnishing  the  articles  sold,  bearing 
all  losses,  and  pocketing  the  profits,  when  there  were  any ; 
that  Kurtz  was  but  the  representative  and  servant  of  the 
defendant  when  he  applied  for  the  certificate  and  when  he 
applied  to  plaintiff  to  become  surety ;  that  plaintiff  supposed 
he  was  the  principal  —  having,  therefore,  an  incentive  to  obey 
the  law  —  whereas  defendant  controlled  the  business  and 
premises,  and  maintained  therein  a  nickel-in-thc-slot  machine* 
operated  by  its  direction  and  for  its  profit. 

Defendant,  therefore,  had  the  benefit  of  plaintiff's  surety- 
ship—for without  some  surety  a  certificate  could  not  have 
been  issued  —  and  to  its  conduct,  solely,  it  was  due  that  plain- 
tiff was  compelled  to  pay  the  penalty  of  the  bond,  for  it  main- 
tained the  gambling  device  which  constituted  a  breach  of  the 
condition  of  the  bond  ;  and  the  inquiry  is  can  plaintiff  recover 
from  defendant  the  loss  which  the  latter  has  cost  it? 

Plaintiff  could  recover  of  Kurtz,  and  probably  would  were 
he  responsible ;  but  why  may  he  not  recover  from  the  party 
which,  while  benefiting  by  the  suretyship,  committed  the 
injury?  —  from  the  hidden  principal  that  by  a  wrongfnl  act, 
prohibited  by  the  conditions  of  the  bond  and  forbidden  by 
statute,  caused  a  loss  to  this  defendant? 

Ever  since  Justinian  said,  "  The  maxims  of  law  are  these : 
to  live  honestly,  to  hurt  no  man  and  to  give  every  one  his 
due,"  it  has  been  a  leading  object  of  jurisprudence  to  compel 
wrongdoers  to  make  reparation.  Now,  it  is  a  general  rule 
of  law  that  a  person  commits  a  tort  and  renders  himself  lia- 
ble for  damages  who  does  some  act  forbidden  by  law  if  that 
act  causes  another  substantial  loss  beyond  that  suffered  by  the 
rest  of  the  public ;  and  that  rule  covers  this  case. 

Defendant  through  its  agent,  Kurtz,  induced  plaintiff  to 
become  a  surety  on  the  bond  for  Kurtz  and  then,  in  violation 
of  the  statute,  it  conducted  a  nickel-in-the-slot  machine  on  the 
premises,  by  means  of  which  misconduct  the  surety  was  com- 
pelled to  pay  the  penal  sum  of  the  bond.  In  other  words, 
defendant  committed  an  act  forbidden  by  law  and  the  direct 
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effect  of  its  act  was  to  cause  plaintiff  a  substantial  loss  beyond 
that  suffered  by  the  rest  of  the  public;  and  for  the  damage 
thus  sustained  it  should  respond  to  plaintiff. 

The  order  should  be  affirmed,  and  judgment  absolute  ordered 
for  plaintiff  on  the  stipulation,  with  costs. 

Gray,  Bartlett,  Haight,  Martin  and  Vann,  JJ.,  concur ; 
O'Brien,  J.,  not  voting. 

Order  affirmed,  etc. 


William  A.  C.  Matthie,  Appellant,  v.  The  Globe  Fire 
Insurance  Company,  Respondent. 

Insurance  (Fire)  —  Pacts  Insufficient  to  Establish  Waiver  of 
Breach  of  Condition  in  Policy.  The  fact  that  after  a  fire  loss  the 
adjuster  for  the  insurance  company,  while  denying  any  liability  on  its 
part  because  of  the  fact  that  insured  was  not  the  unconditional  and  sole 
owner  of  the  property,  advised  the  preparation  and  forwarding  of  proofs  of 
loss  and  said  in  substance  that  the  company  might  still  pay  and  might  not 
insist  upon  forfeiture,  is  not  sufficient  to  establish  a  waiver,  although  the 
proofs  were  made  out  at  some  expense  and  were  received  by  the  company, 
it  appearing  that  there  was  not  at  any  time  any  acknowledgment  of  any 
liability  by  the  company. 

Matthie  v.  Globe  Fire  Ins.  Go.,  68  App.  Div.  289,  affirmed. 

(Argued  March  27,  1908;  decided  April  28,  1903.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
February  4, 1902,  affirming  a  judgment  in  favor  of  defendant 
entered  upon  a  dismissal  of  the  complaint  by  the  court  at  a 
Trial  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

William  B.  Ellison  and  Duncan  A.  Maclntyre  for  appel- 
lant. The  defendant's  adjuster  had  power  to  waive  the 
breach  of  the  condition  in  question.  (McGuire  v.  H.  Ins. 
Co.,  7  App.  Div.  575 ;  Flaherty  v.  C.  Ins.  Co.,  2  App.  Div. 
275;  Smaldone  v.  Ins.  Co.  of  N.  A.,  162  N.  Y.  580;  Ser- 
gent  v.  L.  &  L.  &  G.  Lis.  Co.,  155  N.Y.  349  ;  Bishop  v.  A. 
Ins.  Co.,  130  N.  Y.  488  ;  Smith  v.  H.  Jns.  Go.,  47  Hun,  30 ; 
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Weed  v.  L.  &  L.  &  G.  Ins.  Co.,  116  K  Y.  106 ;  Titus  v.  G. 
F  Ins.  Co.,  81  N.  Y.  410 ;  G.  E.  Co.  v.  L.  <&  L.  dk  G.  Ins. 
Co.,  159  K  Y.  418;  P.  M.  Ins.  Co.  v.  Loyd,  29  Ins.  L.  J. 
603.)  There  was  sufficient  evidence  of  a  waiver  of  the  breach 
of  the  condition  in  question  to  require  that  the  question  be 
submitted  to  the  jury.  {Titus  v.  G.  F.  Ins.  Co.,  81  N.  Y. 
410 ;  Roby  v.  A.  C  Ins.  Co.,  120  N.  Y.  510 ;  Pratt  v.  D. 
H.  M.  T  Ins.  Co.,  130  N.  Y.  206 ;  Armstrong  v.  A.  Ins. 
Co.,  130  N.Y.  560;  Bishop  v.  A.  Ins.  Co.,  130  N.  Y.  488; 
Ronald  v.  M.  R.  F  L.  Assn.,  132  N.  Y.  378  ;  Quinlan  v. 
P.  W.  Ins.  Co.,  133  N.  Y.  356  ;  Walker  v.  P.  Ins.  Co.,  156 
N.  Y.  628;  C.  C.  M.  Co.  v.  S.  Ins.  Co.,  169  N.  Y.  304; 
Schafer  v.  Dietz,  83  N.  Y.  300.) 

Frederic  R.  Coudert,  Jr.,  and  John  P.  Murray  for 
respondent.  An  insurance  adjuster  has  no  power  to  waive  a 
forfeiture.  (  Weed  v.  L.  &  L.  F  Ins.  Co.,  116  K  Y.  106 ; 
Smaldone  v.  Ins.  Co.,  162  N".  Y.  580 ;  Sergent  v.  L.  &  L.  & 
G.  Ins.  Co.,  155  N.  Y.  349 ;  Bishop  v.  A.  Ins.  Co.,  130  N.  Y. 
488;  Smith  v.  H.  Ins.  Co.,  47  Hun,  30;  G.  Co.  v.  L.  cfe  Z. 
<&  G.  Ins.  Co.,  158  N.  Y.  418.)  As  a  matter  of  fact,  the 
adjuster  did  not  waive  the  forfeiture.  {Titus  v.  G.  F.  Ins. 
Co.,  81  N:  Y.  410 ;  Weed  v.  L.  &  L.  F.  Ins.  Co.,  116  N.  Y. 
106 ;  Lasher  v.  S.  J.  &  C.  Co.,  86  N.  Y.  423 ;  N.  Assur.  Co. 
v.  G.  V.  B.  Assn.,  183  IT.  S.  308.) 

Gray,  J.  The  action  was  brought  to  recover  a  loss  undar 
a  policy  of  fire  insurance  issued  by  the  defendant,  and  the 
defense  is  that  the  building  insured  was  on  ground  not  owned 
by  the  insured  in  fee  simple.  A  clause  of  the  policy  had 
provided  that  it  "shall  be  void  if  the  interest  of  the  insured 
be  other  than  unconditional  and  sole  ownership ;  or  if  the  sub- 
ject of  insurance  be  a  building  on  ground  not  owned  by  the 
insured  in  fee  simple,"  etc.  The  plaintiff  sued  as  assignee  of 
the  insured.  There  was  no  dispute  about  the  fact  relied  upon 
as  avoiding  the  liability  of  the  company ;  but  the  effort  of  the 
plaintiff,  at  the  trial,  was  to  prove  that  the  defendant  had 
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waived  the  breach  of  the  condition  in  question.  At  the  c!o6e 
of  the  plaintiff's  case,  upon  motion  of  the  defendant's  counsel, 
the  complaint  was  dismissed  and  the  request  of  the  plaintiff 
to  go  to  the  jury  upon  the  question  of  waiver  was  denied  ;  to 
each  of  which  rulings  an  exception  was  taken. 

When  the  fire  occurred,  which  destroyed  the  building,  and 
after  the  insured  had  notified  the  defendant,  the  latter  refer- 
red the  matter  to  an  adjuster.  Upon  proceeding  to  Toronto, 
where  the  property  had  been  insured,  the  adjuster  learned 
that  the  interest  of  the  insured  in  the  land  was  not  in  fee 
simple,  and  that  it  was  a  leasehold.  The  plaintiff  testified 
that,  in  the  conversations  which  he  had  with  the  adjuster,  the 
latter  denied  any  liability  under  the  policy  ;  but  that  he,  also, 
advised  the  preparation  and  forwarding  of  proofs  of  loss  and 
said,  in  substance,  that  the  company  might  still  pay  and  might 
not  insist  on  the  forfeiture.  The  adjuster,  in  reporting  to  the 
company,  stated  the  fact  that  the  building  stood  upon  leased 
ground ;  that  it  was  not  liable  and  that  he  had  denied  liability 
on  its  behalf.  Taking  the  most  favorable  view  of  plaintiff's 
case,  it  is  certain  that  the  adjuster  had  not  promised  that  the 
loss  should  be  paid  ;  but  that  he  had,  while  denying  liability, 
said  that  the  company  would,  probably,  pay  and  not  take 
advantage  of  technicalities.  The  proofs  were  made  out,  at 
some  expense,  and  were  received  by  the  defendant ;  but  there 
was  not,  at  any  time,  any  acknowledgment  by  the  defendant 
of  its  liability.  Nor  does  there  appear,  in  fact,  to  have  been 
any  communication  between  its  office  and  the  insured  upon 
that  subject. 

Under  these  circumstances  the  complaint  was  properly  dis- 
missed. Doubtless,  the  breach  of  the  condition  in  the  policy, 
being  for  the  benefit  of  the  company,  could  be  waived,  at  its 
election,  and  such  a  waiver  might  rest  upon  facts,  showing 
that,  after  knowledge  of  the  breach,  the  company  had  recog- 
nized the  validity  of  the  policy  and  had  performed  acts  based 
thereon  ;  or  had  required  the  performance  of  acts  on  the  part 
of  the  insured,  under  some  provision  of  the  policy,  as  the 
result  of  which  the  insured  had  been  misled  and  had  been 
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put  to  trouble  and  expense.  The  cases  in  that  respect  are  in 
accord  and  what  difference  is  found  in  them  arises  upon  their 
peculiar  facts.  The  case  of  Gibson  Electric  Company  v. 
Liverpool  &L.&  G.  Ins.  Co.,  (159  N.  T.  418),  very  fully 
reviews  the  decisions  in  this  court  and  states  the  doctrine 
which  governs  the  liability  of  insurers,  where  it  is  sought  to 
enforce  it  upon  the  ground  of  there  having  been  a  waiver  of 
the  breach  of  a  condition.  The  difficulty  with  the  plaintiff's 
case  is,  if  we  assume  that  the  adjuster  so  far  represented  the 
company  as  to  be  empowered  to  waive  the  breach  of  a  con- 
dition in  the  policy,  that  the  evidence  shows  that  he  denied 
the  company's  liability,  when  he  learned  the  facts.  That  he 
held  out  strong  hopes  to  the  plaintiff  is  true ;  but  that  was,  at 
most,  the  expression  of  an  opinion,  which  may  have  been 
based  upon  conviction  or  upon  sympathy.  There  was,  there- 
fore, nothing  to  be  submitted  to  the  jury  upon  the  question 
of  waiver ;  for,  upon  the  plaintiff's  evidence,  his  labors  and 
expenses,  in  preparing  proofs  of  loss,  were  incurred  in  the 
face  of  a  denial  of  liability  and  in  the  mere  hope  that  defend- 
ant might,  notwithstanding  the  breach  of  the  condition  of  the 
contract  of  insurance,  conclude  to  pay  the  loss. 

For  these  reasons  I  think  the  judgment  appealed  from 
must  be  affirmed,  with  costs. 

Parker,  Ch.  J.,  O'Brien,  Bartlett,  Haight  and  Vann, 
JJ.,  concur ;  Martin,  J.,  not  voting. 

Judgment  affirmed. 


Katie  Caesar,  Appellant,  v.  Jacob  Rubinson  et  al., 
Respondents. 

Lease— When  Sum  Deposited  as  Security  for  Performance  Will 
Not  Be  Regarded  as  Liquidated  Damages  Although  it  Is  Expressly 
so  Designated.  Under  a  lease  containing  a  provision  that  a  thousand 
dollars  deposited  by  the  tenants  to  secure  the  faithful  performance  thereof 
should  in  case  of  any  breach  by  them  he  retained  by  the  landlords  "as 
liquidated  damages  for  such  breach,  but  in  case  the  actual  damages  suf- 
fered by  said  landlords  through  such  breach  shall  be  greater  than  said  sum" 
then  it  should  be  applied  on  account  of  such  damage  and  the  tenants  be 
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still  liable  for  the  balance  thereof,  the  fact  that  the  deposit  is  expressly 
designated  as  liquidated  damages  is  not  conclusive  in  case  of  a  breach  by 
the  tenants  —  where  the  only  breach  complained  of  is  the  failure  to  pay 
a  balance  of  forty -five  dollars  due  on  the  monthly  rent  and  for  that  reason 
they  are  dispossessed,  as  the  damages  are  easily  ascertained  and  the 
amount  is  out  of  all  proportion  to  the  amount  of  the  deposit;  under  such 
circumstances  it  must  be  regarded  as  security  for  the  performance  of  the 
covenants  of  the  lease,  and  not  as  liquidated  damages,  especially  as  the 
lease  declares  that  it  should  not  be  regarded  as  liquidated  damages  if  the 
landlords'  loss  exceeded  it,  but  in  such  event  should  be  applicable  upon 
the  actual  damages;  and  the  proviso,  therefore,  is  not  mutually  binding 
upon  both  parties;  and  the  landlord  having  asserted  his  right  of  re-entry 
thereby  waives  all  claim  to  the  deposit  except  so  far  as  it  is  necessary  to 
apply  it  in  payment  of  rent  then  due  or  accrued. 
Caesar  v.  Rubinson,  71  App.  Div.  180,  reversed. 

(Submitted  April  9,  1903;  decided  April  28,  1903.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  April 
15,  1902,  which  reversed  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  directed  by  the  court  and  an  order 
denying  a  motion  for  a  new  trial  and  granted  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Moses  JFeltenstein  for  appellant.  The  warrant  of  disposses- 
sion canceled  the  lease  and  exonerated  the  plaintiff's  assignors 
from  all  liability  for  the  future  payment  of  rent.  (Michaels 
v.  Fwchel,  64  N.  Y.  Supp.  1007 ;  Code  Civ.  Pro.  §  2253.) 
The  provision  of  the  lease  wherein  the  landlords  were  author- 
ized to  retain  the  $1,000  deposited  as  liquidated  damages  in 
case  of  any  breach  of  the  provisions  of  the  said  lease,  consti- 
tutes in  effect  a  penalty  and  is  not  in  law  liquidated  damages. 
Being  a  penalty,  the  provision  is  void,  and  the  plaintiff  is 
entitled  to  recover  the  amount  deposited.  (13  Am.  &  Eng. 
Ency.  of  Law,  864 ;  Cotheal  v.  Tahriage,  9  N.  Y.  551 ;  Bag- 
ley  v.  Peddie,  16  N.  Y.  469 ;  Scott  v.  M<mteUoy  109  N.  Y.  1 ; 
Choude  v.  Shepard,  122  N.  Y.  397.) 

J.  Charles  WescJder  for  respondents.  The  clause  of  the 
lease  authorizing  the  deposit  to  be  retained  as  security  for  the 
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performance  of  all  the  covenants  of  the  lease,  and  making  the 
deposit  liquidated  damages,  took  the  case  out  of  the  provisions 
of  section  2253  of  the  Code  of  Civil  Procedure.  (Longobardi 
v.  Ytdiano,  33  Misc.  Rep.  472  ;  James  v.  Rvbino,  30  Misc. 
Rep.  452;  Hackett  v.  Richard*,  13  N.  Y.  138.)  The 
deposit  was  received  by  the  defendants  under  an  agreement 
with  the  tenants  that  in  case  of  any  breach  of  the  agreement 
the  defendants  might  hold  it  as  liquidated  damages  for  the 
breach ;  it  is  conceded  that  there  was  a  breach  and  neither 
the  plaintiff  nor  his  assignors,  therefore,  have  any  right  of 
action  against  the  defendants  for  the  return  of  such  deposit. 
(Jones  v.  Binford,  74  Me.  445 ;  Curtis  v.  Van  Bergh,  161 
N.  Y.  47  ;  Niver  v.  Ros&more,  18  Barb.  50 ;  Mott  v.  Matt, 
11  Barb.  134 ;  Ward  v.  IT.  R.  B.  Co.,  125  N.  Y.  230 ;  Little 
v.  Banks,  85  N.  Y.  258 ;  Kemp  v.  K  I.  Co.,  69  K  Y.  45, 
57 ;  Clement  v.  Cash,  21  N.  Y.  253  ;  Baglie  v.  Peddle,  16 
N.  Y.  469 ;  Dimlop  v.  Gregory,  10  K  Y.  241 ;  Cotheal  v. 
Talmadge,  9  K  Y.  551.) 

O'Brien,  J.  This  was  an  action  to  recover  a  sum  of  money 
which  was  deposited  with  the  defendants  under  the  following 
circumstances  and  conditions :  On  the  27th  of  January,  1899, 
the  defendants  entered  into  a  written  agreement  with  certain 
persons  named  Goldberg  and  Goldstein  which  took  the  form 
of  a  lease,  whereby  the  defendants,  as  landlords,  undertook 
to  erect  upon  their  lands  in  the  city  of  New  York,  a  three- 
story  brick  building  containing  stores,  a  dance  hall  with  gallery, 
lodge  and  meeting  rooms.  Goldberg  and  Goldstein  on  their 
part  agreed  to  take  possession  as  tenants  of  the  property 
as  soon  as  the  premises  were  ready  for  use  and  occupation, 
which  was  to  be  not  later  than  March  1st,  1900,  and  to 
continue  in  possession  for  a  term  of  ten  years.  They  were  to 
pay  an  annual  rental  of  $3,300  in  monthly  payments  of  $275 
on  the  first  day  of  each  month.  There  was  no  provision  in 
the  lease  for  any  security  for  the  payment  of  the  rent  or  for 
the  carrying  out  of  the  agreement  on  the  part  of  the  owners, 
but  the  instrument  contained  the  following  provisions : 
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"  The  said  tenants  shall  deposit,  and  have  deposited,  with 
said  landlords  the  sum  of  One  thousand  dollars,  the  receipt 
whereof  is  hereby  acknowledged,  as  security  for  the  faithful 
performance  of  this  agreement  on  their  part,  and  in  case  of 
any  breach  thereof  by  said  tenants  said  amount  shall  be  paid 
and  retained  by  said  landlords  as  liquidated  damages  for  such 
breach,  but  in  case  the  actual  damages  suffered  by  said  land- 
lords through  such  breach  shall  be  greater  than  said  sum  of 
One  thousand  dollars  then  said  sum  shall  be  applied  on  account 
of  such  damage  and  said  tenants  be  still  liable  for  the  balance 
thereof.  Interest  at  the  rate  of  six  per  cent  shall  be  paid  and 
allowed  by  the  landlords  to  the  tenants  on  said  sum  of  One 
thousand  dollars  from  the  beginning  of  the  term,  such  inter- 
est to  be  deducted  from  the  monthly  rent  to  be  paid  as  here- 
inbefore provided ;  and  that  this  agreement  and  all  covenants 
thereunder  shall  be  well  and  faithfully  kept  and  performed 
by  said  tenants,  then  said  sum  shall  be  held  by  said  landlords 
and  shall  be  applied  in  part  payment  of  the  rent  for  the  last 
four  months  of  the  term  hereinbefore  provided  for.  *  *  * 
The  said  landlords  do  hereby  covenant  that  said  tenants  on 
paying  the  said  yearly  rent  and  on  performing  the  conditions 
and  covenants  hereinbefore  provided  for  shall  and  may  peace- 
ably and  quietly  have,  hold  and  enjoy  the  said  demised  prem- 
ises for  the  time  aforesaid.  And  in  case  said  landlords 
shall  fail  to  erect  said  buildings  hereinbefore  provided  for, 
then  said  landlords  shall  pay  to  said  tenants  the  sum  of  One 
thousand  dollars  in  addition  to  the  deposit  to  be  returned  as 
the  agreed  settled  and  liquidated  damages." 

Everything  appears  to  have  been  carried  out  in  the  first 
instance  according  to  the  agreement.  The  building  was 
erected  and  the  tenants  took  possession  of  the  same,  continued 
to  occupy  the  premises  and  to  pay  rent  until  about  the  1st  of 
May,  1901,  at  which  time  they  defaulted  in  the  payment  of 
$45  of  the  rent  for  the  previous  month.  Thereupon  the 
defendants,  as  landlords,  instituted  summary  proceedings 
against  the  tenants  under  the  statute  and  dispossessed  them. 
The  tenants  subsequently  assigned  to  this  plaintiff  the  one 
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thousand  dollars  which  had  been  deposited  pursuant  to  the 
provisions  of  the  lease,  and  this  action  was  commenced  to 
recover  that  amount,  less  the  $45,  balance  of  rent  unpaid  at 
the  time  the  tenants  were  dispossessed.  At  the  trial  judg- 
ment was  directed  in  favor  of  the  plaintiff,  but  the  Appellate 
Division  upon  appeal,  by  a  divided  court,  reversed  the  judg- 
ment and  granted  a  new  trial. 

The  principal  question  involved  upon  this  appeal  is  whether 
the  one  thousand  dollars  deposited  by  the  tenants,  as  above 
set  forth,  is  to  be  regarded,  under  the  circumstances,  as  liqui- 
dated damages  which  the  landlords  were  entitled  to  retain 
upon  entering  into  possession  of  the  demised  premises.  The 
circumstance  that  the  deposit  is  described  in  the  lease  as 
liquidated  damages  for  a  breach  of  the  agreement  is  not  at 
all  conclusive.  The  character  of  the  deposit,  whether 
liquidated  damages  or  a  penalty,  depends  upon  the  intention 
of  the  parties  as  disclosed  by  the  situation  and  by  the  terms 
of  the  instrument.  The  deposit  is  not  necessarily  to  be 
regarded  as  liquidated  damages,  although  it  is  expressly  so 
stated  in  the  instrument.  Whether  it  is  that  or  a  penalty 
depends  upon  the  nature  of  the  transaction  and  the  intention 
of  the  parties.  This  has  been  frequently  held  in  the  case  of 
an  ordinary  lease  and  where  the  amount  was  largely  out  of 
proportion  to  the  damages  suffered  by  tiie  breach  of  the 
lease.     {Chaude  v.  Shepard,  122  N.  Y.  397.) 

A  provision  in  a  contract  such  as  that  now  under  con- 
sideration will  be  treated  as  liquidated  damages  only  in  those 
cases  where  from  the  nature  of  the  transaction  the  actual 
damages  consequent  upon  a  breach  of  the  contract  are 
incapable  of  accurate  measurement,  or  where  the  sum  specified 
in  the  instrument  is  not  out  of  all  proportion  to  any  damages 
which  could  possibly  arise  from  a  breach.  In  the  cases  where 
these  general  features  do  not  exist,  the  tendency  of  the  courts 
is  to  treat  the  stipulation  not  as  providing  for  liquidated 
damages,  but  in  the  nature  of  a  penalty.  Where  the  language 
of  such  a  provision  specifying  the  amount  of  damages  to  be 
paid  in  case  of  a  breach  of  the  contract  is  clear  and  explicit 
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to  that  effect,  the  amount  is  to  be  deemed  liquidated  damages 
when  the  actual  damages  contemplated  at  the  time  the  agree- 
ment was  made  are  in  their  nature  uncertain  and  unascertain- 
able  with  exactness  and  may  be  dependent  upon  extrinsic  con- 
siderations and  circumstances,  and  the  amount  is  not  on  the 
face  of  the  contract  out  of  all  proportion  to  the  probable 
loss.  (Curtis  v.  Van  Bergh,  161  N.  Y.  47;  Ward  v.  Hud- 
son Biver  Bldg.  Co.,  125  id.  230.) 

The  only  breach  of  the  lease  which  the  defendants  assert 
as  a  ground  for  retaining  the  deposit  is  the  omission  of  the 
tenants  to  pay  the  forty-five  dollars  of  the  monthly  rent.  In 
all  other  respects  the  covenants  of  the  lease  were  kept  and 
performed.  In  order  to  uphold  the  judgment  we  must  hold 
that  it  was  the  intention  of  the  parties  when  making  the  con- 
tract that  for  such  a  breach  the  entire  deposit  was  to  be  for- 
feited to  the  landlords.  There  is  no  inherent  difficulty  in 
measuring  the  legal  damages  which  the  landlord  sustained  in 
a  case  where  the  tenant  omits  to  pay  the  rent,  and  is  for  that 
reason  dispossessed.  The  rule  of  damages  in  such  cases  is 
quite  well  settled.  It  is  not  claimed  in  this  case  that  the  land- 
lord sustained  any  other  damages  beyond  the  loss  of  the  rent, 
and  that  was  allowed  at  the  trial  and  deducted  from  the 
deposit.  In  the  absence  of  anything  in  the  record  to  the  con- 
trary, the  presumption  is  that  the  landlord  resumed  the  pos- 
session of  the  demised  premises  or  relet  them  for  the  same  or 
for  a  larger  rental,  and  if  so,  it  is  difficult  to  see  why  he  should 
be  entitled  to  have  the  leased  premises  and  the  deposit  at  the 
same  time.  He  was  not  bound  to  take  possession,  but  could 
have  exhausted  the  deposit  by  applying  it  upon  the  arrears  of 
rent  from  time  to  time  as  it  fell  due.  But  having  elected  to 
re-enter,  it  would  seem  to  be  unjust  to  permit  him  to  have  the 
use  of  the  premises  and  the  deposit  of  one  thousand  dollars 
besides,  especially  where  there  is  no  claim  that  any  damages 
were  sustaiued  beyond  the  loss  of  the  unpaid  rent.  This  is, 
therefore,  a  case  where  the  damages  sustained  by  reason  of 
the  breach  of  the  lease  in  the  failure  to  pay  the  stipulated 
rent  could  have  been  easily  ascertained,  and  when  ascertained, 
32 
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it  is  out  of  all  proportion  to  the  deposit  retained  under  the 
claim  that  it  was  liquidated  damages.  It  is  declared  by  the 
stipulation  in  the  lease  that  the  amount  specified  therein  should 
not  be  regarded  as  liquidated  damages  if  the  landlords'  loss 
exceeded  that  sum,  but  in  such  event  it  should  be  applicable 
upon  the  actual  damages  whatever  they  were  found  to  be.  It 
is  difficult  to  believe  that  the  parties  intended  that  the  deposit 
should  have  one  character  as  to  the  landlord  and  another  char- 
acter as  to  the  tenant.  That  as  to  the  former,  it  was  not 
liquidated  damages,  but  was  as  to  the  latter.  A  provision  in 
a  lease  in  regard  to  liquidated  damages,  such  as  the  one  in 
question,  that  is  not  mutually  binding  on  both  parties,  should 
not  be  enforced  against  one  of  them  unless  the  facts  and  cir- 
cumstances are  such  as  to  make  it  entirely  clear  that  such  was 
the  purpose  of  the  stipulation.  I  am  unable  to  distinguish 
this  case  in  principle  from  those  in  which  this  court  has  passed 
upon  provisions  of  a  similar  character  in  leases  or  agreements 
between  landlord  and  tenant.  (Chaude  v.  Shepard,  supra; 
Scott  v.  MbnteU8f  109  N.  T.  1.)  In  these  cases  it  was  held 
that  the  deposit  was  intended  as  security  for  the  performance 
of  the  covenants  of  the  lease  and  not  as  liquidated  damages. 

The  entry  of  the  landlord  under  the  warrant  issued  upon 
the  judgment  in  the  proceedings  to  dispossess  the  tenants  for 
failure  to  pay  the  forty-five  dollars  canceled  the  lease  and 
annulled  the  relation  of  landlord  and  tenant.  When  the  land- 
lord elected  to  assert  that  right  he  waived  all  claim  to  the 
deposit,  except  so  far  as  it  was  necessary  to  apply  it  in  pay- 
ment of  rent  then  due  or  accrued.  (Code  Civ.  Pro.  §  2253 ; 
2  Taylor's  Landlord  &  Tenant,  §  725.) 

If  these  views  are  correct,  it  follows  that  the  landlord  was 
not  entitled,  under  the  circumstances  of  this  case,  to  retain  the 
deposit.  The  order  of  the  Appellate  Division  should,  there- 
fore, be  reversed,  and  the  judgment  of  the  trial  court  affirmed, 
with  costs. 

Parker,  Ch.  J.,  Gray,  Martin,  Vann,  Cullen  and  Wer- 
ner, JJ.,  concur. 

Order  reversed,  etc. 
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Christian  J.  Mahley,  Respondent,  v.  The  German  Bane 
of  Buffalo,  Appellant,  Impleaded  with  Others. 

Mechanic's  Lien  —  A  Notice  Thereof,  Which  Pails  to  State  When 
First  Item  of  Work  Was  Done,  Is  Insufficient  (L.  1897,  Ch.  418,  §  9, 
Subd.  6).  A  notice  of  lien  which  fails  to  state  when  the  first  item  of 
work  was  done,  or  anything  from  which  that  time  may  be  inferred,  as 
required  by  subdivision  6  of  section  9  of  the  Lien  Law  (L.  1897,  ch.  418), 
is  insufficient,  notwithstanding  the  notice  substantially  complies  with  the 
other  provisions  of  the  statute;  since  the  provision  thereof  that  the  law 
shall  be  construed  liberally  does  not  authorize  the  court  to  dispense  with 
what  the  statute  says  the  notice  shall  contain. 

Mahley  v.  German  Bank,  66  App.  Div.  628,  reversed. 

(Argued  March  80,  1908;  decided  April  28,  1908.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  tlue  fourth  judicial  department,  entered 
November  21,  1901,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

James  0.  Moore  and  Robert  F.  Schetting  for  appellant. 
There  are  two  principal  objections  to  the  validity  of  this  notice 
of  lien :  First,  it  does  not  state  the  agreed  price  or  value  of  the 
materials  furnished  or  the  labor  performed ;  and,  second,  it 
does  not  state  the  time  when  the  first  and  last  items  of  work 
were  performed  or  materials  were  furnished,  as  required  by  sec- 
tion 9  of  the  Lien  Law.  (L.  1897,  ch.  418  ;  Foster  v.  Schneider, 
50  Hun,  155 ;  McKinnexj  v.  White,  15  App.  Div.  423 ;  Grip- 
pen  v.  Weed,  22  App.  Div.  593 ;  Brown  v.  Mayor,  3  Hun,  686; 
B.  &  C.  Co.  v.  Pacheteau,  71  App.  Div.  148 ;  White  v.  Liv- 
ingston, 69  App.  Div.  378 ;  Davidsburgh  v.  K.  L.  Ins.  Cot% 
90  N.  Y.  526;  LuscJier  v.  Morris,  18  Abb.  [N.  C]  67.) 

Wallace  Tliayer  for  respondent.  The  Mechanics'  Lien  Law 
should  be  liberally  construed  for  the  benefit  of  ignorant  lay- 
men and  to  protect  those  whom  it  was  passed  to  benefit. 
Unless  the  omission  or  error  in  the  notice  is  vital  or  is  intended 
to  deceive,  the  notice  should  be  upheld.     (Rmgle  v.  W.  I. 
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Works,  149  N.  T.  439;  Ryan  v.  Kloch  36  Hun,  104; 
Leiegne  v.  Schwarzler,  10  Daly,  547 ;  Hart  v.  Wheeler,  1  T. 
&  C.  403 ;  Blawoett  v.  Woodworth,  31  N.  Y.  285 ;  TwJkjr  v. 
Geraghty,  1  E.  D.  Smith,  687 ;  Darrow  v.  Morgan,  65  N.  Y. 
;  Dunbar  v.  Ztem,  9  Wkly.  Dig.  231.) 


Cullen,  J.  The  action  was  brought  to  foreclose  a 
mechanic's  lien.  The  controversy  is  between  the  plaintiff,  the 
lienor,  and  a  sub-contractor  and  the  appellant,  the  German 
Bank,  an  assignee  of  the  principal  contractor,  over  the  contract 
price  for  the  work,  which  the  owner  admitted  to  be  due  and 
offered  to  pay  into  court.  The  plaintiff  filed  his  notice  of 
lien  prior  to  the  time  when  the  appellant's  order  was  filed  in 
the  county  clerk's  office  as  required  by  the  statute.  The 
plaintiff's  claim  is,  therefore,  superior  to  that  of  the  appel- 
lant, provided  that  the  notice  filed  by  him  was  sufficient  to 
give  him  a  lien,  and  the  sole  question  presented  on  this  appeal 
is  whether  the  notice  sufficiently  complied  with  the  statute. 

The  Lien  Law  (Chap.  418,  Laws  of  1897)  by  section  9 
requires  the  notice  of  lien  to  state  among  other  things  "  The 
labor  performed  or  to  be  performed,  or  materials  furnished  or 
to  be  furnished,  and  the  agreed  price  or  value  thereof.  The 
amount  unpaid  to  the  lienor  for  such  labor  or  materials. 
The  time  when  the  first  and  last  items  of  work  were  per- 
formed and  materials  were  furnished."  The  notice  filed 
stated  that  the  plaintiff  claimed  a  lien  for  the  sum  of  $341.25, 
"  the  same  being  for  work,  labor  and  materials  furnished  as 
hereinafter  mentioned,  *  *  *  said  amount  being  the  true1 
price  and  value  of  said  work  done  and  materials  furnished, 
after  deducting  the  payments  that  have  been  made  thereon. 
That  *  *  *  ninety  days  have  not  elapsed  since  the  com- 
pletion of  the  contract  or  the  furnishing  of  said  material,  or 
the  final  performance  of  said  work."  The  appellant  contends 
that  the  notice  is  fatally  defective  in  failing  to  state  the  agreed 
price  or  value  of  the  labor  and  materials  performed  or  to  be 
performed  or  furnished  or  to  be  furnished,  and  in  failing  to 
state  the  time  when  the  first  and  last  items  of  work  were  per- 
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formed  or  materials  were  furnished.  The  learned  Appellate 
Division  in  an  opinion  rendered  on  a  previous  appeal  in  this 
action  (52  App.  Div.  131)  recognized  these  defects,  but 
upheld  the  lien  under  the  provisions  of  section  22,  which 
enacts :  "  This  article  is  to  be  construed  liberally  to  secure 
the  beneficial  interests  and  purposes  thereof.  A  .substantial 
compliance  with  its  several  provisions  shall  be  sufficient 
for  the  validity  of  a  lien  and  to  give  jurisdiction  to  the  courts, 
to  enforce  the  same."  Full  effect  should  be  given  to  this 
provision,  and  so  far  as  the  appellant's  first  objection  is  con- 
cerned, we  think  that  the  statement  that  the/value  of  the 
work  was  $341.25  after  deducting  the  payments  made  on 
account  thereof  could  be  held  a  substantial  compliance  with 
the  statute.  So  also  the  statement  that  ninety  days  have  not 
elapsed  since  the  completion  of  the  contract  or  final  per- 
formance of  the  work  may  be  regarded  as  a  statement  that 
the  last  item  of  work  or  materials  was  performed  or  furnished 
within  ninety  days.  But  under  the  most  liberal  rule  of  con- 
struction we  cannot  find  anything  in  the  notice  that  even 
attempts  to  state  when  the  first  item  of  work  was  done  or 
anything  from  which  that  time  may  be  inferred.  It  is  true 
that  the  particular  advantage  or  object  of  requiring  this  fact 
to  be  stated  is  not  readily  apparent,  but  the  statute  has 
expressly  required  it.  Errors  in  the  notice  may  be  disre- 
garded and  it  is  not  necessary  that  the  precise  verbiage  of  the 
law  should  be  followed.  But  the  provision  of  the  statute  that 
the  law  shall  be  construed  liberally  does  not  authorize  the 
courts  to  entirely  dispense  with  what  the  statute  says  the 
notice  shall  contain.  We  are,  therefore,  constrained  to  hold 
the  notice  of  lien  insufficient. 

The  judgment  should  be  reversed,  and  as  the  plaintiff  cannot 
succeed  on  a  new  trial,  the  complaint  must  be  dismissed,  but 
without  costs  in  any  court,  and  the  fund  awarded  to  the 
appellant. 

Parker,  Ch.  J.,  Gray,  Bartlett,  Haioht,  Martin  and 
Werner,  JJ.,  concur. 

Judgment  reversed,  etc. 


MEMORANDA 


OF 


Decisions  Rendered  During  the  Period  Embraced  in 
this  Volume. 


May  Pelletreau,  by  William  Montague  Geer,  her  Guar- 
dian ad  Litem,  Respondent,  v.  Metropolitan  Street  Rail- 
way Company,  Appellant. 

Pelletreau  v.  Metropolitan  Street  Ry.  Co.,  74  App.  Div.  192,  affirmed. 
(Argued  February  11,  1903;  decided  March  3f  1903.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department,  entered 
July  23,  1902,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

i 

Charles  F.  Brown  and  Henry  A.  Robinson  for  appellant. 

Albert  Stickney,  Hamuel  H.  Ordway  and  Albert  Stickney, 
Jr.,  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:    Parker,    Ch.    J.,   O'Brien,    Haight,   Martin, 
Vann  and  Werner,  J  J.     Not  sitting :  Gray,  J. 


Frank  Harms,  as  Administrator  of  the  Estate  of  Joseph 
Harms,  Deceased,  Appellant,  v.  Henry  P.  Burgard, 
Respondent. 

Harms  v.  Burgard,  66  App.  Div.  622,  affirmed. 
(Argued  February  11,  1903;  decided  March  8,  1903.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
November  26,  1901,  affirming  a  judgment  in  favor  of  defend- 
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ant  entered  upon  a  verdict  directed  by  the  court  and  an  order 
denying  a  motion  for  a  new  trial. 

Carlton  E.  Ladd  and  Eugene  W.  Harrington  for  appellant. 

Edward  E.  Coatsworth  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur :  Parker.  Ch.  J.,  Gray,  O'Brien,  Martin,  Vann 
and  Werner,  J  J.     Not  voting :  IIaight,  J. 


In  the  Matter  of  Proving  the  Will  of  Barbara  Granacher, 

Deceased. 

Joseph  Forster,  Appellant;    Lorenz    Granacher, 

Respondent. 

Matter  of  Granacher,  74  App.  Div.  567,  affirmed. 
(Argued  February  11,  1903;  decided  March  3,  1903,) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
July  8,  1902,  which  affirmed  a  decree  of  the  Erie  County  Sur- 
rogate's Court  establishing  the  lost  will  of  Barbara  Granacher, 
deceased,  and  admitting  the  same  to  probate. 

Robert  C.  Titus  and  Carlton  E.  Ladd  for  appellant. 

Devoe  P.  Hodson  for  respondent. 

Order  affirmed,  with  costs,  on  the  ground  that  the  findings 
of  fact  by  the  surrogate  having  been  affirmed  unanimously  by 
the  Appellate  Division,  we  are  prevented  from  examining  the 
questions  argued  ;  no  opinion. 

Concur :  Parker,  Ch.  J.,  Gray,  Haight,  Majjtin,  Vann 
and  "Werner,  JJ.     Dissenting :  O'Brien,  J. 
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Anna  S.  Griffen,  as  Administratrix  of  the  Estate  of  Walter 
H.  Griffen,  Deceased,  Appellant,  v.  William  De  Forest 
Manice,  Respondent. 

Qriffen  v.  Manice,  74  App.  Div.  871,  affirmed. 
(Argued  February  11,  1903;  decided  March  8,  1903.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  July 
31,  1902,  which  affirmed  a  judgment  in  favor  of  defendant 
entered  upon  an  order  of  the  court  at  a  Trial  Term  setting 
aside  a  verdict  in  favor  of  plaintiff  and  dismissing  the 
complaint. 

Robert  M.  Boyd,  Jr.9  for  appellant. 

Albert  Stickney  and  John  M.  Perry  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Parker,  Ch.  J.,  Gray,  O'Brien,  Martin,  Vann 
and  Werner,  J  J.    Dissenting :  Haight,  J. 


The  People  of  the  State  of  New  York,  Respondent,  v. 
James  G.  Gallagher,  Appellant. 

People  v.  OaUngher,  75  App.  Div.  89,  affirmed. 
(Argued  February  16,  1908;  decided  March  8,  1908.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
July  29,  1902,  which  affirmed  a  judgment  rendered  at  a  Trial 
Term  upon  a  verdict  convicting  the  defendant  of  the  crime 
of  manslaughter  in  the  first  degree  and  an  order  denying  a 
motion  for  a  new  trial. 

Lewis  E.  Griffith  and  E.  C.  Aiken  for  appellant. 

Hourry  T.  Dayton  for  respondent. 

Judgment  of  conviction  affirmed,  upon  the  ground  that 
the  evidence  against  the  defendant  was  so  clear  and  conclu- 
sive that  the  errors  complained  of  may  be  safely  disregarded 
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under  section  542  of  the  Code  of  Criminal  Procedure;  no 
opinion.  . 

Concur:    Parked    Ch.   J.,   Gray,    O'Brien,    Bartlett, 
Haight  and  Cullex,  J  J.     Not  voting :  Vann,  J. 


James  McKixnet  et  al.,  Composing  the  Finn  of  James 
McKixxey  «fc  Sox,  Respondents,  v.  Charles  Ladow, 
Appellant. 

MeKmney  v.  La  Do*%  58  App.  Div.  624,  affirmed. 
(Argued  February  16,  1903:  decided  March  3,  1903.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Snpreme  Court  in  the  third  judicial  department,  entered 
March  6,  1901,  modifying  and  affirming  as  modified  a  judg- 
ment in  favor  of  plaintiffs  entered  upon  the  report  of  a 
referee. 

Frederick  IT.  Cameron  for  appellant. 

Learned  Hand  for  respondents. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:  Parker,    Ch.    J.,    Gray,    O'Brien,    Bartlett, 
Haight,  Vaxn  and  Cullen,  JJ. 


The  Boylan  Manufacturing  Company,  Appellant,  v.  The 
State  of  Xew  York,  Respondent. 

Boylan  Man/a.  C«».  t.  State  of  Xew  York,  72  App.  Div.  628,  affirmed. 
(Argued  February  16,  1903;  decided  March  3,  1903.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Snpreme  Court  in  the  third  judicial  department,  entered  May 
14,  1902,  which  affirmed  a  judgment  of  the  Court  of  Claims 
dismissing  the  plaintiffs  claim. 

George  IT.  Wingate  for  appellant. 

John  Cunneen  and  5.  &  Taylor  for  respondent. 

Order  affirmed,  with  costs  ;  no  opinion. 
Concur:  Parker,    Ch.    J.,    Gray,    O'Brien,   Bartlett, 
Haight,  Vaxn  and  Ccllen,  JJ. 
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The  Biokford  &  Huffman  Company,  Respondent,  v. 
Frederick  Gleason,  Appellant. 

Bickford  &  Huffman  Co.  v.  Gleason,  67  App.  Div.  624,  affirmed. 
(Argued  February  17,  1903;  decided  March  8,  1908.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
December  3,  1901,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  at  a  Trial  Term  without 
a  jury. 

William  F.  Lynn  for  appellant. 

Joseph  W.  Taylor  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:   Parker,    Ch.    J.,    Gray,   O'Brien,   Bartlett, 
Haight,  Vann  and  Cullen,  J  J. 


Village  of  Mechanicvillk,  Respondent,  v.  Stillwater  and 
Mechanigville  Street  Railway  Company,  Appellant. 

Village  of  MechanicmUe  v.  Stillwater  db  M.  SI.  By.  Co.,  67  App.  Div. 
628,  affirmed. 
(Argued  February  18,  1903;  decided  March  6,  1903.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
January  9,  1902,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term. 

Joseph  A.  Kellogg  and  Thomas  O' *  Connor  for  appellant. 

D.  A.  Lockwood  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:    Parker,   Ch.   J.,    Gray,    O'Brien,    Bartlett, 
Haight,  Vann  and  Cullen,  JJ. 
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Robert  P.  Staats,  Respondent,  v.  Moses  G.  Byers,  Appellant. 

Stoat*  v.  Byers,  68  App.  Div.  634.  affirmed. 
(Argued  February  18,  1908;  decided  March  6,  1903.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
January  16,  1902,  affirming  a  judgment  in  favor  of  plain- 
tiff entered  upon  a  verdict  and  an  order  denying  a  motion  for 
a  new  trial. 

James  R.  Fcmcher  and  Charles  II.  Ketcham  for  appellant. 

Charles  De  Hart  Brower  for  respondent. 

Judgment  affirmed,  with  costs  ;  no  opinion. 
Concur:    Parker,    Ch.   J.,   Gray,    O'Brien,    Bartlett, 
Haight,  Vann  and  Ccllen,  J  J. 


German-American  Insurance  Company  of  New  York, 
Respondent,  v.  The  Standard  Gas  Light  Company  of 
the  City  of  New  York,  Appellant. 

German- American  Ins.   Co.  v.  Standard  Gas  Light  Co.,  67  App.  Div. 
539,  affirmed. 
(Argued  February  19,  1903;  decided  March  6,  1908.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Janu- 
ary 20, 1902,  affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  a  decision  of  the  court  at  a  Trial  Term  without  a  jury. 

Henry  Thompson  for  appellant. 

William  D.  Murray  for  respondent. 

Judgment  affirmed,  with  costs  ;  no  opinion. 
Concur:    Parker,    Ch.   J.,   Gray,    O'Brien,    Bartlett, 
Haight,  Vann  and  Cullen,  JJ, 
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Charles  Neukirch,   Appellant,  v.   Rudolph  Keppleb,  as 
President  of  the  New  York  Stock  Exchange,  Respondent. 

NeuJdrch  v.  Keppler,  56  App.  Div.  225.  affirmed. 
(Argued  February  19,  1903;  decided  March  6,  1903.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
January  28,  1901,  affirming  a  judgment  in  favor  of  defend- 
ant entered  upon  a  dismissal  of  the  complaint  by  the  court  on 
trial  at  Special  Term. 

Simon  W.  Rosendale  and  George  P.  Hotaling  for  appellant 

Lewis  Cass  Ledyard  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :    Parker,    Ch.    J.,   Gray,   O'Brien,    Bartlett, 
Haight,  Vann  and  Ccllen,  JJ. 


Laura  A.  Weiant,  Respondent,  v.  The  Rockland  Lake 
Trap  Rock  Company  et  al.,  Appellants. 

Weiant  v.  Rockland  Lake  Trap  Back  Co.,  61  App.  Div.  883,  affirmed. 
(Argued  February  20, 1908;  decided  March  6, 1908.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
June  8,  1901,  affirming  a  jndgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term 
and  an  order  denying  a  motion  for  a  new  trial. 

Wilson  Brown,  Jr.,  Irving  Brown  and  Frederick  W. 
Penny  for  appellants. 

William  McCauley,  Jr.,  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:    Parker,  Ch.  J.,  O'Brien,  Bartlett,  Haight, 
Vann  and  Cullen,  J  J.     Absent :  Gray,  J. 
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Maggie    Sexton,    Appellant,    v.    Frank     Sexton    et    al., 
Respondents. 

Sexton  v.  Sexton,  64  App.  Div.  885,  affirmed. 
(Submitted  February  20,  1903;  decided  March  6,  1903.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
October  4,  1901,  reversing  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  on  trial  at  Special 
Term. 

George  Gru  and  F.  J.  Moissen  for  appellant. 

Richard  A.  Rendich  for  respondents. 

Order  affirmed  and  judgment  absolute  ordered  for  defend- 
ants on  the  stipulation,  with  costs  ;  no  opinion. 

Concur:  Parker,  Ch.  J.,  Gray,  O'Brien,  Bartlett, 
Haight,  Vann  and  Cullen,  JJ. 


James  Armstrong,  Respondent,  v.  Borden's  Condensed 
Milk  Company  et  al.,  Respondents,  and  Otto  E.  Reimer 
Company,  Appellant. 

Armstrong  v.  Borden's  Condensed  Milk  Co.,  65  App.  Div.  503,  reversed. 
(Argued  February  23,  1903;  decided  March  6,  1903.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
December  20,  1901,  affirming  a  judgment  of  Special  Term  in 
an  action  to  foreclose  certain  mechanics'  liens. 

John  T.  Sackett  for  appellant. 

Henry  De  Forest  Baldwin  and  Herbert  C.  Lahin  for 
respondents. 

O'Brien,  J.  This  case  involves  the  same  question  as  the 
case  of  Kane  Company  v.  Kinney,  which  we  have  just 
decided.     (174  N.   Y.   69.)     The  two  cases   were   argued 
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together  and  are  governed  by  the  same  legal  principles.  On 
the  authority  of  that  case  the  judgment  of  the  Appellate 
Division  imist  be  reversed  and  a  new  trial  granted,  with 
costs  to  the  appellant  to  abide  the  event. 

Parker,  Ch.  J.,  Bartlett,  Martin,  Vann,  Cullen  and 
Werner,  JJ.,  concur. 

Judgment  reversed,  etc. 


In  the  Matter  of  the  Application  of  William  J.  O'Leary, 
Respondent,  for  a  Peremptory  Writ  of  Mandamus,  v.  The 
Board  of  Education  of  the  City  of  New  York,  Appellant. 

Matter  of  OLeary  v.  Board  of  Education,  78  App.  Div.  475,  reversed. 
(Argued  February  10,  1908;  decided  March  17,  1903.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
January  9,  1903,  which  reversed  an  order  of  Special  Term 
denying  a  motion  for  a  peremptory  writ  of  mandamus  to  com- 
pel the  defendant  to  reinstate  the  petitioner  in  the  position  of 
principal  of  an  evening  high  school  in  the  borough  of  Brook- 
lyn, and  granted  such  writ. 

George  Z.  Rives,  Corporation  Counsel  (James  McKeen  of 
counsel),  for  appellant. 

Conrad  Saxe  Keyes  for  respondent. 

Per  Curiam.  The  order  of  the  Appellate  Division  herein 
should  be  reversed  and  that  of  the  Special  Term- affirmed, 
with  costs  to  the  appellant,  upon  the  authority  of  Matter  of 
Cusack  v.  Board  of  Education,  etc.  (174  N.  Y.  136). 

Parker,  Ch.  J.,  Gray,  O'Brien,  Haight,  Martin,  Vann 
and  Werner,  JJ..  concur. 

Order  reversed,  etc. 
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Mart  Ledwith,  as  Administratrix  of  the  Estate  of  James 
Ledwith,  Deceased,  Appellant,  v.  Theodore  E.  Merritt,  as 
Executor  of  Hiram  Merritt,  Deceased,  Respondent. 

Ledwith  v.  Merritt,  74  App.  Div.  64,  affirmed. 
(Argued  February  28,  1903;  decided  March  17,  1903.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
June  25,  1902,  affirming  a  judgment  in  favor  of  defendant 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

Thomas  F.  Magner  for  appellant. 

Charles  F.  Brown,  Charles  M.  Cannon  and  Wilfrid  If. 
CNeil  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:  Parker,   Ch.   J.,  O'Brien,  Bartlett,  Martin, 
Vann,  Cullen  and  Werner,  JJ. 


Hannah  Sternfels,  as  Administratrix  of  Morris  Sternfei-s, 
Deceased,  Respondent,  v.  Metropolitan  Street  Railway 
Company  et  al.,  Appellants. 

Sternfels  v.  Metropolitan  Street  Ry.  Co.,  73  App.  Div.  494,  affirmed. 
(Argued  February  23,  1903;  decided  March  17,  1903.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  July 
24,  1902,  affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  a  verdict  and  an  order  denying  a  motion  for  a  new  trial. 

Charles  F.  Brown,  Henry  A.  Robinson,  Grant  C.  Fox 
and  Ashbel  P.  Fitch  for  appellants. 

William  N.  Colien,  Nathan  Ottinger  and  John  Franken- 
heimer  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:  Parker,   Ch.   J.,   O'Brien,   Bartlett,  Martin, 
Vann,  Cullen  and  Werner,  JJ. 
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Fbanoes  C.  Schuyler,  as  Administratrix  of  the  Estate  of 
Feed  C.  Sohuyler,  Deceased,  Respondent,  v.  The  New 
York  Central  and  Hudson  River  Railroad  Company, 
Appellant. 

Schuyler  v.  2T.  T.  C.  db  H.  R.  R.  R,  Co.,  68  App.  Dlv.  650,  affirmed. 
(Argued  February  28,  1908;  decided  March  17,  1908.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
January  17,  1901,  which  reversed  a  judgment  in  favor  of 
defendant  entered  upon  a  verdict  directed  by  the  court  and 
an  order  denying  a  motion  for  a  new  trial  and  granted  a  new 
trial. 

M.  C.  Spratt  and  Charles  A.  Pooley  for  appellant. 

John  J.  Ryan  for  respondent. 

Order  affirmed  and  judgment  absolute  ordered  for  plaintiff 
on  the  stipulation,  with  costs ;  no  ppinion. 

Concur:  Parker,  Ch.  J.,  O'Brien,  Bartlett,  Martin, 
Vann,  Cullen  and  Werner,  JJ. 


Euphemia   Larbio,  Respondent,  v.  Edwin  H.   Peck  et  al., 

Appellants. 

Larbig  v.  Peck,  69  App.  Div.  170,  affirmed. 
(Argued  February  28,  1908;  decided  March  17,  1903.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
February  24,  1902,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

Charles  F.  Brown  and  George  S.  Hamlin  for  appellants. 

Louis  Marshall  and  James  W.  Hyde  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:  Parker,   Ch.  J.,   O'Brien,  Bartlett*  Martin, 
Vann,  Cullen  and  Werner,  JJ. 
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John  Norton,  Respondent,  v.  Richard  Webber,  Appellant 

Norton  v.  Webber,  69  App.  Div.  130,  affirmed. 
(Argued  February  24,  1908;  decided  March  17,  1903.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
February  21,  1902,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

Thomas  P.  Wickes,  James  Hitthouse  and  M.  J.  Earley 
for  appellant. 

Louis  Sleekier  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:    Parker,  Ch.  J.,  O'Brien,  Bartlett,  Martin, 
Vann,  Ccllen  and  Werner,  JJ. 


Thomas  G.  Field,  as  Executor  of  Henry  Weil,  Deceased, 
Respondent,  v.  Richard  C.  Sibley,  Appellant 

Field  v.  Sibley \  74  App.  Div.  81,  affirmed. 

(Argued  February  24,  1903;  decided  March  17,  1903.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
June  25,  1902,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term. 

L.  Laflin  Kellogg  and  Alfred  C.  Pette  for  appellant. 

John  L.  Cadwalader  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:  Parker,  Ch.   J.,   O'Brien,  Bartlett,  Martin, 
Vann,  Cullen  and  Werner,  JJ. 
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Elizabeth  C.  Connor,  as  Administratrix  of  George  Connor, 
Deceased,  Appellant,  v.  General  Fire  Extinguisher 
Company,  Respondent,  Impleaded  with  Others. 

Connor  v.  General  Fire  Extinguisher  Co.,  73  App.  Div.  624,  affirmed. 
(Argued  February  25,  1903;  decided  March  17,  1908.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
July  18,  1902,  affirming  a  judgment  in  favor  of  defendant 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

Frederick  L.  Taylor  and  Raymond  D.  Thurber  for 
appellant. 

Frank  Vernier  Johnson  for  respondent. 

Judgment  affirmed,  with  costs  ;  no  opinion. 
Concur :    Parker,  Ch.  J.,   O'Brien,  Bartlett,   Martin, 
Yann,  Cullen  and  Werner,  JJ. 


The  Oswego  City  Savings  Bank,  Respondent,  a  The  Board 
of  Education  of  Union  Free  School  District,  No.  2, 
Towns  of  Manheim  and  Oppenheim,  Appellant. 

Oswego  City  Savings  Bank  v.  Board  of  Education,  70  App.  Div.  538, 
affirmed. 
(Argued  February  25,  1903;  decided  March  17,  1903.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
April  9,  1902,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  at  a  Trial  Term  without 
a  jury. 

A.  M.  Mills  and  George  W.  Ward  for  appellant. 

Elisha  B.  Powell  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:    Parker,   Ch.   J.,  O'Brien,  Bartlett,  Martin, 
Vann,  Cdllen  and  Werner,  J  J. 
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Nettie  L.  McKinnky,  Appellant,  v.  The  New  York  Central 
and  Hudson  River  Railroad  Company,  Respondent. 

McKinney  v.  N.  T.  O.  <fc  K  B.  B.  B.  Vo.t  66  App.  Div.  207,  affirmed. 
(Argued  February  25,  1908;  decided  March  17,  1903.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
December  18,  1901,  which  reversed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict  and  an  order  denying  a  motion 
for  a  new  trial  and  granted  a  new  trial. 

D.  P.  Morehoicse  for  appellant. 
Henry  PurceU  for  respondent. 

Order  affirmed  and  judgment  absolute  ordered  for  the 
defendant  on  the  stipulation,  with  costs ;  no  opinion. 

Concur:  Parker,  Ch.  J.,  O'Brien,  Bartlett,  Martin, 
Vann,  Cullen  and  Werner,  JJ. 


Miohael  Deluise,  Respondent,  v.  The  Lono  Island  Rail- 
road Company,  Appellant. 

Deluise  v.  Long  Island  B.  B.  Co.,  65  App.  Div.  487,  affirmed. 
(Argued  February  26,  1908;  decided  March  17,  1903.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
November  23,  1901,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  directed  by  the  court  and  an  order 
denying  a  motion  for  a  new  trial. 

William  J.  Kelly  for  appellant. 

WUlougKby  B*  Dobbs  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Bartlett,  Martin,  Vann  and  Werner,  JJ.    Dis- 
senting: Parker,  Ch.  J.,  O'Brien  and  Cullen,  JJ. 


MEMORANDA.  517 

John  E.  O'Connor,  as  Surviving  Partndfr  of  the  Firm  of 
Jones  &  O'Connor,  Appellant,  v.  The  City  of  New  York 
et  al.,  Respondents. 

Jones  v.  City  of  New  York,  60  App.  Div.  161,  affirmed. 
(Argued  February  26,  1908;  decided  March  17,  1908.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  May 
14, 1901,  affirming  a  judgment  in  favor  of  defendants  entered 
■upon  a  decision  of  the  court  at  a  Trial  Term  without  a  jury. 

James  M.  Gifford  and  John  Mulholland  for  appellant. 

George  L.  Hives,  Corporation  Counsel  (Theodore  Connoly 
and  Terence  Farley  of  counsel),  for  respondents. 

Judgment  affirmed,  with  costs,  on  opinion  below. 
Concur:    Parker,  Ch.  J.,  O'Brien,  Bartlett,  Martin, 
Vann,  Cullen  and  Werner,  JJ. 


John  R.  Young  et  al.,  Appellants,  v.  "W  infield  S.  Stone,  as 
Sheriff  of  Broome  County,  Respondent. 

Young  v.  Stone,  61  App.  Div.  864,  affirmed. 
(Argued  February  27,  1908;  decided  March  17,  1908.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  May 
22,  1901,  affirming  a  judgment  in  favor  of  defendant  entered 
upon  a  dismissal  of  the  complaint  by  the  court  at  a  Trial  Term 
and  an  order  denying  a  motion  for  a  new  trial. 

T  £.  Merchant  and  Z.  M.  Merchant  for  appellants. 

IT.  D.  Ilinman  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:  Parker,   Ch.  J.,  O'Brien,    Bartlett,   Martin, 
Vann,  Cullen  and  Werner,  JJ. 
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Louis  T.  Lehmeyer,  Respondent,  v.  Moses  H.  Moses, 
Appellant. 

Lehmeyer  v.  Moses,  67  App.  Div.  581,  affirmed. 
(Argued  March  2, 1908;  decided  March  17,  1908.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Jan- 
uary 27,  1902,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  directed  by  the  court  and  an  order 
denying  a  motion  for  a  new  trial. 

Edmund  Z.  Mooney  and  Frederick  A.  Card  for  appellant 

E.  Ritzema  De  Grove  for  respondent. 

Judgment  affirmed,  with  costs,  on  opinion  of  Ingraham, 
J.,  below. 

Concur:  Parker,  Ch.  J.,  O'Brien,  Bartlett,  Martin, 
Cullen  and  Werner,  JJ.    Absent :  Gray,  J. 


Mary  L.  Crawford,  Appellant,  v.  The  City  of  New  York, 

Respondent. 

Crawford  v.  City  of  New  York,  68  App.  Div.  107,  affirmed. 
(Argued  March  2,  1908;  decided  March  17,  1908.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Feb- 
ruary 20,  1902,  affirming  a  judgment  in  favor  of  defendant 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

Lyman  A.  Spalding  and  John  P.  East  for  appellant. 

George  L.  Rives,  Corporation  Counsel  (Terence  Farley 
and  Theodore  Connoly  of  counsel),  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :    Parker,  Ch.  J.,  O'Brien,   Bartlett,  Martin, 
Cullen  and  Werner,  J  J.     Absent :  Gray,  J. 
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Mary  Eichholz  et  ah,  as  Executors  of  John  Eiohholz, 
Deceased,  Respondents,  v.  The  Niagara  Falls  Hydraulic 
Power  and  Manufacturing  Company,  Appellant. 

Eichholz  v.  Niagara  Falls  K  P.  <&  M.  Co.,  68  App.  Div.  441,  affirmed. 
(Argued  March  2, 1903;  decided  March  17,  1908.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
January  18, 1902,  affirming  a  judgment  in  favor  of  plaintiffs 
entered  upon  a  verdict  and  order  denying  a  motion  for  a  new 
trial. 

Alfred  W.  Ghray  for  appellant. 

P.  F.  King  for  respondents. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:    Parker,  Ch.  J.,  O'Brien,  Bartlett,  Martin, 
Cullen  and  Werner,  J  J.    Absent :  Gray,  J. 


Bank  of  Staten  Island,  Respondent,  v.  The  City  of  New 
York,  Appellant. 

Bank  of  Staten  Itland  v.  City  of  Ntw  York,  68  App.  Div.  231,  affirmed. 
(Argued  March  3, 1903;  decided  March  17,  1903.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
January  29,  1902,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  the  report  of  a  referee. 

George  Z.  fiwes,  Corporation  Counsel  (James  McKeen  of 
counsel),  for  appellant. 

WiUdam  D.  Oaillard  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:  Parker,  Ch.  J.,  O'Brien,  Bartlett,  Martin, 
Cullen  and  Werner,  JJ.    Absent :  Gray,  J. 
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Ida    Hamilton    Crook,    Respondent,    v.  John   C.    Scott, 
Appellant,  Impleaded  with  Another. 

Crook  v.  Scott,  65  App.  Div.  139,  affirmed. 
(Argued  March  4,  1903;  decided  March  17,  1903.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
November  18,  1901,  affirming  a  judgment  in  favor  of  plain- 
tiff entered  upon  a  verdict  and  an  order  denying  a  motion  for 
a  new  trial. 

Carlos  C.  Alden  and  Ingle  Carpenter  for  appellant 

Frank  Barker  for  respondent. 

Judgment  affirmed,  with  costs,  on  opinion  below. 
Concur :  Parker,  Ch.  J.,  Gray,  O'Brien,  Bartlett,  Mar- 
tin, Cullen  and  Werner,  JJ. 


Charles  A.  Wagner,  Respondent,  v.  Th^  Brooklyn  Heights 
Railroad  Company,  Appellant. 

Wagner  v.  Brooklyn  Height*  R.  R  Co,  69  App,  Div.  349,  affirmed. 
(Argued  March  4,  1903;  decided  March  17,  1903.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
February  27,  1902,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

I  H.  Odand  and  George  D.  Yeoman*  for  appellant. 

Isaac  M.  Kapper  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  O'Brien,  Bartlett,  Martin,  Cullen  and  Wer- 
ner, JJ.    Not  voting :  Parker,  Ch.  J.,  and  Gray,  J. 
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James  H.  Flynn,  Appellant,  v.  The  City  of  New  York, 

Respondent. 

Canice  Cassin,  Appellant,  v.  The  City  of  New  Tore, 

Respondent. 

Flynn  v.  City  of  New  York,    )  69  A       Div  m  afflrmed 

Casein  v.  City  of  New  York,  ) 

(Argued  March  4,  1908;  decided  March  17,  1908.) 

Appeals  from  judgments  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
March  17,  1902,  modifying  and  affirming  as  modified  judg- 
ments in  favor  of  plaintiffs  entered  upon  the  report  of  a 
referee. 

Thomas  F.  Magner  for  appellants. 

George  L.  Hives,  Corporation  Coimsd  (James  McKeen  of 
counsel),  for  respondent. 

Judgments  affirmed,  with  costs ;  no  opinion. 
Concur :   Parker,  Ch.   J.,  O'Brien,  Bartlett,  Martin, 
Cullen  and  Werner,  JJ.     Absent :  Gray,  J. 


Sarah    E.    O'Callaghan,    Respondent,   v.    Metropolitan 
Street  Railway  Company,  Appellant. 

QCaUaghan  v.  Metropolitan  Street  By.  Co.,  69  App.  Div.  574,  affiimed. 
(Submitted  March  6,  1908;  decided  March  24,  1908.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
March  19,  1902,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

Charles  F.  Brown,  Bayard  IT.  Ames  and  Henry  A.  Hob* 
inson  for  appellant. 

Thomas  P.  Wickes  and  Charles  H.  La  Rue  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:  Parser,  Ch.  J.,   O'Brien,  Bartlett,   Martin, 
Cullen  and  "Werner,  J  J.    Not  sitting :  Gray,  J. 
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John  George  Eberhardt,    Respondent,  v.   Metropolitan 
Street  Railway  Company,  Appellant. 

Ebertordt  v.  Metropolitan  Street  By.  Co.,  09  App.  Div.  560,  620,  affirmed. 
(Submitted  March  6,  1908;  decided  March  24,  1908.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
March  19,  1902,  modifying  and  affirming  as  modified  a  judg- 
ment in  favor  of  plaintiff,  entered  upon  a  verdict  and  an 
order  denying  a  motion  for  a  new  trial. 

Charles  F.  Brown  ^  Arthur  Ofner  and  Henry  A.  Robin- 
son for  appellant. 

Stephen  C.  Baldwin  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:   Parker,  Ch.  J.,  O'Brien,   Babtlett,  Martin, 
Cullen  and  Werner,  J  J.    Not  sitting :  Gray,  J. 


Melle  S.  T.  Werner,  Respondent,  v.  William  R.  Hearst, 

Appellant. 

Reported  below,  76  App.  Div.  875. 

(Argued  March  16,  1908;  decided  March  24,  1908.) 

Motion  to  dismiss  an  appeal  by  permission  from  a  judgment 
of  the  Appellate  Division  of  the  Supreme  Court  in  the  second 
judicial  department,  entered  January  16,  1903,  affirming  a 
judgment  in  favor  of  plaintiff  entered  upon  a  verdict  and  an 
order  denying  a  motion  for  a  new  trial. 

The  motion  was  made  upon  the  grounds  that  the  motion 
papers  upon  which  leave  to  appeal  was  granted  were  defec- 
tive ;  that  there  is  no  question  raised  by  exception  which  the 
Court  of  Appeals  has  jurisdiction  to  consider  or  which  is  not 
frivolous. 

Roger  M.  Sherman  for  motion. 

David  B.  Hill  opposed. 

Motion  denied,  with  ten  dollars  costs. 
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Patrick  Clark,  Respondent,  v.   The  Brooklyn   Heights 
Railroad  Company,  Appellant. 

Reported  below,  78  App.  Div.  478. 

(Argued  March  16,  1903;  decided  March  24,  1903.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  second  judicial 
department,  entered  February  13, 1903,  affirming  a  judgment 
in  favor  of  plaintiff  entered  upon  a  verdict  and  an  order 
denying  a  motion  for  a  new  trial. 

The  motion  was  made  upon  the  ground  that  the  appeal  was 
from  a  judgment  of  the  Appellate  Division  unanimously 
affirming  a  judgment  entered  upon  a  verdict  in  an  action  to 
recover  damages  for  a  personal  injury,  with  the  exception 
that  one  justice  dissented  upon  the  ground  that  the  amount  of 
the  verdict  was  excessive. 

Isaac  M.  Kapper  for  motion. 
George  D.  Yeomans  opposed. 
Motion  denied,  without  costs. 


Martha  H.  Starbuck,  Respondent,  v.  Matilda  E.  Starbuck 
et  al.,  Appellants,  Impleaded  with  Others. 

(Submitted  March  2,  1908;  decided  March  24,  1903.) 

Motion  for  reargument  denied,  with  ten  dollars  costs.  (See 
173  N.  Y.  503.)  

Caroline  Quade,  Appellant,  v.  Peter  Bertsch,  Individually 
and  as  Executor  and  Trustee  under  the  "Will  of  William 
Broistedt,  Deceased,  et  al.,  Respondents. 

(Submitted  March  16,  1903;  decided  March  24,  1903.) 

Motion  to  amend  remittitur.     (See  173  N.  Y.  615.) 

Motion  granted  and  remittitur  amended  so  as  to  allow  costs 
to  each  party  appearing  in  this  court  and  filing  briefs,  payable 
out  of  the  estate. 
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John  P.  Kane  Company,  Appellant,  v.  Francis  S.  Kinney 
et  al.,  Defendants. 

Clarence  L.  Smith  et  al.,  Appellants,  and  Charles  N.  Tal- 
bot, as  Assignee  of  Andrew  J.  Robinson,  Respondent. 

(Submitted  March  16,  1908;  decided  March  24,  1908.) 

Motion  to  amend  remittitur.    (See  174  N.  Y.  69.) 

Motion  granted,  with  costs  against  the  assignee  payable  out 
of  the  assigned  estate. 

Jacob  Fritz  et  al.,  Appellants,  v.  The  City  Trust  Company 
of  New  York,  as  Trustee  under  the  Will  of  Eliza  Eisner, 
Deceased,  Respondent. 

(Submitted  March  2,  1908;  decided  March  24,  1908.) 

Motion  for  reargument  denied,  without  costs.  (See  173  N. 
Y.  622.) 

May  Thorne  Brantingham,  Respondent,  v.  Eunice  C.  Huff, 
Individually  and  as  Executrix  of  Joseph  Thorne,  Deceased, 
Appellant,  Impleaded  with  Others. 

(Submitted  March  16, 1908;  decided  March  24,  1908.) 

Motion  for  reargument  denied,  without  costs.  (See  174  N. 
Y.  53.) 

Isabella  L.  Lake,  as  Administratrix  of  the  Estate  of  Hiram 
Lake,  Deceased,  Respondent,  v.  George  W.  Anderson, 
Appellant. 

Lake  v.  A?idei'#m,  76  App.  Div.  189,  appeal  dismissed. 
(Argued  March  16,  1903;  decided  March  24,  1903.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  third  judicial 
department,  entered  November  24,  1902,  affirming  a  judg- 
ment in  favor  of  plaintiff  entered  upon  the  report  of  a 
referee. 
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The  motion  was  made  upon  the  grounds  that  the  affirmance 
was  unanimous  and  that  there  was  no  legal  question  in  the 
case  of  sufficient  doubt  to  require  its  review  by  the  Court  of 
Appeals. 

A.  D.  Wales  for  motion. 

J.  C.  TaUmadge  opposed. 

Motion  granted  and  appeal  dismissed,  with  costs  in  this 
court  and  ten  dollars  costs  of  motion. 


Theresa  Storm  et  al.,  Appellants,  v.  Sophie  McGrover  et 
al.,  Individually  and  as  Administratrices  of  the  Estate  of 
Caroline  Preiss,  Deceased,  et  al.,  Respondents. 

Storm  v.  McGrover,  70  App.  Div.  38,  appeal  dismissed. 
(Submitted  March  16,  1903;  decided  March  24,  1908.) 

Motion  to  dismiss  an  appeal  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  first  judicial  depart- 
ment, entered  March  13,  1902,  reversing  an  interlocutory 
judgment  in  favor  of  plaintiffs  entered  upon  a  decision  of  the 
court  on  trial  at  Special  Term  and  granting  a  new  trial. 

The  motion  was  made  upon  the  ground  that  the  Court  of 
Appeals  had  no  jurisdiction  to  entertain  the  appeal. 

Robert  H.  Barnet  for  motion. 

Eugene  Cohn  and  Julius  Levy  opposed. 

Motion  granted  and  appeal  dismissed,  with  costs  in  this 
court  and  ten  dollars  costs  of  motion. 


Mart  D.  Sherman,  Respondent,  v.  Levi  C.  Weir,  as  Presi- 
dent of  the  Adams  Express  Company,  Appellant. 

Sherman  v.  Weir,  76  App.  Div.  628,  appeal  dismissed. 
(Argued  March  16,  1903;  decided  March  24,  1C03.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  second  judicial 
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department,  entered  November  29,  1902,  affirming  a  judg- 
ment in  favor  of  plaintiff  entered  upon  the  report  of  a  referee. 
The  motion  was  made  upon  the  ground  that  no  exception 
appeared  in  the  record  which  raised  any  question  of  law, 
except  such  as  was  frivolous. 

Roger  M.  Sherman  for  motion. 

Richard  Reid  Rogers  opposed. 

Motion  granted  and  appeal  dismissed,  with  costs  in  this 
court  and  ten  dollars  costs  of  motion. 


In  the  Matter  of  the  Application  of  Patrick  Fay,  Appel- 
lant, for  a  Peremptory  Writ  of  Mandamus  against  John 
N.  Partridge,  as  Commissioner  of  Police  cf  the  Citv  of 
New  York,  Respondent. 

In  the  Matter  of  William  J.  Lahey,  Appellant,  for  a  Per- 
emptory Writ  of  Mandamus  against  John  N.  Partridge, 
as  Commissioner  of  Police  of  the  City  of  New  York, 
Respondent. 

In  the  Matter  of  the  Application  of  William  Colby,  Appel- 
lant, for  a  Peremptory  Writ  of  Mandamus  against  John 
N.  Partridge,  as  Commissioner  of  Police  of  the  City  of 
New  York,  Respondent. 

Matter  of  Fay  v.  Partridge,  78  App.  Div.  204,  reversed. 
Matter  of  Lahey  v.  Partridge,  78  App.  Div.  199,  reversed. 
Matter  of  Colby  v.  Partridge,  78  App.  Div.  639,  reversed. 
(Argued  February  10,  1903;  decided  March  24,  1903.) 

Appeals  from  orders  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Janu- 
ary 14,  1903,  which  affirmed  orders  of  Special  Term  denying 
motions  for  peremptory  writs  of  mandamus  to  compel  the 
defendant  to  reinstate  the  petitioners  in  the  position  of  detec- 
tive sergeant  in  the  police  force  of  the  city  of  New  York. 

John  M.  Bowers  for  appellants. 

George  Z.  Rives,  Corporation  Counsel  {Theodore  Conncly 
and  Terence  Farley  of  counsel),  for  respondent. 
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O'Brien,  J.  These  three  cases  are  substantially  identical  in 
their  facts,  and  the  appeals  present  the  same  question  as  was 
involved  in  Matter  of  Sugden,  just  decided  (174  N.  Y.  87). 
The  general  question  involved  is  whether  the  amendment  to 
the  New  York  charter  (§  290,  ch.  466  of  the  Laws  of  1901)  vio- 
lates that  provision  of  the  Constitution  (Art.  X,  section  2), 
which  provides  that  "All  city,  town  and  village  officers,  whose 
election  or  appointment  is  not  provided  for  by  this  constitution, 
shall  be  elected  by  the  electors  of  such  cities,  towns  and  villages, 
or  of  some  division  thereof,  or  appointed  by  such  authorities 
thereof,  as  the  legislature  shall  designate  for  that  purpose." 
The  opinion  of  Judge  Haight  in  the  Sugdeii  case  has  disposed 
of  that  contention  and  the  decision  in  that  case  controls  the  dis- 
position that  should  be  made  of  these  cases.  I  would,  however, 
add  one  suggestion  to  the  opinion  in  the  Sugden  case,  and 
that  is  that  the  amendment  of  the  charter  in  question  did  not 
create  or  provide  for  filling  any  office  within  the  meaning  of 
the  Constitution.  The  petitioners  in  these  cases,  undoubtedly, 
held  city  offices  within  the  meaning  of  the  Constitution,  but 
what  was  the  office  that  they  held  and  how  did  they  receive 
the  appointment  ?  I  think  the  office  was  that  of  policeman. 
They  were  members  of  the  police  force  and  as  such  they  were 
regularly  and  legally  appointed  to  the  place  by  the  constituted 
local  authorities  within  the  requirements  of  the  Constitution. 
If  the  office  that  the  petitioners  held  under  the  statute  was 
that  of  policeman  then  there  is  no  question  with  respect  to 
the  validity  of  the  appointment.  The  amendment  in  ques- 
tion provided  for  the  government  and  gradation  of  the  police 
force  and  the  name  that  was  given  to  the  places  filled  by  the 
petitioners  is  not  very  material.  The  legislature  may  provide 
for  the  division  of  the  police  force  regularly  created  and 
appointed  into  such  separate  squads  as  may  be  necessary  for 
the  preservation  of  the  public  peace  and  the  enforcement  of 
the  laws.  That,  I  think,  was  all  that  was  intended  or  accom- 
plished by  the  statute  in  question.  The  legislature  has  the 
power  to  provide  that  the  police  force  shall  be  divided  into 
patrolmen,  roundsmen  and  detectives  or  detective  sergeants 
or  in  any  other  way  that  it  may  judge  necessary  for  the  effi- 
ciency of  the  force,  but  legislation  of  that  character  does  not, 
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in  any  proper  sense,  create  a  distinct  office  or  provide  for  filling 
it.  There  may  be  in  the  police  force  patrolmen,  roundsmen 
and  detectives,  but  they  are  all  policemen  and  nothing  else  in 
the  eye  of  the  law.  Each  of  these  classes  or  divisions  of  the 
police  force  does  not  constitute  a  new  or  distinct  office.  They 
are  only  parts  of  one  single  organized  body.  A  statute 
that  directs  the  manner  in  which  certain  members  of  the 
police  force  shall  be  assigned  to  perform  certain  duties  does 
not  necessarily  create  an  office  or  provide  for  an  appoint- 
ment to  it.  The  office  of  policeman  was  created  before, 
and  when  the  statute  in  question  took  effect  the  petitioners 
were  all  in  office  under  regular  and  valid  appointments. 
What  the  statute  in  question  did  was  to  provide  for  the 
organization  of  a  bureau  to  be  known  as  a  detective 
bureau ;  that  is  to  say,  it  provided  for  the  assignment  of  a 
certain  designated  class  of  policemen  to  certain  designated 
duties.  The  class  so  selected  was  called  detectives,  and  as  a 
body  they  constituted  the  detective  bureau,  but  they  were 
policemen  all  the  time  and  nothing  else.  They  exercised  no 
powers  and  performed  no  duties  except  such  as  pertain  to  the 
police  force  generally.  They  may  have  been  given  some 
special  advantages  or  privileges.  They  may  have  been 
clothed  in  a  different  uniform  and  may  have  been  entitled  to 
a  different  salary,  but  the  office  that  they  held  was  the  city 
office  of  policeman.  The  question,  therefore,  is  whether  an 
act  of  the  legislature  which  directs  the  police  commissioner  to 
maintain  a  detective  bureau,  to  be  selected  from  certain  desig- 
nated classes  of  the  general  police  force,  violates  that  pro- 
vision of  the  State  Constitution  which  forbids  the  legislature 
from  appointing  local  officers.  Unless  a  detective  sergeant  is 
a  distinct  office,  separate  and  apart  from  that  of  policeman,  it 
would  seem  to  be  clear  that  this  provision  of  the  Constitution 
has  no  application.  If  a  detective  sergeant  is  a  distinct  and 
separate  office,  then  a  patrolman  or  a  roundsman  or  a  member 
of  the  police  force  known  and  designated  by  some  special 
name  would  be  also  a  distinct  and  separate  officer,  and  any 
law  designating  particular  members  of  the  police  for  the  per- 
formance of  some  special  duty  would  be  equally  violative  of 
the  Constitution.     It  seems  to  me  that  the  statute  in  question 
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is  not  open  to  the  constitutional  objection  suggested.  It  did 
not  create  any  new  office.  It  did  not  appoint  any  one  to  any 
new  office.  It  provided  for  some  details  in  the  organization 
and  government  of  the  police  force  and  for  the  assignment  of 
a  certain  designated  class  of  police  officers  to  the  performance 
of  certain  designated  police  duties. 

When  the  petitioners  were  assigned  to  the  detective  bureau 
the  office  that  they  held  was  that  of  policemen.  They  did 
not  cease  to  hold  that  office  upon  their  assignment,  nor  were 
they  appointed  to  any  other  office,  since,  if  they  were,  it  would 
follow  that  they  would  then  hold  two  offices,  that  of  police- 
man and  detective  sergeant.  They  still  continued  to  hold  the 
office  to  which  they  originally  had  been  appointed  by  the  local 
authorities.  All  that  the  statute  in  question  accomplished 
was  to  direct  or  require  the  commissioner  to  maintain  a  bureau 
for  some  special  service  or  police  duty.  The  assignment  of 
the  petitioners  to  that  duty,  in  obedience  to  the  act,  was  not 
the  creation  of  any  other  office  than  the  one  they  already 
held,  nor  the  appointment  to  any  other  office.  It  was  simply 
a  provision  for  maintaining  a  bureau  in  the  police  department 
for  special  service,  and  the  fact  that  this  bureau  was  to  be 
formed  from  members  of  the  force  designated  by  classes,  and 
to  be  called  detective  sergeants,  does  not  bring  the  statute  in 
conflict  with  the  Constitution. 

The  orders  of  the  Appellate  Division  and  those  of  the 
Special  Term  should  be  reversed,  and  the  prayer  of  the 
petitioners  should  be  granted,  with  costs. 

Parker,  Ch.  J.  (and  Gray,  Haight,  Martin,  Vann  and 
Werner,  JJ.,  in  result)  concur. 

Orders  reversed,  etc. 

Henry  C.  M.  Ingraham,  as  Trustee  under  the  Will  of  Eliza- 
beth K.  Underhill,  Deceased,  Respondent,  v.  Albert  E. 
Donovan,  Appellant,  Impleaded  with  Others. 

Ingraham  v.  Donovan,  74  App.  Div.  626,  affirmed. 
(Argued  March  16,  1908;  decided  March  81,  1908.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
34 
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June  19, 1902,  which  affirmed  an  order  of  Special  Term  sus- 
taining plaintiff's  exceptions  to  the  report  of  a  referee. 

Michael  JFurst,  George  W.  McKemie  and  John  F.  Nelson 
for  appellant. 

George  G.  Reynolds  for  respondent. 

Order  affirmed,  with  costs ;  no  opinion. 
Concur:  Parker,  Ch.   J.,   O'Brien,  Bartlrtt,   Haight, 
Vann,  Cullen  and  Werner,  JJ. 


James  Flanagan,  Plaintiff,  v.  John  C.  Shaw  et  al., 
Defendants. 
William  P.  Beach,  Appellant ;  William  Buhler,  as  Execu- 
tor of  William  Buhler,  Deceased,  Respondent. 

Flanagan  v.  Shaw,  74  App.  Div.  508,  affirmed. 
(Argued  March  16,  1903;  decided  March  81,  1908.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  July 
8, 1902,  which  affirmed  an  order  of  Special  Term  confirming 
the  report  of  a  referee  awarding  a  certain  fund  to  the  respond- 
ent herein. 

Augustus  Van  Wyck  and  John  C.  Shaw  for  appellant. 

Newell  Martin  and  Edward  B.  Whitney  for  respondent. 

Order  affirmed,  with  costs ;  no  opinion. 
Concur:  Parker,   Ch.  J.,  O'Brien,  Bartlett,  Haight, 
Vann,  Cullen  aud  Werner,  JJ. 


The  People  of  the  State  of  New  York  ex  rel.  Auguste 
Bolza,  Respondent,  v.  Robert  B.  Adam  et  al.,  as  Grade 
Crossing  Commissioners  of  the  City  of  Buffalo,  Appellants. 

People  ex  rel.  Bolza  v.  Adam,  79  App.  Div.  807,  appeal  dismissed. 
(Argued  March  17,  1908;  decided  March  31,  1908.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
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December  31,  1902,  which  reversed  a  decision  of  the  defend- 
ant commissioners  denying  the  relator's  request  for  a  hearing 
and  for  the  appointment  of  a  commission  to  appraise  the 
amount  of  damages  caused  to  her  premises  by  the  erection  of 
a  certain  viaduct  and  tunnel. 

Spencer  Clinton  for  appellants. 

Frank  F.  Williams  for  respondent. 

Appeal  dismissed,  with  costs ;  no  opinion. 
Concur:  Parker,   Ch.  J.,  O'Brien,  Bartlbtt,    Haioht, 
Vann,  Cullen  and  Werner,  JJ. 


The  People  of  the  State  of  New  York  ex  rel.  Evander 
M.  Hamilton,  Respondent,  v.  William  D.  Stratton  et  ah, 
Constituting  the  Board  of  Water  Commissioners  of  the 
City  of  Middletown,  et  al.,  Appellants. 

People  ex  rel.  Hamilton  v.  Stratton,  79  App.  Div.  149,  affirmed. 
(Submitted  March  17,  1908;  decided  March  81,  1908.) 

Appeal  from  ail  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
February  2,  1903,  which  affirmed  an  order  of  Special  Term 
granting  a  motion  for  a  peremptory  writ  of  mandamus  to 
compel  the  defendant  board  of  water  commissioners  to  appoint 
the  relator  to  the  office  of  clerk  of  said  board. 

Thomas  Watts  for  appellants. 

Henry  W.  Wiggins  and  Russell  Wiggins  for  respondent. 

Order  affirmed,  with  costs,  on  opinion  below. 
Concur:  Parker,   Ch.   J.,   O'Brien,   Baetlett,  Haight, 
Vann,  Cullen  and  Werner,  JJ. 
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The  People  of  the  State  of  New  York  ex  rel.  The  New 
York  Central  and  Hudson  River  Railroad  Company  et 
al.,  Appellants,  v.  The  Board  of  Railroad  Commissioners 
of  the  State  of  New  York  et  al.,  Respondents. 

People  ex  rel.  N.  T.  C.  &  IT.  B.  B.  B.  Co.  v.  Board  of  B.  B.  Comrt.,  79 
App.  Div.  642,  affirmed. 
(Argued  March  17,  1008;  decided  March  81,  1903.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  Janu- 
ary 16,  1903,  which  affirmed  a  determination  of  the  defendant 
railroad  commissioners  that  public  convenience  and  necessity 
require  the  construction  of  the  railroad  of  the  respondent 
Syracuse,  Skanealeles  and  Moravia  Railroad  Company. 

Ira  A.  Place>  Thomas  Emery  and  George  Barrow  for 
appellants. 

T.  F.  Hamilton  for  respondents. 

Order  affirmed,  with  costs  ;  no  opinion. 
Concur :  Parker,  Ch.  J.,  O'Brien,  Haight,  Vann,  Cullrn 
and  Werner,  JJ.    Not  voting :  Bartlett,  J. 


The  People  of  the  State  of  New  York  ex  rel.  The  New 
York  Central  and  Hudson  River  Railroad  Company  et 
al,  Respondents,  v.  Thomas  L.  Feitner  et  al.,  as  Commis- 
sioners of  Taxes  and  Assessments  of  the  City  of  New  York, 
Appellants. 

People  ex  rel  N.  7.  C.  &  H.  B.  B.  B.  Co.  v.  Feitner,  75  App.  Div.  537, 
affirmed. 
(Argued  March  17,  1903;  decided  March  31,  1908.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Janu- 
ary 6,  1903,  which  reversed  an  order  of  Special  Term  dismiss- 
ing a  writ  of  certiorari  to  review  an  assessment  for  taxation 
upon  the  capital  stock  of  the  defendant  Spuyten  Duyvil  and 
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Port  Morris  Railroad  Company  for  the  year  1901,  and  granted 
a  motion  to  strike  such  assessment  from  the  roll. 

George  L.  Rives,  Corporation  Counsel  {George  S.  Coleman 
and  David  Rumsey  of  counsel),  for  appellants. 

Ira  A.  Place  and  Thomas  Emery  for  respondents. 

Order  affirmed,  with  costs ;  no  opinion. 
Concur:    Parker,  Ch.   J.,  O'Brien,  Bartlett,  Haight, 
Vann,  Cullrn  and  Werner,  J  J. 


Charles  O.  Gates,  Appellant,  v.  William  M.  Dudgeon,  as 
Executor  of  and  Trustee  under  the  Will  of  Richard  Dud- 
geon, Deceased,  Respondent. 

(Submitted  March  23, 1908;  decided  March  81,  1903.) 

Motion  for  reargnment  denied,  with  ten  dollars  costs.  (See 
173  N.  Y.  426.) 

The  People  of  the  State  of  New  York  ex  rel.  James  Regan, 
Appellant,  v.  Bernard  J.  York  et  al.,  as  Police  Commis- 
sioners of  the  City  of  New  York,  Respondents* 

People  ex  rel.  Began  v.  York,  78  App.  Div.  482,  affirmed. 
(Argued  March  18,  1903;  decided  April  7,  1903.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
January  30,  1903,  which  affirmed  the  proceedings  of  the 
defendants  in  dismissing  the  relator  from  the  position  of 
patrolman  in  the  police  department  of  the  city  of  New  York. 

Louis  J.  Grant  for  appellant. 

George  Z.  Hives,  Corporation  Counsel  {Theodore  Connoh/ 
and  Terence  Farley  of  counsel),  for  respondents. 

Order  affirmed,  with  costs ;  no  opinion. 
Concur :  Parker,  Ch.  J.,  O'Brien,  Haight,  Vann,  Cullen 
and  Werner,  JJ.    Not  voting :  Bartlett,  J. 
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C.  Ernest  Batne  et  al.,  Respondents,  v.  Anson  W.  Hard  et 
al.,  Appellants. 

Bayne  v.  Hard,  77  App.  Div.  251,  affirmed. 
(Argued  March  18, 1908;  decided  April  7,  1908.) 

Appeal,  by  permission,  from  an  interlocutory  judgment, 
entered  December  18,  1902,  upon  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  first  judicial  depart- 
ment, which  reversed  an  order  of  Special  Term  overruling  a 
demurrer  to  counterclaims  set  forth  in  the  answer  and  sus- 
tained the  demurrer. 

The  following  are  the  questions  certified  : 

"  1.  Is  the  first  counterclaim  set  forth  in  the  answer  insuffi- 
cient in  law  upon  the  face  thereof  ? 

"  2.  Is  said  counterclaim  of  the  character  specified  in  section 
501  of  the  Code  of  Civil  Procedure  (the  objections  specified 
by  the  demurrer  thereto  being  that  the  demand  therein  set 
forth  could  not  have  been  allowed  as  a  counterclaim  against 
T.  P.  Jones  &  Co.  or  Swaney,  the  assignee  of  said  firm,  while 
the  contract  of  August  10,  1901,  belonged  to  either  of  them ; 
that  the  alleged  cause  of  action  set  forth  in  the  complaint 
never  accrued  either  to  said  firm  or  to  its  assignee.  Swaney, 
and  that  the  facts  set  forth  in  said  counterclaim  do  not  consti- 
tute an  equitable  setoff  or  recoupment  as  against  the  cause  of 
action  set  forth  in  the  complaint  or  as  against  the  plaintiffs)  ? 

u  3.  Does  the  said  alleged  counterclaim  state  facts  sufficient 
to  constitute  a  cause  of  action  against  plaintiffs  ? 

"  4.  Is  the  second  counterclaim  insufficient  in  law  upon  the 
face  thereof  ? 

"  5.  Is  said  second  counterclaim  of  the  character  specified  in 
section  501  of  the  Code  of  Civil  Procedure  (the  objections 
specified  by  the  demurrer  thereto  being  that  the  demand 
therein  set  forth  could  not  have  been  allowed  as  a  counter- 
claim against  T.  P.  Jones  &  Co.  or  Swaney,  the  assignee 
of  said  firm,  while  the  contract  of  August  10,  1901,  belonged 
to  either  of  them  ;  that  the  alleged  cause  of  action  set  forth 
in  the  complaint  never  accrued  either  to  said  firm  or  to  its 
assignee  Swaney,  and  that  the  facts  set  forth  in  said  counter- 
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claim  do  not  constitute  an  equitable  setoff  or  recoupment  as 
against  the  cause  of  action  set  forth  in  the  complaint  or  as 
against  the  plaintiffs)  ? 

"  6.  Does  the  second  alleged  counterclaim  state  facts  suf- 
ficient to  constitute  a  cause  of  action  against  the  plaintiffs?" 

Edward  B.  Whitney  and  Charles  BulJdey  Hubhell  for 
appellants. 

Howard  B.  Bayne  for  respondents. 

Judgment  affirmed,  with  costs,  on  opinion  below.  Ques- 
tions certified  answered  as  follows  :  First  and  fourth  answered 
in  the  affirmative  and  the  rest  in  the  negative. 

Concur:  Parker,  Ch.  J.,  O'Brien,  Bartlett,  Haight, 
Vann,  Cullen  and  Werner,  JJ. 


Michael  J.  Griffin,  Respondent,  v.  Brooklyn  Ball  Club, 

Appellant. 

Griffin  v.  Brooklyn  BaU  Club,  68  App.  Div.  566,  affirmed. 
(Argued  March  19,  1903;  decided  April  7,  1903.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
January  13,  1902,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  on  trial  at  a  Trial  Term 
without  a  jury. 

John  M.  Ward  for  appellant. 

M.  W.  Van  Auken  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:    Parker,  Ch.  J.,  O'Brien,  Bartlett,  Haight, 
Vann,  Cullen  and  Werner,  JJ. 


Tobia  Prat  a,  Respondent,  v.  Samuel  Green,  Appellant. 

Prata  v.  Qreen,  70  App.  Div.  224,  affirmed. 
(Argued  March  20, 1908;  decided  April  7,  1908.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  April 


536  MEMORANDA. 

1, 1902,  affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  a  verdict  and  an  order  denying  a  motion  for  a  new  triaL 

Alexander  Jiosenthal  for  appellant. 

Milton  Mayer  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:  Parker,   Ch.   J.,  O'Brien,   Bartlett,   Haight, 
Vann,  Cullen  and  Werner,  JJ. 


J.  R.  Alsing  Company,  Appellant,  v.  New  England  Quartz 
and  Spar  Company,  Respondent. 

Alsing  Co.  v.  Neio  England  Quartz  &  Spar  Co.,  66  App.  Div.  473,  affirmed. 
(Argued  March  20,  1903;  decided  April  ?,  1903.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
December  24,  1901,  affirming  a  judgment  in  favor  of  defend- 
ant entered  upon  a  verdict  and  an  order  denying  a  motion  for 
a  new  trial. 

James  C.  Cropsey  for  appellant. 

Oeorge  C.  Lay  for  respondent. 

Judgment  affirmed,  with  costs  ;  no  opinion. 
Concur:  Parker,   Ch.   J.,  O'Brien,   Bartlett,  Haioht, 
Vann,  Cullen  and  Werner,  JJ. 


Mitchell  A.  C.  Levy,  Appellant,  v.  George  H.  B.  Hill, 

Respondent. 

Levy  v.  RiU,  70  App.  Div.  95,  affirmed. 
(Argued  March  20,  1908;  decided  April  7,  1908.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  March 
13,   1902,  sustaining  defendant's  exceptions,  ordered  to  be 


MEMORANDA.  537 

heard  in  the  first  instance   by  the  Appellate  Division,  and 
granting  a  motion  for  a  new  trial. 

John  Frankenheimer  for  appellant. 

J.  Langdon  Ward  for  respondent. 

Order  affirmed  and  judgment  absolute  ordered  for  defend- 
ant on  the  stipulation,  with  costs  ;  no  opinion. 

Concur :  Parker,  Ch.  J.,  O'Brien,  Bartlett,  Haioht, 
Vann,  Cullen  and  Werner,  JJ. 


Gustavus  Isaacs,  Respondent,  v.  John  Dawson  et  al., 
Appellants. 

Isaacs  v.  Dawson,  70  App.  Div.  232,  affirmed. 
(Argued  March  23,  1903;  decided  April  7,  1903.) 

Appeal  from  a  judgment  of  the  Appellate  Division-  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  March 
29,  1902,  affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  a  verdict  and  an  order  denying  a  motion  for  a  new 
trial. 

David  Thornton  for  appellants. 

Frank  M.  Avery  and  M.  A.  Kursheedt  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:    Parker,   Ch.    J.,    Gray,    O'Brien,   Bartlett, 
Haioht,  Martin  and  Vann,  JJ. 


Gustav  Lindenthal,  Appellant,  v.  Germania  Life  Insur- 
ance Company,  Respondent. 

(Submitted  March  80,  1903;  decided  April  7,  1908.) 

Motion  for  reargument  denied,  with  ten  dollars  costs.    (See 
174  N.  Y.  76.) 


538  MEMORANDA. 

William  F.  Norton  et  al.,  Respondents,  v.  New  Amsterdam 
Gas  Company,  Appellant. 

Norton  v.  New  Amsterdam  Gas  Co.,  69  App.  Div.  10,  affirmed. 
(Argued  March  23,  i908;  decided  April  9,  1903.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
November  19, 1902,  affirming  a  judgment  in  favor  of  plain- 
tiff entered  upon  a  verdict  directed  by  the  court. 

John  C.  Tomlinson  for  appellant. 

L.  Lafiin  Kellogg  and  Alfred  C  Petti  for  respondents. 

Judgment  affirmed,  with  costs,  on  opinion  below. 
Concur:    Parker,    Ch.    J.,  Gray,    O'Brien,    Bartlett, 
Haight,  Martin  and  Vann,  JJ. 


James  White,  Appellant,  v.  Edward  Livingston,  Appellant, 
and  Henry  J.  Brown  et  al,  Respondents,  Impleaded  with 
Others. 

White  v.  Livingston,  69  App.  Div.  861,  affirmed. 
(Argued  March  28,  1908;  decided  April  9,  1908.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
February  27,  1902,  affirming  a  judgment  in  favor  of  the 
respondents  herein  entered  upon  the  report  of  a  referee. 

Hector  M.  Ilitchings  for  plaintiff,  appellant. 

Z.  Lajlin  Kellogg  and  Alfred  C  Petti  for  defendant, 
appellant. 

Frederick  P.  Bellamy,  I.  N.  Sievwright,  Franklin  Couch 
and  Charles  De  Hart  Brower  for  respondents. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:    Parker,  Ch.    J.,    Gray,    O'Brien,    Bartlett, 
Haight,  Martin  and  Yann,  JJ. 
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Jeannette    Crow,  Respondent,  v.    Metropolitan    Street 
Railway  Company,  Appellant. 

Crow  v.  Metropolitan  Street  By.  Co.,  70  App.  Div.  202,  affirmed. 
(Argued  March  24,  1908;  decided  April  9,  1908.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
March  31,  1902,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

Charles  F.  Brown,  Bayard  II  Ames  and  Henry  A.  Bob- 
inson  for  appellant. 

Lyman  A.  Spalding  and  Edward  C.  Manners  for 
respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:  Parker,   Ch.   J.,   O'Brien,   Bartlett,  Haight, 
Martin  and  Vann,  JJ.     Not  sitting  :  Gray,  J. 


The  People  of  the  State  of  New  York,  Respondent,  v. 
Francois  Guichan£,  Appellant. 

People  v.  Guichane,  80  App.  Div.  627,  affirmed. 
(Argued  March  24,  1903;  decided  April  9,  1908.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  made  Febru- 
ary 20,  1903,  affirming  a  judgment  of  the  Court  of  Special 
Sessions  of  the  city  of  New  York  convicting  the  defendant  of 
a  misdemeanor. 

John  D.  Lindsay  and  De  Lancey  Nicoll  for  appellant. 

William  Tracers  Jerome,  District  Attorney  (Bobert  C. 
Taylor  of  counsel),  for  respondent. 

Judgment  of  conviction  affirmed ;  no  opinion. 
Concur:   Parker,    Ch.    J.,    Gray,    O'Brien,   Bartlett, 
Haight,  Martin  and  Vann,  JJ. 
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Hugh    F.   Dolan,  Appellant,  v.  Jeremiah   Leary  et  al., 
Respondents. 

Dolan  v.  Leary,  69  App.  Div.  459,  affirmed. 
(Argued  March  26,  1903;  decided  April  9,  1903.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
March  10,  1902,  affirming  a  judgment  in  favor  of  defendants 
entered  upon  a  dismissal  of  the  complaint  by  the  court  on 
trial  at  Special  Term. 

William  S.  Maddox  and  Stewart  Chaplin  for  appellant. 

William    B.    Hurd,  Jr.,  and   Herman  H.   Baker  for 
respondents. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:   Parker,    Ch.    J.,    Gray,   O'Brien,   Bartlett, 
Haight,  Martin  and  Vann,  J  J. 


Harold   S.   Rankine,   Appellant,    v.   Julius   I.   Metzger, 

Respondent. 

Rankine  v.  Metzger,  69  App.  Div.  264,  affirmed. 
(Argued  March  26,  1903;  decided  April  9,  1908.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
March  15,  1902,  affirming  a  judgment  in  favor  of  defendant 
entered  upon  a  dismissal  of  the  complaint  by  the  court  on 
trial  at  Special  Term. 

Eustace  Conway  for  appellant. 

John  Larkin  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:    Parker,   Ch.   J.,    Gray,    O'Brien,    Bartlett, 
Haight,  Martin  and  Vann,  JJ. 
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Insurance  Company  of  the  State  of  New  York,  Respondent, 
v.  The  Associated  Manufacturers'  Mutual  Fire  Insur- 
ance Corporation  of  the  State  of  New  York,  Appellant. 

Insurance  Co.  v.  Associated  Manfrs\  Corpn.,  70  App.  Div.  69,  affirmed. 
(Submitted  March  27,  1903;  decided  April  9t  1908.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
March  19,  1902,  affirming  a  judgment  in  favor  ci  plaintiff 
entered  upon  a  verdict  directed  by  the  court  and  an  order 
denying  a  motion  for  a  new  trial. 

Archibald  C.  Shenstone  for  appellant. 

Frederic  R.  Coudert,  Jr.,  and  John  P.  Murray  for 
respondent. 

Judgment  affirmed,  with  costs  ;  no  opinion. 
Concur:    Parker,   Ch.   J.,    Gray,   O'Brien,    Bartlett, 
Haight  and  Martin,  J  J.    Not  voting:  Vann,  J.  * 


In  the  Matter  of  the  Application  for  the  Accounting  of  the 
Union  Trust  Company,  as  Administrator  of  Charles  W. 
Miller,  Deceased,  Respondent. 

Lillian  P.  Heaney  et  al.,  as  Guardians  of  Charles  W. 
Miller,  an  Infant,  Appellants. 

Matter  of  Union  Trust  Co.,  65  App.  Div.  449,  affirmed. 
(Argued  March  27,  1908;  decided  April  9,  1903.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
November  15,  1901,  which  affirmed  a  decree  of  the  Rich- 
mond County  Surrogate's  Court  dismissing  a  petition  to 
compel  the  respondent  herein  to  account. 

Charles  Gibson  Bennett  for  appellants. 

Wheeler  JT.  Peckham  for  respondent. 
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Order  affirmed,  with  costs ;  no  opinion. 
Concur:    Parker,    Ch.    J.,   Gray,    O'Brien,  Bartlett, 
Haioht  and  Martin,  J  J.    Not  voting:  Vann,  J. 


Julia  C.  Bennett,  Respondent,  v.  The  Brooklyn  Heights 
Railroad  Company,  Appellant. 

Bennett  v.  Brooklyn  Heights  R.  B.  Co.,  68  App.  Div.  645,  affirmed. 
(Argued  March  30,  1903;  decided  April  9,  1903.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
January  28,  1902,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

I.  JS.  Oeland  and  George  D.  Yeomans  for  appellant. 

James  C.  Cropsey  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Parker,  Ch.  J.,  Gray,  Bartlett,  Haioht,  Mar- 
tin, Cullen  and  Werner,  JJ. 


The  Alignum   Company,  Respondent,  v.  Joseph  A.  Stoll 
et  ah,  Appellants. 

Alignum  Co.  v.  Stoll,  71  App.  Div.  617,  affirmed. 
(Argued  March  30,  1903;  decided  April  9,  1903.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
December  5,  1901,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term. 

Wilson  B.  Brice  for  appellants. 

Henry  G.  K.  Heath  for  respondent. 

Judgment  affirmed,  with  costs,  and  ten  per  cent  damages 
under  section  3251  of  the  Code  of  Civil  Procedure.  No 
opinion. 

Concur :  Parker,  Ch.  J.,  Gray,  Bartlett,  Haioht,  Mar- 
tin, Cullen  and  Werner,  JJ. 
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William  A.  C.  Matthie,  Appellant,  v.  Charles  R.  Arents, 
as  General  Manager  and  Attorney  in  Fact  for  John  Gibb 
et  al.,  Underwriters  of  the  Tradesmen's  Fire  Lloyds  op 
the  City  of  New  York,  Respondent. 

Matthie  v.  Arents,  68  App.  Div.  645,  affirmed. 
(Argued  March  27,  1908;  decided  April  28,  1908.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
February  4,  1902,  affirming  a  judgment  in  favor  of  defendant 
entered  upon  a  dismissal  of  the  complaint  by  the  court  at  a 
Trial  Term. 

William  B.  Ellison    and  Duncan  A.   Maclntyre  for 
appellant. 

Frederic  It.  Coudert,  Jr.,  and  John  P.  Murray  for 
respondent. 

Per  Curiam.  The  material  facts  in  this  case  are  similar 
to  those  in  that  of  the  same  plaintiff  against  the  Globe  Fire 
Insurance  Company,  and,  for  the  reasons  6tated  in  the  opinion 
therein,  the  judgment  herein  appealed  from  is  affirmed,  with 

C06tS. 

Parker,  Ch.  J.,  Gray,  O'Brien,  Bartlett,  Haight  and 
Vann,  JJ.,  concur ;  Martin,  J.,  not  voting. 
Judgment  affirmed. 


George  White,  Appellant,  v.  The  New  York  Central  and 
Hudson  River  Railroad  Company,  Respondent, 

White  v.  iK  T.  C.  <fe  H.  B.  B.  B.  Co..  68  App.  Div.  561,  affirmed. 
(Argued  March  81,  1908;  decided  April  28,  1908.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
January  13,  1902,  which  reversed  a  judgment  in  favor  of 
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plaintiff  entered  upon  a  verdict  and  an  order  denying  a  motion 
for  a  new  trial  and  granted  a  new  trial. 

Irving  G.  Uubbs  for  appellant. 

Henry  Pureed  for  respondent. 

Order  affirmed  and  judgment  absolute  ordered  for  defend- 
ant on  the  stipulation,  with  costs  ;  no  opinion. 

Concur :  Parker,  Ch.  J.,  Bartlett,  Martin,  Cullen  and 
Werner,  JJ.     Not  sitting :   Gray,  J.    Absent :   Haioht,  J. 


New  York  County  National  Bank,  Respondent,  v.  Ameri- 
'  can  Surety  Company,  Appellant. 

N.  Y.  County  Nat.  Bank  v.  Am.  Surety  Co.,  69  App.  Div.  158,  affirmed. 
(Argued  March  81,  1903;  decided  April  28,  1903.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  pntered  Feb- 
ruary 26,  1902,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

Stillman  F.  Kneeland  and  Charles  E.  Thome  for  appellant. 

Latham  G.  Heed  and  John  M.  Bowers  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Parker,  Ch.  J.,  Gray,  Bartlett,  Martin,  Cul- 
len  and  Werner,  J  J.     Absent:  Haight,  J. 


Sidney  J.  Adler,  Respondent,  v.  Mark  Aron,  Appellant. 

Adler  v.  Aron,  72  App.  Div.  619,  affirmed. 
(Argued  March  81,  1908;  decided  April  28,  1908.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in   the    first  judicial  department,  entered 
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May  22,  1902,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  directed  by  the  court  and  an  order 
denying  a  motion  for  a  new  trial. 

J.  Bradley  Tanner  and  George  P.  Fall  for  appellant. 

Leon  Kronfeld  and  L  Henry  Harris  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Parker,  Ch.  J.,  Gray,  Bartlett,  Martin,  Cuir 
len  and  Werner,  J  J.    Absent :  Haight,  J. 


Everett  D.   Barlow,  Appellant,  v.  Ransom  H.   Gillet, 

Respondent. 

Barlow  v.  Gillet,  67  App.  Div.  627,  affirmed. 
(Argued  March  31,  1903;  decided  April  28,  1908.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
January  25, 1902,  affirming  a  judgment  in  favor  of  defendant 
entered  upon  a  dismissal  of  the  complaint  by  the  court  at  a 
Trial  Term  without  a  jury. 

Jsaae  L.  Miller  and  Everett  D.  Barlow  for  appellant. 

J.  Rider  Cody  and  E.  D.  De  Zamater  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :   Parker,  Ch.  J.,  Gray,  Bartlett,  Martin,  Cul- 
len  and  Werner,  JJ.     Absent :  Haight,  J. 


Francis  J.  Kennett,  Appellant,  v.  George  B.  Hopkins  et  al., 
Respondents. 

Kennett  v.  Hopkins,  58  App.  Div.  407,  affirmed. 
(Argued  April  1,  1908;  decided  April  23,  1903.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  March 

35 
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SO,  1901,  modifying  and  affirming  as  modified  a  judgment  in 
favor  of  defendants  entered  upon  the  report  of  a  referee. 

Thomdike  Saunders  for  appellant. 

Franklin  B.  Lord  for  respondents. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Parker,  Ch.  J.,  Gray,  Bartlett,  Martin,  Cuj> 
lex  and  Werner,  JJ.     Absent :  Haight,  J. 


Thomas  Nelson,  Respondent,  v.  Edward  S.  Hatch,  Appel- 
lant, Impleaded  with  Another. 

NeUon  v.  Hatch,  70  App.  Div.  206,  affirmed. 
(Argued  April  1,  1908;  decided  April  28,  1903.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
April  7,  1902,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  the  report  of  a  referee. 

David  B.  Hitt  and  William  A.  Keener  for  appellant. 

Edwin  Countryman,  Thomas  Darlington  and  Thomas 
Nelson  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:  Parker,  Ch.  J.,  Gray,  Haight,  Martin,  Cullen 
and  Werner,  JJ.    Absent :  Bartlett,  J. 


Louis  Ludwig,  Respondent,  v.  Metropolitan  Street  Rail- 
way Company,  Appellant. 

Ludwig  v.  Metropolitan  Street  Ry.  Co.,  71  App.  Div.  210,  reversed. 
(Argued  April  2,  1903;  decided  April  28,  1908.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first   judicial   department,  entered 
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April  24,  1902,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

Bayard  H.  Ames,  Charles  F.  Brown  and  Henry  A.  Bob- 
inson  for  appellant. 

Joseph  G.  Williamson,  Jr.,  and  B.  Gordon  Mackay  for 
respondent. 

Judgment  reversed  and  new  trial  granted,  costs  to  abide 
event,  on  opinion  of  McLauqhlin,  J.,  below. 

Concur :  Pabkeb,  Ch.  J.,  Haight,  Mabtin,  Cullen  and 
Webneb,  J  J.    Not  sitting  :  Gbay,  J.    Absent :  Babtlett,  J , 


Annie  Bell,  Respondent,  v.  New  Jebset  Steamboat  Com- 
pany, Appellant. 

Bell  v.  JVew  Jartey  Steamboat  Co.,  70  App.  Div.  620,  affirmed. 
(Argued  April  2,  1908;  decided  April  28,  1903.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
March  12,  1902,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for 
a  new  trial. 

W.  P.  Prentice  and  B.  K.  Prentice  for  appellant. 

F.  H.  Osborn  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Pabkeb,  Ch.  J.,  Gbay,  Haight,  Mabtin,  Cullen 
and  Webnee,  J  J.    Absent :  Babtlett,  J. 


548  MEMORANDA. 

Orrin  D.  Person,  Respondent,  v.  Joseph  A.  Stoll,  Defend- 
ant, The  Union  Su3ety  and  Guabanty  Company,  Appel- 
lant and  Lawrence  Kelly  et  al.,  Respondents. 

Person  v.  Stoll,  72  App.  Div.  141,  affirmed. 
(Submitted  April  3.  1903;  decided  April  28,  1003.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  May 
27,  1902,  affirming  a  judgment  of  Special  Term  decreeing  the 
foreclosure  of  certain  mechanics'  liens. 

Wilson  B.  Brice  for  appellant. 

Frank  M.  Avery  for  plaintiff,  respondent. 

Gilbert  W.  Minor  and  H.  K.  Coddington  for  defendants, 
respondents. 

Judgment  affirmed,  with  costs  to  plaintiff  and  defendants 
Kelly,  Waterbury  and  Getler,  on  opinion  below. 

Concur :  Parker,  Ch.  J.,  Gray,  Haight,  Martin,  Cullen 
and  Werner,  J  J.    Absent :  Bartlett,  J. 


John  Kevins,    Respondent,    v.   Buffalo,   Rochester   and 
Pittsburgh  Railway  Company,  Appellant. 

Kevin*  v.  Buffalo,  Rochester  4b  P.  Ry.  Co.,  73  App.  Div.  619,  affirmed. 
(Argued  April  3,  1903;  decided  April  28,  1903.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered  May 
19,  1902,  affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  a  verdict  and  an  order  denying  a  motion  for  a  new  triaL 

James  S.  Havens  for  appellant. 

Thomas  H.  Dowd  and  Henry  P.  Kevins  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:  Parker,  Ch.  J.,  Haight,  Martin,  Cullen  and 
Werner,  J  J.    Dissenting :  Gray,  J.     Absent :  Bartlett,  J. 
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Frederick  "W.  Carrttthers,  Appellant,  v.  Julia  Diefbn- 
dorf,  Respondent 

Carruthen  v.  Diefendorf,  66  App.  Div.  81,  affirmed. 
(Argued  April  8,  1908;  decided  April  28,  1908.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
November  9,  1901,  reversing  a  judgment  in  favor  of  plaintiff 
entered  upon  the  report  of  a  referee  and  granting  a  new  trial. 

William  G.  Cooke  for  appellant. 

Arthur  P.  Hilton  for  respondent. 

Order  affirmed  and  judgment  absolute  ordered  for  defend- 
ant on  the  stipulation,  with  costs ;  no  opinion. 

Concur:  Gray,  O'Brien,  Martin,  Vann,  Cullen  and 
Werner,  JJ.     Dissenting :  Parker,  Ch.  J. 


Clark  W.  Dunlop,  Appellant,  v.  Frederic  T.  James, 
Respondent,  Impleaded  with  Another. 

Dunlop  v.  James,  70  App.  Div.  615,  affirmed. 
(Argued  April  9,  1908;  decided  April  28,  1908.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  April 
30,  1902,  affirming  a  judgment  in  favor  of  defendant  entered 
upon  a  decision  of  the  court  on  trial  at  Special  Term. 

O.  J.  WeVU  for  appellant. 

John  P.  Everett,  J.  Van  Vechten  Olcott  and  Albert  R. 
Lesinsky  for  respondent. 

Judgment  affirmed,  with  costs,  on  opinion  below. 
Concur :  Parker,  Ch.  J.,  Gray,  O'Brien,  Martin,  Vann, 
Cullen  and  Werner,  JJ. 
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Robert  Flaherty,  Appellant,  v.  Clarence  Gary  et   al., 
Respondents. 

Flaherty  v.  Cary,  62  App.  Div.  116,  affirmed. 
(Argued  April  9,  1908;  decided  April  28,  1908.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  June 
22,  1901,  affirming  a  judgment  in  favor  of  defendant  entered 
upon  a  dismissal  of  the  complaint  by  the  court  at  a  Trial 
Term. 

Paul  Armitage  and  Archibald  Douglas  for  appellant. 

Willard  Parker  Butler  and  Edwin  T.  Bice,  Jr.,  for 
respondents. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Parker,  Ch.  J.,  Gray,  O'Brien,  Martin,  Vann, 
Cullen  and  Werner,  JJ. 


Regina  Gro88mayer,  Respondent,  v.  District  No.  1,  Inde- 
pendent Order  of  Benai  Berith,  Appellant. 

Grossmayer  v.  District  No.  i,  Benai  Berith,  70  App.  Div.  90,  affirmed. 
(Argued  April  9,  1908;  decided  April  28,  1908.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
March  28,  1902,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  directed  by  the  court. 

Simon  W.  Bosendale  and  Simon  M.  Boeder  for  appellant 

Alexander  Blumenstiel  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:  Parker,  Ch.  J.,  Gray,  O'Brien,  Martin,  Vann, 
Cullen  and  Werner,  JJ. 
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ADOPTION. 

Parol  evidence  inadmissible  to  vary  indenture  of. 
iSk?  Evidence,  4. 

ADVERSE  CLAIM. 

When  action  to  try  title  not  maintainable. 
See  Real  Property. 

APPEAL. 

1.  Surrogate" e  Court  —  Final  Order  in  Special  Proceeding.  An  order 
of  the  Appellate  Division  reversing  an  order  of  the  Surrogate's  Court, 
which,  upon  the  petition  of  an  attorney  for  the  contestant,  continude 
a  proceeding  for  a  compulsory  accounting  by  an  administratrix  who 
had  made  a  secret  and  collusive  settlement  with  his  client  and  had  pro- 
cured his  agreement  to  withdraw  his  objections  and  his  consent  that 
her  account  be  allowed  as  filed,  for  the  purpose  of  allowing  the  attorney, 
who  claimed  a  lien  upon  any  recovery  to  which  his  client  would  have 
been  entitled  on  the  accounting,  to  establish  such  lien,  which  order  of  the 
Appellate  Division  denied  and  dismissed  the  petition,  ordered  the  objec- 
tions to  the  account  withdrawn  and  the  account  as  filed  approved,  is  a 
final  order  in  a  special  proceeding  and  is  reviewable  by  the  Court  of 
Appeals.    Matter  of  Fitzsimons,  15 

2.  When  Objection  that  Action  of  Ejectment  Cannot  Be  Maintained  fo§ 
Non-payment  of  Bent  Cannot  Be  Considered  by  Court  of  Appeals.  The 
objection  that  an  action  of  ejectment  cannot  be  maintained  for  non-pay- 
ment of  rent  where  the  lease  reserved  to  the  landlord  no  right  of  re-entry 
in  case  of  default  and  contained  no  provision  that  in  such  contingency  the 
lease  should  determine,  cannot  be  considered  by  the  Court  of  Appeals 
where  no  motion  was  made  at  the  trial  to  dismiss  the  complaint  upon 
the  ground  that  it  did  not  state  facts  sufficient  to  constitute  a  cause  of 
action;  the  court  is  also  precluded  from  examining  the  correctness  of 
the  denial  of  a  motion  for  a  nonsuit,  made  at  the  close  of  the  evidence, 
by  a  unanimous  affirmance  of  the  Appellate  Division,  which  imports  that 
there  was  evidence  sufficient  to  sustain  the  verdict.    Jones  v.  Beilly.      97 

8.  Order  Beversing  Judgment  and  Granting  New  Trial,  "  the  Facts  Hav- 
ing Been  Examined  and  No  Error  Found  Therein"  Reviewable  by  Court  of 
Appeals.  An  order  of  the  Appellate  Division  that  '•  the  order  and  judg- 
ment so  appealed  from  be  and  the  same  is  hereby  reversed  and  a  new  trial 
ordered,  with  costs  to  the  appellant  to  abide  the  event,  upon  questions  of 
law  only,  the  facts  having  been  examined  and  no  error  found  therein," 
means  that,  although  the  Appellate  Division  reached  the  conclusion  after 
examining  all  the  evidence  that  the  jury  were  justified  in  accepting  as 
true  in  all  instances  of  conflict  in  testimony  that  which  was  most  favor- 
able to  the  plaintiff,  yet  it  could  not  permit  the  judgment  to  stand 
because  that  most  favorable  view  of  the  testimony  fell  short  of  support- 
ing the  judgment;  such  order  is,  therefore,  appealable  and  the  Court  of 
Appeals  may  review  any  of  the  questions  of.  law  that  were  before  the 
Appellate  Division.    Albring  v.  N  T.  C.  <fe  K  B.  B.  B.  Co.  179 

4.  Question  of  Fact.  A  finding  as  to  the  law  of  a  foreign  state  upon  a 
given  subject  is  a  finding  of  fact,  and  if  unanimously  approved  by  the 
Appellate  Division  is  conclusive  upon  the  Court  of  Appeals.  Spies  v. 
National  City  Bank.  222 

5.  Dismissal —  Vacation  of  Judgment.  The  Appellate  Division  cannot, 
after  dismissing  an  appeal  upon  the  facts  and  the  law,  vacate  and  set 
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APPEAL  —  Continued. 

aside  the  judgment,  since  a  dismissal  of  the  appeal  deprives  it  of  any 
further  jurisdiction  over  the  judgment  or  proceedings.  Westerfleld  v. 
Rogers.  230 

6.  Judgment  —  Reversal  on  Facts.  A  judgment  cannot  be  reversed  on 
the  facts  by  the  Appellate  Division  where  all  the  facts  are  of  record  and 
incontroverted.  Id. 

7.  Either  Party  May  Notice  and  Floe*  upon  the  Motion  Calendar  Appeals 
from  Interlocutory  Judgments  at  his  Convenience.  The  purpose  of  the 
Court  of  Appeals  in  amending  rule  11  relating  to  motions  and  orders  by 
including  "  appeals  from  interlocutory  judgments  overrulnig  or  sustaining 
demurrers  "  among  those  which  should  be  placed  upon  the  motion  calen- 
dar was  to  remove  the  doubt  as  to  what  calendar  they  should  be  placed 
upon  occasioned  by  the  repeal  of  section  192  of  the  Code  of  Civil  Pro- 
cedure, relating  to  such  appeals,  by  chapter  946  of  the  Laws  of  1895;  it 
was  not  intended  to  exclude  an  appeal,  when  duly  allowed  by  the  Appel- 
late Division,  from  any  interlocutory  judgment;  therefore,  an  appeal  by 
permission  from  an  interlocutory  judgment  of  any  kind  is  an  appeal  from 
an  order  in  an  action  which  should  not  go  on  the  regular  calendar,  but 
either  party  has  the  right  to  notice  it  for  argument  and  place  it  upon  the 
motion  calendar  at  his  convenience.    Slater  v.  Slater.  264 

8.  Unreasonable  Delay  in  Presenting  for  Argument  Appeals  from  Judg- 
ments of  Conviction  for  Murder  in  the  Mrst  Degree.  A  delay  of  nearly  two 
years  in  presenting  to  the  Court  of  Appeals  for  argument  an  appeal 
from  a  judgment  convicting  the  defendant  of  the  crime  of  murder  in 
the  first  degree,  in  a  case  where  it  was  not  claimed  that  there  was  any 
error  in  the  admission  or  rejection  of  evidence  and  no  exceptions  were 
noted  to  the  charge  by  eminent  counsel  for  the  defense  and  the  record 
contains  but  seventy-three  printed  paces,  is  unreasonable,  and  the  atten- 
tion of  counsel  for  the  prosecution  and  defense  is  called  to  the  duty  which 
they  owe  the  public  of  reasonable  expedition  in  the  disposition  of  such 
appeals.    People  v.  Triola.  324 

9.  Reversal  by  the  Appellate  Division  upon  the  Law.  Where  upon  an 
appeal  from  an  order  of  the  Appellate  Division  reversing  upon  the  law  a 
judgment  of  the  Special  Term  entered  upon  a  dismissal  of  the  com- 
plaint and  granting  a  new  trial,  the  objections  and  exceptions  to  the 
admission  of  evidence  present  no  reversible  error,  and  the  conclusions  of 
law  are  supported  by  the  facts  found,  and  the  record  discloses  no 
material  finding  of  fact  which  is  without  evidence  to  support  it,  the  order 
must  be  reversed  and  the  judgment  of  the  Special  Term  affirmed.  Dun- 
lap  &  Co.  v.  Young.  327 

Amendment  of  record — instruction  —  reversible  error. 

See  Crimes,  4,  8 
Question  of  fact  —  unanimous  affirmance. 

See  Trusts,  2. 

APPELLATE  DIVISION. 

Final  order  in  special  proceeding. 

See  Appeal,  1. 

Unanimous  affirmance  by,  importc  that  there  was  evidence  sufficient  to 
sustain  the  verdict. 
See  Appeal,  2. 
Order  of,  reversing  judgment  and  granting  new  trial,  "the  facts  hav- 
ing been  examined  and  no  error  found  therein/'  reviewable  by  Court  of 
Appeals. 

See  Appeal,  8. 
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APPELLATE  DIVISION—  Continued. 

Unanimous  approval  by,  of  finding  of  fact  conclusive  upon  Court  of 
Appeals. 

See  Appeal,  4. 
Dismissal  of  appeal  by,  deprives  it  of  further  jurisdiction. 
See  Appeal,  5. 

When  cannot  reverse  on  the  facts. 
See  Appeal,  6. 

Reversal  by,  upon  the  law,  when  cannot  be  sustained. 

See  Appeal,  9. 
Unanimous  decision  of  question  of  fact  by,  is  final. 

See  Tbusts,  2,  8. 

APPRAISAL. 

Franchise  tax  —  property  exempt  from  taxation  by  Federal  law  may  be 
included  in. 

See  Tax,  4,  5. 

ASSESSMENTS. 

When  assessment  for  local  improvement  becomes  a  lien. 
See  Tax,  1. 

ASSIGNMENT. 

Assignee  of  general  contractor  for  benefit  of  creditors  takes  title  to 
funds  due  assignor  subject  to  liens  of  sub-contractor  furnishing  work  and 
materials. 

See  Liens,  1. 

ASSOCIATIONS. 

Mutual  benefit  —  when  equity  will  regard  change  of  beneficiary  as 
having  been  effected,  although  attempted  change  was  imperfect. 

See  Insurance,  8. 

Mutual  benefit  —  certificate  not  affected  by  subsequent  by-law  reducing 
amount  to  be  paid  thereunder  —  certificate  holder  may  maintain  action  in 
equity  to  preserve  contract  of  insurance. 
See  Insurance,  4. 

Mutual  benefit  —  when  by-laws  are  retroactive  —  liability  for  death  of 
insured  by  suicide. 

See  Insurance,  5-10. 

ATTACHMENT. 

Liability  of  Surety  upon  Undertaking  for  Counsel  Fees  in  Proceedings  to 
Vacate.  Where  a  motion  to  vacate  an  attachment  has  been  made,  which, 
although  at  first  successful,  eventually  fails  on  appeal,  and  thereafter  the 
tr\al  of  the  action  results  in  the  dismissal  <»f  the  complaint,  a  surety  upon 
an  undertaking  providing  that  "if  the  defendant  recover  judgment  in 
the  action,  or  if  the  warrant  of  attachment  is  vacated,  the  plaintiff  will 
pay  all  costs  which  may  be  awarded  to  the  defendant  and  all  damages 
which  the  defendant  may  sustain  by  reason  of  said  attachment,"  is  liable 
for  the  costs  and  expenses  of  the  proceedings  to  vacate  the  attachment, 
including  reasonable  counsel  fees.     Tyng  v.  American  Surety  Co.         166 

ATTOBNEY  AND  CLIENT. 

1.  Champerty.  An  agreement  between  an  attorney  and  client  by  which 
the  former  is  to  be  paid  one-half  of  any  money  that  should  be  obtained 
in  a  litigation  about  to  be  instituted,  out  of  which  amount  he  agrees  to 
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ATTORNEY  AND  CLIENT—  Continued. 

compensate  an  attorney  associated  with  him  in  the  case,  is  not  champer- 
tous  within  the  meaning  of  section  74  of  the  Code  of  Civil  Procedure. 
Matter  ofFituimons.  15 

2.  Unconscionable  Agreement.  The  mere  fact  that  the  attorney  was  to 
receive  one-half  of  the  recovery  does  not  render  the  agreement  uncon- 
scionable in  the  absence  of  proof  that  it  was  induced  by  fraud  or  that 
tbe  compensation  provided  lor  was  so  excessive  as  to  evince  a  purpose 
to  obtain  an  improper  or  undue  advantage.  Id. 

Enforcement  of  attorney's  lien. 
See  Appeal,  1. 

Privilege  of  counsel  —  attorney  may  be  required  to  produce  papers  of 
client  when  in  his  possession. 

See  Evidence,  5. 

AUDIT. 

Of  claim  by  common  council  —  when  it  cannot  be  set  aside  as  illegal. 
See  Cities. 

BANKING. 

1.  Bank  Cashier  Hoe  no  Authority  by  Virtue  of  His  Office  to  Bind  the 
Bank  by  Representations  as  to  the  Solvency  of  Customers.  The  cashier  of 
a  bank  has  no  apparent  or  implied  authority  by  virtue  of  his  position 
to  make  any  representations  on  behalf  of  the  bank  as  to  the  solvency  of 
a  customer  who  is  one  of  its  debtors,  and  the  bank  will  not,  in  the 
absence  of  evidence  of  authorization,  be  bound  or  estopped  by  such 
representations  made  by  him  in  reply  to  an  inquiry  by  one  who  has 
been  referred  to  the  bank  by  its  customer  for  information  upon  the 
subject.     Taylor  v.  Commercial  Bank.  181 

2.  Liability  of  Vis  Bank,  Assuming  that  the  Representations  Were  Fraud- 
ulent.  A  bank  is  not  liable  for  the  loss  sustained  by  one  who  sold 
goods  on  credit  to  one  of  its  customers  upon  the  strength  of  the 
cashier's  statement  that  the  note  proposed  to  be  given  in  payment  would 
be  good  and  that  he  would  get  his  pay,  although  the  cashier  knew  at  the 
time  that  the  customer  was  largely  indebted  to  the  bank  and  was  practi- 
cally insolvent,  where  there  is  no  evidence  that  the  cashier  had  any  author- 
ity to  perform  any  duties  other  than  those  which  inhered  in  his 'office  as 
cashier  and  no  evidence  that  any  unusual  method  had  been  adopted  by 
the  bank  for  the  transaction  of  its  business  which  would  include  any 
authority  upon  the  part  of  the  cashier  to  bind  the  bank  by  representa- 
tions as  to  the  responsibility  of  its  customers,  especially  in  a  case  where 
the  bank  received  nothing  from  the  property  of  its  customer,  who  there- 
after became  actually  insolvent,  and  it  derived  no  advantage  by  means  of 
the  sale  to  him.  Id. 

8.  Same.  Where  the  bank  took  no  advantage  of  the  transaction,  the 
fact  that  although  it  did  not.  it  might  have  profited  by  the  wrongful  and 
unauthorized  act  of  its  cashier,  does  not  render  it  liable.  Id. 

4.  Action  to  Charge  the  Bank  with  Resultant  Loss  —  Insufficiency  of  Evi- 
dence to  Authorize  Recovery.  The  evidence  in  an  action  against  a  bank 
to  recover  the  damages  alleged  to  have  been  sustained  on  account  of  the 
statements  of  its  cashier,  which  were  claimed  to  have  been  false  and 
fraudulent,  and  by  which  the  plaintiff  was  induced  to  sell  goods  on  credit 
to  one  who  was  financially  irresponsible,  examined  and  held  insufficient 
to  establish  that  defendant's  cashier  was  acting  officially  and  within  the 
scope  of  his  authority  when  he  made  the  representations  relied  upon  to 
charge  the  defendant.  Id. 
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BANKRUPTCY. 

When  Action  upon  Creditor*  Claim  Is  Not  Barred— Effect  of  %%  15,  17 
and  57,  Subd.  N,  of  Federal  Bankruptcy  Act.  A  discharge  in  bankruptcy 
is  no  defense  to  an  action  against  voluntary  bankrupts  by  the  holder  of 
a  promissory  note  executed  by  them  who  had  no  notice  or  actual  knowl- 
edge of  the  bankruptcy  proceedings  prior  to  the  discharge,  the  note  having 
been  scheduled  in  the  name  of  the  original  payee  with  knowledge  that  it 
had  been  transferred,  and  not  in  the  name  of  the  holder,  although  the 
plaintiff  under  subdivision  N  of  section  57  of  the  Bankruptcy  Act  had  five 
months  after  the  discovery  of  the  discharge  in  which  it  could  have  proved 
its  claim  and  under  section  15  could  in  a  proper  case  have  applied  for 
the  revocation  of  the  discharge  on  account  of  fraud,  since  under  section 
17  the  discharge  is  confined  in  its  operation  to  creditors  who  have  been 
duly  scheduled  and  are  thus  enabled  to  receive  the  notices  for  which  the 
act  provides,  and  to  take  part  in  the  selection  of  a  trustee  or  in  the  exami- 
nation of  the  bankrupt  as  a  preliminary  to  opposition  to  the  discharge. 
Columbia  Bank  v.  Birkett.  112 

BENEFIT  ASSOCIATIONS. 

When  equity  will  regard  change  of  beneficiary  as  having  been  effected, 
although  attempted  change  was  imperfect. 
See  Insurance,  8. 

Certificate  not  affected  by  subsequent  by-law  reducing  amount  to  be 
paid  thereunder — certificate  holder  may  maintain  action  in  equity  to  pre- 
serve contract  of  insurance. 

See  Insurance,  4. 

When  by-laws  are  retroactive  —  liability  for  death  of  insured  by  suicide. 
See  Insurance,  5-10. 

BILLS,  NOTES  AND  CHECKS. 

1.  Indorsement.  The  holder  of  a  promissory  note  who  so  deals  with  the 
maker  that  he  becomes  discharged  from  all  liability  thereon  as  against 
subsequent  indorsers,  cannot  enforce  the  contract  of  indorsement.  Spies 
v.  National  City  Bank.  222 

2.  W7ten  Acts  of  the  Holder  Depriving  Indorser  of  Remedy  against  the 
Maker  Discharge  Indorser.  A  promissory  note  executed  in  another  state 
but  indorsed  in  this  state,  cannot  be  enforced  against  the  indorser  by  the 
holder  where  he  has  recovered  judgment  thereon  against  the  maker  in  the 
foreign  state  and  without  the  consent  of  the  indorser  has  sold  the  judg- 
ment and  transferred  it  to  a  third  party  for  the  benefit  of  the  maker,  and 
caused  or  permitted  an  order  to  be  entered  in  the  action  declaring  that 
the  transferee  "be  subrogated  to  all  the  plaintiffs  rights,  claims  and 
demands  in  and  to  the  judgment  therein  against  the  defendant,"  although 
at  the  time  of  the  transfer  the  holder  expressly  reserved  all  of  his  rights 
and  claims  against  the  indorser,  to  which  reservation  both  the  transferee 
and  the  defendant  assented,  where  the  effect  of  the  transaction  was  by 
the  law  of  the  foreign  state  to  relieve  the  maker  from  all  liability  on  the 
note;  the  fact  that  the  holder  reserved  his  rights  does  not  entitle  him  to 
enforce  the  note  against  the  indorser,  since  by  his  own  act  he  deprived 
the  latter  of  his  remedy  against  the  maker,  ana  by  the  laws  of  this  state, 
by  which  the  contract  of  indorsement  is  governed,  the  indorser  is  dis- 
charged from  all  liability  on  the  note.  Id. 

When  discharge  in  bankruptcy  no  defense  to  action  on  promissory  note. 
See  Bankruptcy. 

BONDS. 

Liability  of  undisclosed  principal  for  loss  sustained  by  surety  upon 
excise  bond. 

See  Principal  and  Surety. 
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BBOKEBS. 

When  broker,  who  has  secured  a  mortgage  loan  and  misappropriated 
the  money,  is  the  agent  of  the  mortgagor  and  not  of  the  mortgagee. 
See  Principal  and  Agent. 

BY-LAWS. 

Of  mutual  benefit  association — certificate  not  affected  by  subsequent 
by-law  reducing  amount  to  be  paid  thereunder. 

See  Insurance,  4. 

Of  a  co-operative  life  insurance  corporation  —  when  are  retroactive. 
See  Insurance,  5,  8. 

CAUSE  OF  ACTION. 

Defamatory  publication  referring  to  class  or  group  of  persons  —  when 
one  of  such  persons  may  maintain  action  for  libel. 
See  Libel,  1. 

CHAMPERTY. 

When  agreement  between  attorney  and  client  not  champertous. 
See  Attorney  and  Client,  1. 

CHABGE. 

When  not  prejudicial. 
See  Crimes,  7,  8. 

CITIES. 

Nea>  RocheUe  (City  of)  —  Audit  of  Claim  by  Common  Council  Duly 
Authorized  to  Act  Thereon  —  Wlien  it  Cannot  Be  Set  Aside  as  Illegal  — 
Mandamus.  Where  a  bill  for  printing  notices  of  tax  sales  and  other 
municipal  printing  of  the  city  of  New  RocheUe  in  a  newspaper  duly 
designated  for  that  purpose  in  a  resolution  of  the  common  council  of 
the  city  naming  the  official  newspapers  and  fixing  the  fees  for  municipal 
notices  and  other  legal  printing,  was  presented  to  the  common  council  and 
referred  to  its  auditing  committee,  which  found  the  same  to  be  correct  nud 
reported  it  to  the  common  council  on  two  different  occasions,  but  payment 
thereof  was  deferred  for  lack  of  funds  and  other  reasons  not  affecting  the 
audit  thereof,  and  before  its  payment  the  auditing  committee  was  abolished 
by  an  amendment  to  the  charter  of  the  city  and  its  powers  vested  in  a  comp- 
troller, who  refused  to  audit  the  bill  at  the  amount  at  which  it  had  been 
twice  audited,  but  offered  to  audit  it  at  a  smaller  amount,  a  peremptory 
writ  of  mandamus,  requiring  the  officers  of  the  city  to  execute  and  deliver 
to  the  owner  and  publisher  of  the  newspaper  a  warrant  or  draft  on  the 
city  treasurer  for  the  amount  of  his  claim  and  directing  payment  thereof, 
cannot  be  denied  upon  the  ground  that  the  relator's  claim  was  illegal 
because  he  had  charged  more  than  the  rates  fixed  by  the  common  council, 
and  that,  therefore,  the  common  council  had  no  right  to  audit  the  claim, 
where  there  is  no  evidence  that  the  common  council  allowed  more  than 
the  legal  rates  in  auditing  the  claim,  and  the  only  evidence  upon  the  sub- 
ject was  that  the  comptroller  had  computed  the  amount  due  to  the  relator 
and  found  it  to  be  less  than  that  allowed  by  the  common  council,  and 
there  is  nothing  to  show  upon  what  basis  the  claim  was  audited  by  the 
common  council,  since  the  common  council  had  the  power  to  act  upon  the 
claim,  and  its  audit  thereof  is  a  judicial  determination  which  cannot  be 
reviewed  in  this  proceeding,  even  if  erroneous,  or  held  to  be  void  for 
illegality  without  legal  and  sufficient  proof  thereof.  People  ex  rel.  Smith 
v.  Clarke.  259 

CIVIL  SERVICE.  * 

Statute  authorizing  appointment  of  detective  sergeants  in  New  York 
city,  not  violative  of  civil  service  provision  of  Constitution. 
See  Constitutional  Law,  4. 
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CODE  OF  CIVIL  PROCEDURE. 

1.  §74  —  Attorney  and  Client  —  Champerty.  An  agreement  between  an 
attorney  and  client  by  which  the  former  is  to  be  paid  one-half  of  any 
money  that  should  be  obtained  in  a  litigation  about  to  be  instituted,  out 
of  which  amount  he  agrees  to  compensate  an  attorney  associated  with 
him  in  the  case,  is  not  champertous  within  the  meaning  of  section  74  of 
the  Code  of  Civil  Procedure.    Matter  of  Fitzsimons.  15 

2.  §  192 — Appeal  —  Eitlier  Party  May  Notice  and  Place  upon  the  Motion 
Calendar  Appeals  from  Interlocutory  Judgments  at  his  Convenience.  The 
purpose  of  the  Court  of  Appeals  in  amending  rule  11  relating  to  motions 
and  orders  by  including  "appeals  from  interlocutory  judgments  over- 
ruling or  sustaining  demurrers"  among  those  which  should  be  placed 
upon  the  motion  calendar  was  to  remove  the  doubt  as  to  what  calendar 
they  should  be  placed  upon  occasioned  by  the  repeal  of  section  192  of  the 
Code  of  Civil  Procedure,  relating  to  such  appeals,  by  chapter  946  of  the 
Laws  of  1895;  it  was  not  intended  to  exclude  an  appeal,  when  duly 
allowed  by  the  Appellate  Division,  from  any  interlocutory  judgment; 
therefore,  an  appeal  by  permission  from  an  interlocutory  judgment  of  any 
kind  is  an  appeal  from  an  order  in  an  action  which  should  not  go  on  the 
regular  calendar,  but  either  party  has  the  right  to  notice  it  for  argument 
and  place  it  upon  the  motion  calendar  at  his  convenience.    Slater  v.  Slater. 

264 

3.  8  829  —  Evidence—  Testimony  of  Disqualified  Witness—  When  Objec- 
tion thereto  Insufficient  U  Exclude  Evidence.  Where,  in  an  action  brought  by 
a  son  of  a  testatrix  against  the  executors  of  her  will  upon  promissory  notes 
payable  to  him  and  purporting  to  be  made  by  testatrix,  the  making  and 
delivery  of  which  were  denied  by  defendants,  plaintiff  was  asked,  before 
the  notes  were  read  in  evidence  and  before  any  independent  testimony  as 
to  the  delivery  thereof  had  been  given,  whether  they  were  in  his  posses- 
sion prior  to  the  death  of  his  mother,  and  the  question  was  objected  to 
as  incompetent,  no  other  objection  being  interposed,  it  is  not  erroneous  to 
overrule  such  objection  and  admit  his  answer,  although  the  witness, 
being  interested,  was  incompetent  to  testify  to  a  personal  transaction  with 
his  aeceased  mother  under  section  829  of  the  Code  of  Civil  Procedure, 
since  the  objection  did  not  challenge  the  competency  of  the  witness,  but 
the  competency  of  the  evidence,  whereas  the  evidence  was  competent,  but 
the  witness  was  not.    Hoag  v.  Wright.  36 

4.  Idem  —  When  Witness  Interested  in  Event  of  Action  May  Express 
Opinion  as  to  Genuineness  of  Signatures  to  Disputed  Papers.  Where,  after 
he  had  testified,  without  objection,  that  he  was  familiar  with  his  mother's 
signature,  plaintiff  was  asked  to  examine  the  notes  and  state  whether  or 
not  the  signature  to  each  was  in  his  mother's  handwriting,  to  which  no 
objection  was  interposed  except  as  to  his  competency  as  a  witness  under 
section  829  of  the  Code,  it  is  not  error  to  overrule  the  objection  and  admit 
his  answer  that  he  thought  the  signatures  were  in  his  mother's  handwrit- 
ing, since  the  question  called  for  an  opinion,  not  a  personal  transaction. 

Id. 

5.  §  1279—  Costs— Bight  to.  May  Be  Waived  by  the  Parties  to  the  Sub- 
mission of  a  Controversy.  While  under  section  1279  of  the  Code  of  Civil 
Procedure,  providing  for  the  submission  of  a  controversy,  the  award  of 
costs  is  discretionary  with  the  court,  either  party  may  waive  his  right  to 
have  the  court  exercise  its  discretion  in  his  favor,  and  when  it  is  stipu- 
lated that  the  judgment  rendered  shall  be  "without  costs"  a  judgment 
with  costs  should  be  modified  by  striking  them  out.  Beat  Estate  Corpn. 
v.  Harper.  128 

6.  §§  1638,  1639— Beat  Property — Adverse  Claim  — Possession.  The 
right  of  a  party  in  possession  of  land  to  maintain  an  action  against  a 
party  out  of  possession,  for  the  purpose  of  trying  title,  did  not  exist  at 
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common  law,  but  is  conferred  by  sections  1688  and  1689  of  the  Code  of 
Civil  Procedure,  which  require  the  plaintiff  or  his  grantor  to  have  been 
in  possession  of  the  property  for  one  year  before  the  institution  of  the 
suit,  and  where  this  fact  is  not  shown  the  action  cannot  be  maintained. 
Lewis  v.  Howe.  340 

7.  §1743  —  Annulment  of  Marriage  upon  Hie  Ground  that  Consent  Was 
Obtained  by  Material  Misrepresentation  of  Fact.  Where  in  an  action  for  the 
annulment  of  a  marriage  it  appears  that  the  consent  of  the  plaintiff  to 
marry  the  defendant  was  obtained  by  a  fraudulent  representation  and 
stratagem  causing  him  to  believe  that  he  was  the  father  of  her  child,  and 
that  but  for  the  fraud  he  would  not  have  consented  to  the  marriage,  such 
misrepresentation  must  be  deemed  of  a  material  nature,  and  under  subdi- 
vision 4,  of  section  1743,  of  the  Code  of  Civil  Procedure,  providing  that  a 
marriage  may  be  annulled  when  the  consent  of  one  of  the  parties  is  obtained 
by  force,  duress  or  fraud,  the  court  may  properly  annul  the  marriage  if  it 
appears  that  the  plaintiff  has  not,  with  full  knowledge  of  the  facts  con- 
stituting the  fraud,  voluntarily  cohabited  with  the  defendant  before  the 
commencement  of  the  action,    di  Lorenzo  v.  di  Lorenzo.  467 

8.  §§  1810,  2419-2423  —  Corporations  —  Resignation  of  Officers  and 
Director*  in  Order  to  Procure  Appointment  of  Receiver  Illegal  and  Inef- 
fective. Where  all  the  officers  (except  the  secretary)  and  all  the  directors 
of  an  insolvent  corporation  resign  for  the  express  purpose  of  instituting 
an  action  to  procure  the  appointment  of  a  receiver  of  the  corporation 
under  subdivision  8  of  section  1810  of  the  Code  of  Civil  Procedure, 
which  provides  that  a  receiver  of  the  property  of  a  corporation  may  be 
appointed  in  "  An  action  brought  by  the  attorney-general,  or  by  a  stock- 
holder, to  preserve  the  assets  of  a  corporation,  having  no  officer  empowered 
to  hold  the  same,"  such  resignations  are  neither  legal  nor  effective,  since 
this  statute,  although  its  language  is  broad  enough  to  cover  any  case  in 
which  a  corporation  is  without  officers,  was  never  designed  to  permit  the 
officers  of  a  corporation  to  abandon  their  posts  of  duty  and  abdicate  their 
official  functions  for  the  express  purpose  of  shifting  their  burdens  to  the 
shoulders  of  the  courts;  when  the  stock,  effects  and  property  of  a  cor- 
poration are  not  sufficient  to  pay  all  of  its  just  demands  or  to  afford  a 
reasonable  security  to  those  who  deal  with  it,  or  if  for  any  other  reason 
the  interests  of  the  stockholders  require  it,  the  officers  of  the  corporation 
may  ask  for  its  dissolution  and  for  the  appointment  of  a  receiver  under 
other  statutes  (Code  Civ.  Pro.  §§  2419-2423),  in  which  case  the  officers 
are  not  required  to  resign,  but  the  action  is  instituted  in  their  official 
capacity.    Zeltner  v.  Zeltner  Brewing  Co.  247 

9.  §  2952  —  Summary  Proceedings —  Wlien  Action  in  Supreme  Court 
May  Be  Regarded  as  One  in  Ejectment.  Where  a  summary  proceed- 
ing to  dispossess  a  tenant  for  non-payment  of  rent,  instituted  in  the  Dis- 
trict Court  of  the  city  of  New  York,  was  discontinued  upon  the  erroneous 
supposition  that  the  court  was  ousted  of  jurisdiction  because  the  defend- 
ant interposed  an  answer  involving  the  title  of  the  premises  iu  question 
and  with  it  tendered  the  boud  required  by  section  2952  of  the  Code  of 
Civil  Procedure,  and  a  subsequent  action  was  commenced  in  the  Supreme 
Court  with  substantially  the  same  pleadings,  that  court  has  jurisdiction 
thereof  notwithstanding  it  was  commenced  upon  the  erroneous  supposi- 
tion that  the  District  Court  had  lost  jurisdiction,  since  the  Supreme  Court 
has  the  right  to  treat  it  as  an  action  of  ejectment,  and  any  error  in  the 
form  of  the  verdict,  or  the  judgment  entered  thereon,  should  be  corrected 
by  motion  in  that  court.    Jones  v.  Reilly.  97 

10.  The  provisions  of  the  Code  of  Civil  Procedure,  permitting  the  sale 
of  lands  in  partition  free  of  all  liens,  are  not  applicable  to  the  dissolu- 
tion of  corporations  on  the  ground  of  insolvency.     Matter  of  Coleman.  873 
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COMPLAINT. 

When  it  states  but  a  single  cause  of  action. 
See  Pleading. 

CONSIDERATION. 

Surrender  of  right  of  withdrawal  a  good  consideration  for  agreement 
modifying  articles  of  copartnership. 
See  Partnership. 

CONSTITUTIONAL.  LAW. 

1.  New  York  {City  of)  — Mandamus— Detective  Sergeant  Summarily 
Seduced  to  Patrolman  Entitled  to  Writ  of,  Requiring  Police  Commissioner 
to  Reinstate  him—L.  1901,  Ch.  466,  §  290,  Not  Unconstitutional.  Section 
290  of  chapter  466  of  the  Laws  of  1901,  providing  for  the  maintenance 
of  a  bureau  of  detectives  in  the  city  of  New  York,  to  be  selected  and 
appointed  by  the  police  commissioner  from  the  patrolmen  or  roundsmen 
of  the  police  force,  who,  together  with  the  policemen  previously  ap- 
pointed or  assigned  to  duty  in  the  detective  bureau  and  acting  therein 
on  the  1st  day  of  April,  1901,  shall  be  known  as  detective  sergeants,  with 
the  same  rank,  authority  and  compensation  as  sergeants  of  police,  and 
providing  that  they  shall  not  be  reduced  in  rank  or  salary,  except  in  the 
manner  provided  by  law  for  sergeants  and  other  police  officers,  is  sub- 
stantially a  re-enactment  of  an  existing  statute  upon  the  subject  (Con- 
solidation Act.  L.  1882,  ch.  410,  §  265,  as  amd.  by  L.  1884,  ch.  180,  §  4; 
re-enacted  with  no  material  changes  in  Greater  New  York  charter,  L. 
1897,  ch.  378,  §§  276  and  290),  with  the  exception  of  the  provision  mak- 
ing the  tenure  of  office  permanent,  except  in  case  of  removal  in  the 
manner  provided  by  law  for  sergeants  and  other  officers  of  the  police 
force ;  the  legislature  has  not  thereby  created  a  new  position  or  office,  or 
filled  that  position  with  new  men,  but  has  continued  an  old  office,  exist- 
ing under  prior  statutes,  with  the  persons  who.  at  the  time  of  the  enact- 
ment of  the  statute  in  question,  filled  such  office  under  appointment  or 
designation  from  city  officers  previously  designated  by  the  legislature; 
the  statute,  therefore,  is  not  in  violation  of  the  provisions  of  section  2  of 
article  10  of  the  Constitution,  and  a  patrolman  who  had  been  designated 
and  assigned  to  duty  in  such  detective  bureau,  with  rank  of  detective 
sergeant,  prior  to  the  enactment  of  such  statute,  and  served  as  such  until 
July  17,  1902,  when  he  was  summarily,  and  not  in  the  manner  provided 
by  law  for  sergeants  and  other  police  officers,  reduced  in  rank  and 
remanded  to  duty  as  a  patrolman,  with  reduced  salary,  is  entitled  to  a 
writ  of  mandamus  requiring  the  police  commissioner  to  reinstate  him  as 
detective  sergeant.    Matter  of  Sugden  v.  Partridge.  87 

2.  Construction  of  Statute  —  If  Statute  Is  Capable  of  Two  Constructions, 
One  of  which  Is  Unconstitutional,  tlie  Other  Constitutional,  tfte  Latter 
Should  Be  Adopted.  If  the  provision  of  such  statute,  that  those  who 
were  acting  as  detective  sergeants  on  the  1st  day  of  April,  1901,  should 
not  be  reduced  in  rank  or  salary,  except  in  case  of  removal,  in  the  manner 
provided  by  law  for  sergeants  and  other  officers  of  the  police  force,  was 
intended  to  apply  to  those  who  were  not  in  office  at  the  time  the  act 
became  a  law,  on  April  22,  1901,  or  when  it  took  effect,  on  January  1, 
1902,  the  provision  would  have  to  be  condemned  as  unconstitutional; 
but  such  provision  may  be  construed  to  apply  to  those  who  continued 
in  the  position  until  the  act  took  effect,  and  that  construction  should  be 
adopted;  since,  where  a  statute  is  capable  of  two  constructions,  one  of 
which  is  in  harmony  with  the  provisions  of  the  Constitution  and  the 
other  not,  that  should  be  adopted  which  will  preserve  the  statute,  if  such 
construction  is  just  as  consistent  with  the  legislative  intent  as  the  other. 

Id. 

8.  Detective  Sergeant  —  Status  and  Duration  of  Appointment  of,  When 
Designation  Not  Stated  to  Be  Temporary.  Unless  the  resolution  of  the 
police  board,  which  assigned  such  patrolman  to  duty  in  the  detective 
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bureau  with  rank  of  detective  sergeant,  stated  that  such  designation 
was  temporary,  his  status  is  that  of  a  detective  sergeant  and  not  that  of 
a  patrolman,  and  his  designation  may  continue  indefinitely,  even  during 
his  life,  unless  he  should  oe  reduced  to  the  grade  of  patrolman  in  the 
manner  provided  by  law  for  sergeants  and  other  officers  of  the  police 
force.  Id. 

4.  Statute  in  Question  Not  Violative  of  Civil  Service  Provision  of  the 
Constitution  {Const.  Art.  5,  §  9).  A  mandamus  to  reinstate  the  peti- 
tioner cannot  be  denied  upon  the  ground  that  the  statute  in  question 
is  in  conflict  with  section  9  of  article  5  of  the  Constitution,  requiring  that 
11  appointments  and  promotions  in  the  civil  service  of  the  state  *  *  * 
including  cities  *  *  *  shall  be  made  according  to  merit  and  fitness, 
to  be  ascertained,  so  far  as  practicable,  by  examinations,  which,  so  far 
as  practicable,  shall  be  competitive; "  since  the  statute  did  not  create  a 
new  office  and  then  fill  it  with  detective  sergeants,  but  the  office  had  been 
created  long  before,  and  the  petitioner  had  been  designated  to  fill  the 
office  of  detective  sergeant  before  the  passage  of  the  act,  and  his  appoint- 
ment  without  an  examination  was  valid,  where  the  civil  service  commis- 
sion of  New  York  city,  although  having  power  to  do  so,  did  not  adopt  a 
rule  requiring  the  qualifications  of  a  detective  sergeant  to  be  determined 
by  a  competitive  examination  until  long  after  the  petitioner  had  been 
appointed  and  after  such  statute  had  gone  into  effect.  Id. 

5.  Transfer  of  Essential  Functions  of  Local  Officers  to  State  Officers  Pro- 
hibited  —  Home  Rule  Provision,  Const. ,  Art.  10,  §  2.  The  home  rule  pro- 
vision of  the  Constitution  (art.  10,  §  2)  providing  that  "all  city,  town 
and  village  officers,  whose  election  or  appointment  is  not  provided  for  by 
this  Constitution,  shall  be  elected  by  the  electors  of  such  cities,  towns 
and  villages,  or  of  some  division  thereof,  or  appointed  by  such  author- 
ities thereof,  as  the  Legislature  shall  designate  for  that  purpose/'  pro- 
tects all  essential  or  exclusive  functions  theretofore  belonging  to  local  offi- 
cers and  prohibits  their  transfer,  whether  direct  or  indirect,  to  state 
officers.    People  ex  rel.  Metropolitan  St.  By.  Co.  v.  Tax  Comrs.  417 

6.  Construction  of  Home  Rule  Provision  as  Affecting  Taxation.  This 
provision,  however,  when  invoked  in  relation  to  taxation  should  be 
considered  in  connection  with  the  supreme  taxing  power  of  the  legislature 
and  neither  should  be  so  construed  as  to  embarrass  or  cripple  the  other. 
Home  rule,  as  understood  and  practiced  in  the  past,  giving  to  localities 
the  right  to  govern  themselves,  but  not  to  hamper  the  government  of  the 
state  should  be  carefully  protected  from  open  attack  or  indirect  invasion. 
Shadows,  however,  should  give  way  to  substance,  and  the  right  to  create 
a  new  system  of  taxation  and  bring  in  property  of  a  new  character, 
hitherto  untaxed,  with  some  other  property  incidental  thereto  and  worth- 
less without  it,  cannot  be  denied  upon  principle  and  should  not  be  with- 
held from  the  legislature.  *  Id. 

7.  Corporations  —  General  Franchises  Defined.  The  general  franchise 
of  a  corporation  is  its  right  to  live  and  do  business  by  the  exercise 
of  the  corporate  powers  granted  by  the  state.  Such  franchise,  however, 
gives  the  corporation  no  nght  to  do  anything  in  the  public  highways  with- 
out special  authority  from  the  state  or  some  municipal  officer  or  body 
acting  under  its  authority.  la. 

8.  Special  Franchises  Defined.  A  special  franchise  is  the  right  granted 
to  a  corporation  to  construct,  maintain  or  operate  in  a  public  highway 
some  structure  intended  for  public  use,  which  except  for  the  grant  would 
be  a  trespass.  Id. 

9.  Tax  — •  Special  FrancJiise  Tax  Act  —  L.  1899,  Ch.  712  —  Substance 
of  Statute.  Chapter  712  of  the  Laws  of  1899,  amending  the  General  Tax 
Law  and  authorizing  for  the  first  time  in  the  history  of  the  state  the 
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assessment  or  valuation  for  the  purpose  of  general  taxation  of  all  special 
franchises  by  a  state  board  of  tax  commissioners  appointed  by  the  gover- 
nor, declares  in  substance  that  the  right,  authority  or  permission  to  con- 
struct, maintain  or  operate  some  structure,  intended  for  public  use,  "in, 
under,  above,  on  or  through  streets,  highways,  or  public  places,"  such  as 
railroads,  gas  pipes,  water  mains,  poles  and  wires  for  electric,  telephone 
and  telegraph  lines,  and  the  like,  is  a  special  franchise.  For  the  purpose 
of  taxation  such  a  franchise  is  made  real  estate  and  is  "  deemed  to  include 
the  value  of  the  tangible  property  of  a  person,  copartnership,  association 
or  corporation  situated  in,  upon,  under  or  above  any  street,  highway, 
public  place  or  public  waters  in  connection  with  the  special  franchise," 
and  taxed  as  a  part  thereof.  (§  2,  subd.  8.)  This  includes  nothing  but 
what  is  in  the  street,  directly  or  indirectly,  and  excludes  power  houses, 
depots  and  all  structures  without  the  lines  of  the  street.  The  taxes  thus 
imposed  are  for  general  purposes,  are  collected  in  the  same  way,  and  used 
for  the  same  objects  as  other  taxes  upon  the  general  assessment  roll.    Id. 

10.  Act  Not  Violative  of  Rome  Rule  Provision — It  Creates  New  System 
of  Taxation,  Requiring  0 fleers  with  New  Functions  to  Enforce  It —  Tangi- 
ble Property  Connected  with  Special  Franchises  Is  an  Inseparable  Pnrt  Thereof 
Forming  an  Entity  WhicJi  Was  Never  Taxable  by  Local  Assessors.  The  fact  that 
such  statute  confers  upon  state  officers  the  right  to  assess  such  franchises  and 
especially  the  right  to  assess  the  tangible  property  annexed  thereto  and 
included  therein  by  the  act,  which  was  formerly  assessed  by  local  boards  of 
assessors,,  does  not  violate  the  principle  of  home  rule  embodied  in  the  Con- 
stitution. 1.  Because  it  creates  a  new  system  of  taxation  and  brings  within 
its  rau^e  a  new  character  of  property,  which  required  new  methods  of 
valuation  and  the  exercise  of  functions  which  never  belonged  to  loca! 
assessors  and  must  necessarily  have  been  committed  to  state  officers 
with  new  functions  whose  sole  duty  related  to  the  subject  of  taxation  in 
all  its  phases  throughout  the  entire  state,  and  who,  with  wider  experience 
and  greater  opportunities  for  observation  than  local  assessors,  would 
be  able  to  grasp  the  new  scheme  of  taxation  as  a  whole  and  whose 
action  would  be  free  from  all  local  prejudice  or  color  and  uniform  in  its 
result.  2.  Because  the  tangible  property  formerly  assessed  by  local 
assessors  is  an  inseparable  part  of  the  special  franchises  mentioned  in  the 
statute,  constituting  with  them  a  new  entity,  which  in  a  going  concern 
can  neither  be  assessed  nor  sold  to  advantage  except  as  one  thing,  single 
and  entire,  and  the  function  of  assessing  such  entity  is  not  essentially 
local  in  character,  never  belonged  to  localities,  never  was  and  never  could 
be  exercised  with  the  requisite  justice  and  uniformity  by  their  officers, 
and,  therefore,  was  of  necessity  conferred  upon  state  officers,  expert  tax 
officials,  having  a  jurisdiction  coextensive  with  the  limits  of  the  state. 
Property,  therefore,  created  by  the  legislature  and  never  intrusted  by  it  to 
local  assessors  cannot  with  propriety  be  said  to  have  been  taken  away 
from  them.'  Id. 

11.  Authorities  on  Home  Rule  Question  Collated.  The  authorities  relat- 
ing to  the  home  rule  provision  of  the  Constitution  collated  and  discussed. 

Id. 

12.  Decisions,  Not  Expressions  of  Judges  Zhed  Arguendo,  Establish  Legal 
Principles.  Legal  principles  are  not  established  by  expressions  of  learned 
judges,  used  arguendo  in  their  opinions  in  a  given  case,  but  by  what  was 
decided  therein,  and  what  is  written  is  not  evidence  of  what  was  decided 
unless  it  relates  directly  to  the  question  presented  for  decision.  Id. 

13.  Franchises  Taxable  as  Other  Property  —  Act  Is  Not  Violative  of  Fed- 
eral Constitution  as  Impairing  the  Obligation  of  Contracts.  A  franchise, 
whether  general  or  special,  is  taxable  the  same  as  other  property,  and, 
therefore,  the  statute  taxing  special  franchises,  which  changes  no  part 
of  the  grant,  alters  no  stipulation,  increases  no  payment,  exacts  nothing 
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from  their  owners  that  is  not  exacted  from  the  owners  of  property  gener* 
ally,  does  not  impair  the  obligation  of  a  contract  and  cannot  be  regarded 
as  violating  the  Federal  Constitution.  Id. 

14.  Additional  Objections  Overruled.  Contentions  that  the  act  is 
impracticable  and  incapable  of  execution;  that  the  special  franchises 
should  have  been  separately  assessed;  that  the  state  tax  commissioners 
adopted  no  rule  in  making  the  assessments;  that  the  relators  did  not  have 
a  proper  hearing  at  the  time  provided  for  review,  and  that  due  process  of 
law  was  not  observed  in  the  taxation  of  their  property,  after  due  consid- 
eration, are  overruled.  Id. 

CONTRACT. 

1.  Evidence  —  Parol  Evidence  Inadmissible  to  Vary  Writing.  A  writ- 
ten contract  to  saw  logs  into  lumber  for  a  stipulated  price  per  thousand, 
to  provide  a  mill  for  that  purpose  and  make  suitable  arrangements  for 
receiving  the  logs  when  delivered  at  the  mill  in  a  specified  manner,  is 
complete  and  cannot  be  varied  by  evidence  of  a  prior  oral  agreement 
between  the  parties  making  the  method  of  delivering  the  loes  different 
from  that  specified  in  the  contract,  the  result  of  which  would  have  been 
to  double  the  price  fixed  therein.     Mead  v.  Dunlevie.  108 

2.  Sale  —  Executory  Contract  —  Wfien  it  Cannot  Be  Reformed  at  Instance 
of  Party  Thereto.  Where  an  executory  contract  of  sale  in  writing  provided 
that  the  vendor  should  furnish  all  the  goods  of  a  certain  kind  needed 
by  the  vendee  for  a  certain  year,  on  terms  and  at  prices  therein  specified, 
and  bound  the  vendee  to  deal  exclusively  in  goods  to  be  ordered  under  the 
contract  and  to  enlarge  and  develop  the  market  therefor  so  far  as  possible, 
and  the  vendor,  after  filling  orders  to  an  amount  equal  to  that  ordered  by 
the  vendee  in  the  preceding  year  under  a  similar  contract,  refused  to  fill 
further  orders  which  would  bring  the  aggregate  up  to  twice  the  amount 
ordered  before,  the  vendor  is  not  entitled,  in  an  action  brought  by  the 
vendee  to  recover  damages  for  the  vendor's  refusal  to  supply  goods,  to 
have  the  contract  reformed  so  as  to  call  for  only  the  usual  amount  of 

foods  and  not  materially  exceeding  the  quantity  delivered  in  any  one  year 
efore  under  a  similar  contract,  upon  the  ground  that  there  was  a  mutual 
mistake  in  framing  the  contract  and  that  it  was  the  intention  to  limit  the 
quantity  of  goods  to  be  delivered  to  an  amount  such  as  had  been  called 
for  in  previous  years  of  similar  dealing  between  the  parties,  since  the 
contract  bound  the  vendee  to  deal  exclusively  in  goods  to  be  ordered  from 
the  vendor  and  to  enlarge  and  develop  the  market  therefor  so  far  as  pos- 
sible, and  hence  the  contract  was  left  open  and  indefinite  as  to  the  quan- 
tity to  be  ordered  thereunder.  N.  T.  C.  Iron  Works  Co.  v.  XT.  S.  Radiator 
Co.  831 

3.  Evidence  —  WJiether  a  Certain  Quantity  of  Goods  Is  Needed,  Ques- 
tion of  Fact.  The  question  whether  the  orders  were  for  goods  required 
for  the  needs  of  the  vendee's  business  calls  for  a  fact  and  not  for  an 
opinion  and  cannot  be  excluded  upon  the  ground  that  it  calls  for  the 
opinion  of  a  witness,  especially  where  there  is  no  defense  that  the  goods 
were  not  required  for  the  needs  of  the  vendee's  business.  Id. 

4.  Facts  Tending  to  Show  Unreasonable  and  Unfair  Use  of  Contract  Can- 
not Be  Proved  Unless  Such  Facts  Are  Pleaded  as  a  Defense.  Although  the 
vendee  did  not  have  the  right  to  order  goods  under  the  contract  to  any 
amount,  and  was  bound  to  carry  it  out  in  a  reasonable  way  under  the 
obligation  of  good  faith  and  fair  dealing  implied  in  every  contract,  the 
vendor  cannot  prove  facts  tending  to  show  that  the  vendee  did  not  act 
reasonably  or  in  good  faith,  but  used  the  contract,  for  speculation,  instead 
of  regular  and  ordinary  business  purposes,  unless  such  defense  was 
pleaded,  and  where  it  was  neither  pleaded  nor  proved  the  judgment  for 
damages  obtained  by  the  vendee  must  be  affirmed.  Id. 
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CONTRACT—  Continued. 
Unconscionable  agreement. 
See  Attorney  and  Client,  2. 

Parol  evidence  inadmissible  to  vary  a  complete  written  instrument. 
See  Evidence,  4. 

Of  partnership  —  surrender  of  right  of  withdrawal  a  good  consideration 
for  modification  of. 

See  Partnership. 

Effect  of  stipulation  in,  that  any  action  thereunder  shall  be  commenced 
in  a  certain  county. 

See  Venue. 

CORPORATIONS. 

Resignation  of  Officers  and  Directors  in  Order  to  Procure  Appointment 
of  Receiver  vnder  Subdivision  8  of  Section  1810  of  Code  of  Civil  Procedure, 
Illegal  and  Ineffective.  Where  all  the  officers  (except  the  secretary)  and  all 
the  directors  of  an  insolvent  corporation  resign  for  the  express  purpose 
of  instituting  an  action  to  procure  the  appointment  of  a  receiver  of  the 
corporation  under  subdivision  8  of  section  1810  of  the  Code  of  Civil  Pro- 
cedure, which  provides  that  a  receiver  of  the  property  of  a  corporation 
may  be  appointed  in  "An  action  brought  by  the  attorney -general,  or  by 
a  stockholder  to  preserve  the  assets  of  a  corporation,  having  no  officer 
empowered  to  hold  the  same,"  such  resignations  are  neither  legal  nor 
effective,  since  this  statute,  although  its  language  is  broad  enough  to 
cover  any  case  in  which  a  corporation  is  without  officers,  was  never 
designed  to  permit  the  officers  of  a  corporation  to  abandon  their  posts  of 
duty  and  abdicate  their  official  functions  for  the  express  purpose  of  shift- 
ingtheir  burdens  to  the  shoulders  of  the  courts;  when  the  stock,  effects 
and  property  of  a  corporation  are  not  sufficient  to  pay  all  of  its  just 
demands  or  to  afford  a  reasonable  security  to  those  who  deal  with  it,  or  if 
for  any  other  reason  the  interests  of  the  stockholders  require  it,  the  officers 
of  the  corporation  may  ask  for  its  dissolution  and  for  the  appointment  of 
a  receiver  under  other  statutes  (Code  Civ.  Pro.  §§  2419-2428),  in  which 
case  the  officers  are  not  required  to  resign,  but  the  action  is  instituted  in 
their  official  capacity.    Zeltner  v.  Zeltner  Brewing  Co.  247 

General  and  special  franchises  defined  —  special  franchise  tax  constitu- 
tional. 

See  Constitutional  Law,  7-10,  18,  14. 
Dissolution  —  receivers — sale  of  realty — j  udicial  sale. 

See  Judgment,  1-5. 
Personal  property  tax. 

See  Tax,  3. 

Franchise  tax  —  property  exempt  from  taxation  by  Federal  law  may 
be  included  in  appraisal  —  capital  invested  in  letters  patent,  United  States 
bonds  or  copyrights  may  be  appraised. 
See  Tax,  4,  5. 

COSTS. 

Right  to,  May  Be  Waived  by  the  Parties  to  the  Submission  of  a  Controversy — 
Code  Civ.  Pro.  §  1279.  While  under  section  1279  of  the  Code  of  Civil  Pro- 
cedure, providing  for  the  submission  of  a  controversy,  the  award  of  costs 
is  discretionary  with  the  court,  either  party  may  waive  his  right  to  have 
the  court  exercise  its  discretion  in  his  favor,  and  when  it  is  stipulated  that 
the  judgment  rendered  shall  be  "without  costs"  a  judgment  with  costs 
should  be  modified  by  striking  them  out.  Real  Estate  Corporation  v. 
Harper.  128 
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COUNTIES. 

County  Treasurers —  Fees  of  for  Receiving  and  Paying  over  State  Tax  and 
School  Moneys —  Construction  of  County  Law  and  Statutes  Relating  Thereto. 
The  provision  of  the  County  Law  relating  to  the  fees  of  county  treasurers 
for  receiving  and  paying  over  the  state  tax  and  school  moneys  (L.  1892,  ch. 
686,  §  148,  subd.  5)  does  not  purport  or  attempt  to  fix  the  compensation 
of  such  treasurer8t  but  continues  the  compensation  to  which  they  may 
be  entitled  under  existing  laws,  but  not  in  any  county  to  exceed  the  sum 
of  $2,000;  it  does  not  operate  to  amend  or  change  the  limitation  previously 
fixed  by  the  statute  (L.  1871,  ch.  110,  §  1)  providing  that  "The  several 
county  treasurers  of  this  state  *  *  *  shall  be  entitled  to  retain  a 
commission  of  one  per  centum  on  every  dollar  belonging  to  the  state 
which  they  shall  receive  and  pay  over,  to  wit,  one-half  of  one  per  centum 
for  receiving  and  one-half  of  one  per  centum  for  disbursing,  but  in  no 
case  to  exceed  the  sum  of  five  hundred  dollars "  except  in  the  counties 
of  Kings,  Albany,  Otsego,  Onondaga,  Erie  and  Westchester,  in  which  the 
fees  are  not  restricted  to  $500,  and  in  New  York  county,  for  which  special 
provisions  were  made  by  section  2  of  chapter  733  of  the  Laws  of  1872; 
therefore,  the  treasurer  of  a  county  not  excepted  from  the  provisions  of 
that  statute  is  not  entitled  to  more  than  $500  for  his  fees  for  receiving  and 
paying  over  state  tax  and  school  moneys.     Upham  v.  State  of  N.  F.    336 

COURT  OF  APPEALS. 

When  order  of  Appellate  Division  reviewable  by. 

See  Appeal,  1. 
When  objection  cannot  be  considered  by. 

See  Appeal,  2. 

Order  of  Appellate  Division  reversing  judgment  and  granting  new  trial. 
"  the  facts  having  been  examined  and  no  error  found  therein,"  reviewable 

by. 

See  Appeal,  3. 

Unanimous  approval  by  Appellate  Division  of  finding  of  fact  conclusive 
upon. 

See  Appeal,  4. 

Either  party  may  notice  and  place  upon  the  motion  calendar  appeals 
from  interlocutory  judgments. 

See  Appeal,  7. 

Unreasonable  delay  in  presenting  for  argument  appeals  from  judgments 
of  conviction  for  murder  in  the  first  degree. 
See  Appeal,  8. 

COURTS. 

Decisions,  not  expressions  of  judges  used  arguendo,  establish  legal 
principles. 

See  Constitutional  Law,  12. 

Summary  proceedings —  when  action  in  Supreme  Court  may  be  regarded 
as  one  in  ejectment. 

See  Practice. 
Exclusiveness  of  jurisdiction  —  judgment. 

See  Trusts,  1,  8. 

COVENANTS. 

When  covenant  in  deed  that  "premises  were  free  from  incumbrances" 
is  not  broken. 
See  Tax,  1. 
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GRIMES. 

1.  When  Intent  to  Violate  Liquor  Tax  Law  Is  Not  Necessary  to  Surwort 
Indictment.  The  belief  of  a  hotelkeeper  that  a  boy  to  whom  he  sold  liquor 
was  over  eighteen  years  of  age,  based  upon  information  derived  from  the 
boy  and  his  father,  is  no  defense  to  an  indictment  for  a  violation  of  section 
30  of  the  Liquor  Tax  Law  (L.  1896,  ch.  112),  since  the  general  rule  that 
criminal  intention  is  the  essence  of  the  crime  does  not  apply  to  an  act 
which  is  simply  malum  prohibitum.  Statutes  of  this  character,  however, 
should  be  strictly  construed,  and  require  strict  proof  of  the  commission 
of  the  offense  charged.    People  v.  Werner.  1S2 

2.  Witness  —  Evidence  Tending  to  Impeach  or  Contradict  Admissible. 
Where  the  only  evidence  to  -support  the  indictment,  so  far  as  it  was 
based  upon  the  boy's  age,  is  the  testimony  of  his  father,  the  defend- 
ant may,  for  the  purpose  of  contradicting  or  impeaching  him,  show 
on  his  cross-examination  and  by  the  testimony  of  other  witnesses  that  he 
had  stated  to  him  that  his  son  was  over  eighteen  years  of  age,  and  the 
exclusion  of  such  testimony  is  reversible  error.  Id. 

3.  Evidence  Tending  to  Prejudice  Jury  Inadmissible.  Testimony  elic- 
ited upon  defendant's  cross-examination  tending  to  show  that  he  had 
stated  to  others  that  he  had  been  complained  of  for  selling  liquor  to 
minors,  and  that  he  was  going  to  keep  right  on  selling  it  just  the  same,  is 
wholly  immaterial  and  objectionable,  as  tending  to  prejudice  and  mislead 
the  jury,  and  its  reception  constitutes  reversible  error.  Id. 

4.  Appeal — Amendment  of  Record.  The  trial  judjre  has  power,  in  a 
criminal  case,  on  motion  made  upon  notice  to  the  defendant,  to  amend 
the  record  by  annexing  thereto  a  copy  of  an  exhibit,  received  in  evi- 
dence upon  the  trial  and  afterward  lost,  where  there  is  no  doubt  as  to 
the  substantial  accuracy  of  the  copy  and  the  judge  acts,  not  only  upon 
the  affidavits  presented,  but  also  upon  his  own  recollection.  People  v. 
Flanigan.  856 

5.  When  Homicide  Committed  while  Attempting  to  Escape  from  Prison  Is 
Murder.  If  two  prisoners,  after  lawful  commitment  for  felony,  while  in 
the  act  of  escaping  from  prison  by  force,  jointly  and  with  a  common 
design  assault  and  strike  the  keeper,  who  dies  from  the  injuries  received, 
both  are  guilty  of  murder  in  the  first  degree,  whether  either  intended  to 
take  life  or  not,  and  without  regard  as  to  which  one  struck  the  mortal 
blow.  Id. 

6.  Demonstrative  Evidence  —  Change  of  Condition  —  Admissibility.  On 
the  trial  of  one  who,  while  escaping  from  prison,  killed  a  keeper,  the 
receipt  in  evidence  of  an  iron  bur  and  rope  used  in  effecting  the  escape  is 
not  erroneous,  although  they  were  not  in  the  precise  condition  as  when 
first  found,  because  of  handling  by  reporters  and  others,  where  they  were 
in  substantially  the  same  condition.  Id. 

7.  Trial  —  Instructions  —  Prejudice.  That  the  court,  in  charging  the 
jury  on  the  trial  of  a  colored  man  for  homicide  committed  in  escaping 
from  prison,  referred  to  the  trial  of  the  murderer  of  President  McKinley 
with  the  object  of  impressing  upon  them  that  a  man  charged  with  crime 
is  entitled  to  a  fair  trial  and  can  only  be  convicted  if  the  evidence  justi- 
fies it,  is  not  prejudicial.  Id. 

8.  Appeal  —  Instruction  —  Reversible  Error.  A  verdict  in  a  homi- 
cide case  rendered  upon  conclusive  evidence  will  not  be  set  aside 
because  the  trial  judge,  who  had  told  the  jury  they  were  the  exclusive 
judges  of  the  facts,  after  stating  that  he  understood  certain  facts  were 
conceded,  finally  referred  to  them  as  actually  conceded,  where  the  court's 
attention  was  not  called  to  the  error.  Id. 

9.  Indictment  —  Murder  —  Deliberation.  Under  an  indictment  for 
murder  in  the  first  degree  a  conviction  may  be  had  for  murder  committed 
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while  perpetrating  a  felony,  although  not  specifically  pleaded,  and  in  such 
case  deliberation  and  premeditation  need  not  be  found.  Id. 

Unreasonable  delay  in  presenting  for  argument  appeals  from  judg- 
ments of  conviction  for  murder  in  the  first  degree. 
See  Appeal,  8. 

DAMAGES. 

Watercourses — Measure  of  Damages  Caused  by  Diversion  of  Sub-surface 
Waters  by  Municipal  Water  Works.  Upon  the  trial  of  an  action  brought 
by  a  landowner  on  Long  Island  against  the  city  of  New  York  to  recover 
damages  growing  out  of  the  construction,  maintenance  and  operation  by 
it  and  of  its  predecessor,  the  city  of  Brooklyn,  of  a  system  of  driven 
wells  and  a  pumping  station  operated  for  the  purpose  of  supplying  water 
to  the  former  city,  now  borough  of  Brooklyn,  the  exclusion  or  striking 
out  of  evidence  showing  the  nature,  character  and  extent  of  the  business 
that  had  been  interrupted  by  defendant's  trespass  and  the  facts  which 
would  fix  the  diminished  value  of  a  farm  conducted  by  the  plaintiff,  upon 
the  ground  that  it  was  offered  for  the  purpose  of  sustaining  his  contention 
that  he  was  entitled  to  recover  his  loss  of  profits  and  not  on  the  question 
of  the  rental  or  usable  value  of  the  premises,  constitutes  reversible  error, 
since  if  admissible  upon  any  theory  of  damages  the  evidence  should 
have  been  received,  and  it  was  admissible  in  order  to  give  the  court  or 
jury  a  correct  general  idea  of  the  condition  of  the  farm  and  its  produc- 
tive value  upon  which  they  could  base  an  estimate  as  to  the  fair  or  rea- 
sonable amount  of  damages  suffered  by  the  plaintiff,  considering  the  effect 
of  the  trespass  on  the  fee,  rental  or  usable  value  of  the  property.  Reisert 
v.  City  of  New  York.  196 

Liquidated  —  when  sum  deposited  as  security  for  performance  of  lease 
will  not  be  regarded  as,  although  it  is  expressly  so  designated. 
See  Lease. 

DEBTOR  AND  CREDITOR. 

When  action  upon  creditor's  claim  is  not  barred  by  discharge  in 
bankruptcy. 

See  Bankruptcy. 

When  title  to  personal  property  transferred  with  intent  to  defraud  cred- 
itors is  not  impaired. 

See  Vendor  and  Purchaser. 

DECEDENT'S  ESTATE. 

Seat  in  New  York  Stock  Exchange  liable  to  transfer  tax. 

See  Tax,  2. 

DEED. 

When  inadmissible  in  evidence. 
See  Evidence,  8. 

When  covenant  that  premises  were  free  from  incumbrances  not  broken. 
See  Tax,  1. 

DEFALCATION. 

Of  trustees. 
See  Trusts,  4. 

DEFENSE. 

When  discharge  in  bankruptcy  no  defense  to  action  upon  creditor's 
claim. 

See  Bankruptcy. 
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DEFINITIONS. 

Franchise  and  succession  taxes  defined. 
See  Tax,  4. 

DEMURRER. 

When  complaint  states  but  a  single  cause  of  action. 
See  Pleading. 

DIRECTORS. 

Of  corporations  —  resignation  of,  in  order  to  procure  appointment  of 
receiver,  illegal  and  ineffective. 

See  Corporations. 

EASEMENTS. 

Measure  of  damages  caused  by  diversion  of  sub-surface  waters  by 
municipal  water  works. 

See  Damages. 

EDUCATION. 

In  New  York  city  —abolition  of  positions  of  principals  of  evening  high 
schools. 

See  New  York  (City  of),  2. 

Tenure  of  position  of  teachers  —  teachers  cannot  be  reassigned  except 
for  cause. 

See  New  York  (City  of),  8-6. 

EJECTMENT. 

For  non-payment  of  rent. 
See  Appeal,  2. 

Where  summary  proceedings  may  be  regarded  as  action  of  ejectment. 
See  Practice. 

EMINENT  DOMAIN. 

Title  to  lands  taken  for  construction  of  bridge  over  Harlem  river. 
See  New  York  (City  of),  1. 

EQUITY. 

When  will  regard  change  of  beneficiary  as  having  been  effected, 
although  attempted  change  was  imperfect. 

See  Insurance,  3. 

When  certificate  holder  may  maintain  action  in,  to  preserve  contract  of 
insurance. 

See  Insurance,  4. 

ESTATES. 

Defalcation  of  trustees  —  how  proceeds  of  property  turned  over  ac 
security  therefor  should  be  applied. 

See  Trusts,  1-4. 

EVIDENCE. 

1.  Testimony  of  WUnee*  Disqualified  under  Section  829  of  the  Code  of 
Civil  Procedure  —  When  Objection  Thereto  Insufficient  to  Exclude  Evidence. 
When*,  in  an  action  brought  by  a  son  of  a  testatrix  against  the  executors 
of  her  will  upon  promissory  notes  payable  to  him  and  purporting  to  be 
made  by  testatrix,  the  making  and  delivery  of  which  were  denied  by 
defendants,  plaintiff  was  asked,  before  the  notes  were  read  in  evidence  and 
before  any  independent  testimony  as  to  the  delivery  thereof  had  been 
given,  whether  they  were  in  his  possession  prior  to  the  death  of  his 
mother,  and  the  question  was  objected  to  as  incompetent,  no  other 
objection  being  interposed,  it  is  not  erroneous  to  overrule  such  objection 
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and  admit  his  answer,  although  the  witness,  being  interested,  was  incom- 
petent to  testify  to  a  personal  transaction  with  his  deceased  mother  under 
section  829  of  the  Code  of  Civil  Procedure,  since  the  objection  did  not 
challenge  the  competency  of  the  witness,  but  the  competency  of  the  evi- 
dence, whereas  the  evidence  was  competent,  but  the  witness  was  not. 
Hoag  v.   Wright.  36 

2.  When  Witness  Interested  in  Eoent  of  Action  May  Express  Opinion  as  to 
Genuineness  of  Signatures  to  Disputed  Papers.  Where,  after  he  had  testi- 
fied, without  objection,  that  he  was  familiar  with  his  mother's  signature, 
plaintiff  was  asked  to  examine  the  notes  and  state  whether  or  not  the  sig- 
nature to  each  was  in  his  mother's  handwriting,  to  which  no  objection  was 
interposed  except  as  to  his  competency  as  a  wituess  under  section  829  of 
the  Code,  it  is  not  error  to  overrule  the  objection  and  admit  bis  answer 
that  he  thought  the  signatures  were  in  his  mother's  handwriting,  since  the 
question  called  for  an  opinion  not  a  a  personal  transaction.  Id. 

3.  Witness  —  Expert  in  Handwriting  —  Competency  T/'tereqf  May  Be 
Tested  upon  Cross-examination  by  Inquiry  into  Collateral  Matt  rs. 
The  competency  of  a  witness  offered  as  an  expert  in  handwriting  is  a 
fact  necessary  to  be  known  in  order  to  learn  the  value  of  his  .opinion, 
and  while  it  is  not  an  issue  raised  by  the  pleadings,  it  becomes  a  sub- 
ordinate issue  by  the  tender  of  the  witness  as  an  expert,  and  where  an 
expert  in  handwriting  had  testified  that,  in  his  opinion,  the  signatures  to 
disputed  papers  were  genuine,  it  is  competent,  upon  his  cross-examination, 
to  submit  spurious  signatures  to  the  witness  and  ask  him  if  he  had  not, 
upon  a  previous  trial,  after  comparing  such  spurious  signatures  with 
genuine  signatures  in  evidence,  pronounced  them  genuine  and  sworn  that 
they  were  written  by  the  same  hand  that  had  written  the  signatures 
proved  to  be  genuine,  since  any  testimony  of  an  alleged  expert  u]>on 
handwriting,  which  bears  on  his  competency  to  express  an  opinion,  may, 
within  reasonable  limits,  be  contradicted  by  other  testimony,  and  the  test 
thereby  sought  to  be  applied  bore  not  only  upon  his  competency  to 
express  an  opinion,  but  upon  the  value  of  his  opinion  when  expressed 
lud  tended  to  show  that  it  was  unreliable.  Id, 

4.  Parol  Evidence  Inadmissible  to  Vary  a  Complete  Written  Instrument. 
An  indenture  of  adoption  executed  under  seal  on  the  21st  day  of  Decem- 
ber, 1863,  by  the  adopting  parents,  the  mother,  and  a  superintendent  of 
the  poor  in  behalf  of  the  child,  upon  which  was  indorsed  the  consent  and 
approval  of  the  board  of  commissioners  of  public  charities  and  corrections 
of  the  city  of  New  York,  by  which  the  child  was  adopted  for  sixteen 
years  and  one  month,  containing  provisions  pointing  out  the  duties  of  the 
child  and  the  adopting  parents,  each  to  the  other,  and  an  agreement  to 
cause  her  to  be  instructed  in  reading,  writing  and  arithmetic,  in  the  trade 
and  mystery  of  housekeeping  and  of  plain  sewing  and  to  provide  her  with 
sufficient  meat,  drink,  apparel,  mending,  lodging  and  washing,  together 
with  all  necessary  and  proper  medical  attendance  and  nursing  and  the 
utensils  to  keep  her  healthy  and  cleanly,  and  upon  the  expiration  of  the 
term,  viz.,  upon  her  arrival  at  the  age  of  eighteen  years,  to  give  her  a 
new  Bible  and  a  new  suit  of  clothing  in  addition  to  her  old  ones  in  wear, 
and  to  report  to  the  commissioner  once  in  each  year  the  character  and 
condition  of  the  girl,  with  a  covenant  of  faithful  performance,  cannot  be 
varied  and  enlarged  by  evidence  of  a  verbal  agreement  made  by  the  adopt- 
ing father  at  or  before  the  execution  of  the  instrument  to  the  effect  that 
he  would  make  the  child  his  heir  at  law  and  next  of  kin  and  upon  his 
death  would  give  her  his  property.     Brantingham  v.  Huff.  58 

5.  Privilege  of  Counsel  —  Attorney  May  Be  Required  to  Produce  Papers  of 
Client  When  in  his  Possession.  Upon  the  question  whether  the  ancestor 
of  tenants  was  in  possession  of  certain  premises  under  a  lease  from  plain- 
tiffs' ancestor  aud  as  their  tenant,  the  counsel  for  the  tenants  may  be 
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required  by  a  subpoena  duces  tecum  to  produce  the  lease  claimed  to  be 
signed  by  tenants'  ancestor,  and  upon  proof  of  his  signature  thereto  the 
lease  may  be  offered  in  evidence,  and  such  procedure  is  not  an  invasion 
of  the  privilege  of  counsel,  since  under  such  circumstances  an  attorney 
or  counsel  is  obliged  to  produce  any  instruments  of  his  client  which  the 
latter  could  have  been  compelled  to  produce.    Jones  v.  BeiUy.  97 

6.  Party  Interested  in  Event  Not  Competent  Witness  to  Prove  Pay- 
ment  of  Bent  by  Deceased  Ancestor  of  Tenants.  Where  the  only  issue 
in  a  case  yraa  whether  defendants'  deceased  ancestor  was  the  tenant 
of  plaintiffs'  ancestor,  and  the  testimony  upon  the  question  whether 
the  signature  of  defendants'  ancestor  upon  the  lease  was  genuine  was 
conflicting  and  evenly  balanced,  one  of  the  plaintiffs,  being  an  interested 

Sarty,  is  not  a  competent  witness  to  the  fact  that  he  had  been  paid  rent  by 
efendants'  ancestor  up  to  a  certain  time  and  that  no  rent  had  been  paid 
to  him  thereafter;  it  is  error  to  admit  his  testimony  upon  the  ground 
that  it  did  not  necessarily  imply  that  he  received  it  from  the  deceased, 
and  such  error  cannot  be  disregarded  since  evidence  that,  subsequently  to 
the  date  of  the  alleged  lease,  rent  was  paid  by  defendants'  ancestor  would 
strongly  tend  to  prove  the  authenticity  of  the  lease.  Id. 

7.  When  Subpoena  Duces  Tecum  and  Proof  of  Service  Thereof  May 
Not  Be  Bead  in  Evidence.  Where  no  evidence  was  produced  that  any 
receipts  for  rent  had  been  given  and  no  attempt  was  made  to  prove 
their  contents  and  the  plaintiffs  had  served  upon  the  defendants  a  subpoena 
requiring  the  production  of  a  number  of  receipts  for  rent,  it  is  error  to 
permit  such  subpoena,  with  proof  of  service  thereof,  to  be  read  in  evi- 
dence, since  the  effect  on  the  jury  of  the  recital  of  such  a  number  of 
receipts,  the  existence  of  none  of  which  was  actually  proved,  may  have 
been  prejudicial  to  the  defendants.  Id. 

8.  Deeds  of  Premises  in  Question  and  Assertions  of  Title  by  Tenant  Not 
Admissible  in  Evidence  to  Dispute  Landlord's  Title.  Notwithstanding  the 
tenant  was  in  possession  of  the  premises  before  the  lease  was  made,  his 
heirs  at  law  are  estopped  from  disputing  the  title  of  the  landlord  unless 
the  tenant  was  induced  to  take  the  lease  by  force,  fraud,  misrepresentation, 
or  possibly  by  mistake,  and,  therefore,  deeds  of  the  premises  made  by  the 
tenant,  and  assertions  of  ownership  made  by  him  at  the  time  of  the 
alleged  lease,  are  inadmissible  in  evidence.  Id. 

9.  When  it  Cannot  Be  Regarded  as  Harmless  —  Sufficiency  of  Objection. 
Where  the  only  issue  before  the  jury  in  an  action  for  libel  is  that  of 
damages,  and  where  it  is  instructed  not  only  to  give  full  indemnity  to 
the  plaintiff  for  the  injury  to  her  reputation,  but  that  it  also  has  power 
in  its  discretion  to  award  exemplary  damages,  an  affidavit  containing  a 
variety  of  facts  and  circumstances  tending  to  show  that  the  plaintiff  was 
not  only  innocent  of  the  crime  charged  by  the  defendant,  but  that  it  was, 
in  fact,  committed  by  another,  received  in  evidence  against  the  objection 
that  it  was  immaterial  and  Irrelevant  and  that  the  affiant  should  be  pro- 
duced in  court  for  cross-examination,  cannot  be  regarded  as  harmless, 
since  its  tendency  was  to  arouse  the  prejudices  or  sympathies  of  the 
jury,  and  the  objection  being  equivalent  to  a  specific  objection  that  the 
paper  was  incompetent,  its  reception  constitutes  reversible  error.  Cudlip 
v.  N.  Y.  Eve.  Journal  Pub.  Co.  158 

Insufficiency  of,  to  authorize  recovery. 

See  Banking,  4. 
Parol  evidence  inadmissible  to  vary  writing. 

See  Contract,  1. 
As  to  whether  a  certain  quantity  of  goods  is  needed  —  when  admissible. 

See  Contract,  3. 
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Tending  to  impeach  or  contradict  witness,  when  admissible  —  when 
evidence  tending  to  prejudice  jury  inadmissible. 

See  Crimes,  2,  3. 

Demonstrative  —  admissibility. 
See  Crimes,  6. 

As  to  measure  of  damages  caused  by  diversion  of  sub-surface  waters 
by  municipal  water  works  —  when  admissible. 

See  Damages. 

Tending  to  establish  acquiescence  in  removal  from  office  —  erroneous 
exclusion  of. 

See  Officers,  1. 

Action  against  railroad  company  —  when  rules  of  another  railroad 
competent. 

See  Railroads,  2. 

When  insufficient  to  establish  negligence. 
See  Trial. 

EXCISE. 

When  intent  to  violate  Liquor  Tax  Law  is  not  necessary  to  support 
indictment. 

See  Crimes,  1. 

Liability  of  undisclosed  principal  for  loss  sustained  by  surety  upon 
excise  bond. 

See  Principal  and  Surety. 

EXPERTS. 

Handwriting  —  competency  of  expert  may  be  tested  upon  cross-exami- 
nation by  inquiry  into  collateral  matters.  a 

See  Evidence,  3. 

EXPLOSIVES. 

Injury  resulting  from  explosion  —  insufficient  proof  of  negligence. 
See  Trial. 

PEES. 

Of  county  treasurers  for  receiving  and  paying  over  state  tax  and  school 
moneys. 

See  Counties. 

FIRE  INSURANCE. 

Facts  insufficient  to  establish  waiver  of  breach  of  condition  in  policy. 
See  Insurance,  11. 

FORMER  ADJUDICATION. 

Final  determination  of  Appellate  Division. 

See  Trusts,  3. 

FRANCHISE  TAX. 

Special  Franchise  Tax  Act  constitutional. 
See  Constitutional  Law,  9,  10,  13, 14. 

Definition  of  —  property  exempt  from  taxation  by  Federal  law  may  be 
included  in  appraisal. 
See  Tax,  4,  5. 
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FRAUD. 

Marriage  subject  to  be  vacated  for. 
See  Husband  and  Wife,  1,  2. 

Purchaser's  knowledge  of  fraudulent  intent  of  vendor — notice. 
See  Vendor  and  Purchaser. 

FRAUDULENT  REPRESENTATIONS. 

By  cashier  of  bank  —  when  bank  not  liable. 
See  Banking,  1-4. 

HANDWRITING. 

Experts  —  competency  may  be  tested  upon  cross-examination  by  inquiry 
into  collateral  matters. 
See  Evidence,  3. 

HUSBAND  AND  WIFE. 

1.  Marriage,  a  Civil  Contract  Only  and  Subject  to  Be  Vacated  for  Fraud. 
While  marriage  contracts  are  based  upon  considerations  peculiar  to  them- 
selves and  public  policy  is  concerned  with  the  regulation  of  the  family 
relation,  nevertheless  the  law  of  this  state  considers  marriage  in  no  other 
light  than  that  of  a  civil  contract,  requiring  for  its  validity  that  full 
and  free  consent  which  is  the  essence  of  all  ordinary  contracts;  every 
misrepresentation  of  a  material  fact  made  with  the  intention  to  induce 
another  to  enter  into  an  agreement  and  without  which  he  would  not  have 
done  so,  justifies  the  court  in  vacating  the  agreement,  and  there  is  no  valid 
reason  for  excepting  the  marriage  contract  from  the  general  rule. 
di  Lorenzo  v.  di  Lorenzo.  467 

2.  Annulment  upon  t?ie  Ground  that  Consent  Wan  Obtained  by  Material 
Misrepresentation  of  Fact.  Where  in  an  action  for  the  annulment  of  a 
marriage  it  appears  that  the  consent  of  the  plaintiff  to  marry  the  defend- 
ant was  obtained  by  a  fraudulent  representation  and  stratagem  causing 
him  to  believe  that  he  was  the  father  of  her  child,  and  that  but  for  the 
fraud  he  would  not  have  consented  to  the  marriage,  such  misrepresentation 
must  be  deemed  of  a  material  nature,  and  under  subdivision  4,  of  section 
1743,  of  the  Code  of  Civil  Procedure,  providing  that  a  marriage  may  be 
annulled  when  the  consent  of  one  of  the  parties  is  obtained  by  force, 
duress  or  fraud,  the  court  may  properly  annul  the  marriage  if  it  appears 
that  the  plaintiff  has  not,  with  full  knowledge  of  the  facte  constituting  the 
fraud,  voluntarily  cohabited  with  the  defendant  before  the  commencement 
of  the  action.  Id. 

Husband  conducting  business  as  agent  for  wife  —  undisclosed  principal. 
See  Pleading. 

INDORSEMENT. 

When  promissory  note  cannot  be  enforced  against  indorser. 
See  Bills,  Notes  and  Checks,  1,  2. 

INSURANCE. 

1.  Nonsuit—  What  Constitutes  Judgment  of.  Where  the  complaint 
in  an  action  brought  by  a  policyholder  against  a  life  insurance  com- 
pany for  a  paid-up  policy  in  lieu  of  one  lapsed  by  the  non-payment 
of  a  premium  and  which  had  been  lost,  was  dismissed  on  the  trial,  upon 
motion  of  defendant  at  the  close  of  plaintiff's  case,  after  plaintiff  had 
conclusively  established  his  application  for  the  paid-up  policy  within 
six  months  after  default  in  payment  of  the  premium,  his  compliance 
with  all  other  requirements  of  the  policy  except  the  surrender  thereof, 
the  loss  of  the  policy  and  his  failure  to  find  it  after  diligent  search 
therefor  and  of  notice  of  such  fact  to  the  company,  the  tender  to  the 
company  of  a  release  of  all  liability  upon  the  lost  policy,  and  the  refusal 
of  the  company  to  accept  such  release  and  issue  a  paid-up  policy  in 
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lieu  thereof,  and  no  facts  were  specifically  found  by  the  court,  and  the 
record  does  not  show  what  the  decision  of  the  court  was  in  regard  to  the 
facts  alleged  in  the  complaint  and  answer,  which  formed  the  issue  between 
the  parties,  the  judgment  entered  upon  such  dismissal  is  a  nonsuit  and  not 
the  result  of  a  trial  upon  the  merits,  since  the  trial  judge  virtually  decided 
that  plaintiff  had  not  produced  any  proof  sufficient  to  call  upon  the  court 
to  consider  it  and  determine  the  facts  in  issue  one  way  or  the  other;  the 
judgment,  therefore,  is  erroneous,  since  the  plaintiff  was  entitled  to  have 
his  proofs  considered  and  the  facts  alleged  in  the  complaint  and  answer 
determined.     Lindenthal  v.  Germania  Z.  Ins.  Co.  7tJ 

2.  Waiver  by  Company  of  Six  Months'  Limitation  in  which  Action  for 
Paid-tip  Policy  Must  Be  Commenced  —  Whetlier  Policyholder  Abandoned  his 
Might  to  Paid-up  Policy  bt/  Belay  in  Producing  Lost  Policy  a  Question  qf  Fact. 
"Where  the  defendant  waived  the  six  months'  Statute  of  Limitations,  fixed  by 
the  policy,  and  directed  the  plaintiff  to  make  further  search  for  it  without 
substituting  any  other  specific  limitation  in  its  place  so  that  the  whole 
matter  was  left  indefinite  and  open  for  further  negotiation,  and  the  evi- 
dence is  such  that  it  cannot  be  held  as  a  matter  of  law  that  the  plaintiff, 
after  the  interview  with  the  defendant's  officers,  in  which  they  waived 
the  limitation  of  six  months,  abandoned  his  light  to  a  paid-up  policy,  the 
evidence  should  be  considered  by  the  court  or  jury,  and  the  fact  of  his 
default,  if  default  there  was,  determined  thereby,  since  the  defendant, 
having  directed  the  plaintiff  to  keep  up  the  search  for  the  policy,  cannot 
refuse  to  perform  on  the  ground  of  unreasonable  delay  on  the  part  of  the 
plaintiff  unless  the  delay  continued  for  so  long  a  period  of  time  as  to  war- 
rant the  conclusion  that  the  plaintiff  had  abandoned  his  claim.  Id. 

8.  Mutual  Benefit  Association — Wlien  Equity  Will  Begard  CJiange  of 
Beneficiary  as  Having  Been  Effected,  Altlwugh  Attempted  CJuinge  Was 
Imperfect.  A  member  of  a  mutual  benefit  association  which  has  issued 
a  certificate  entitling  him  to  participate  in  its  beneficiary  fund,  in  which 
his  wife  was  designated  as  the  beneficiary,  is  not  deprived  of  his  right  to 
subsequently  procure  a  certificate  to  be  issued  to  another  beneficiary,  by 
the  fact  that  his  wife,  who  had  obtained  possession  of  it,  wrongfully  with- 
holds the  certificate,  when  he  complies  with  all  the  formalities  pre- 
scribed by  the  constitution  and  by-laws  for  making  the  change,  except 
that  of  surrendering  the  original  certificate,  from  which  he  is  prevented 
by  her  refusal  to  deliver  it  to  him.  The  fact  that  the  constitution  .and 
by-laws  make  no  provision  for  such  a  case  does  not  render  the  company 
powerless  to  issue  the  subsequent  certificate,  and,  although  the  attempted 
change  may  be  imperfect,  equity  will  aid  the  subsequent  beneficiary  and 
regard  that  as  done  which  ought  to  have  been  done.    Lahey  v.  Lahey. 

148 

4.  Mutual  Benefit  Association  —  Certificate  Not  Affected  by  Subsequent 
By-law  Reducing  Amount  to  Be  Paid  Thereunder —  Certificate  Holder  May 
Maintain  Action  in  Equity  to  Preserve  Contract  of  Insurance.  Where  a 
mutual  benefit  life  insurance  association  issues  a  certificate  whereby  it 
agrees  to  pay  out  of  its  benefit  fund  to  the  wife  of  the  certificate  holder, 
upon  his  death,  "a  sum  not  exceeding  $5,000  in  accordance  with  and 
under  the  laws  governing  said  fund,"  upon  condition  that  the  certificate 
holder  comply  with  the  laws  and  regulations  of  the  association  governing 
such  fund,  then  enacted,  or  which  might  thereafter  be  enacted,  the  subse- 
quent enactment  of  an  amended  by-law  which,  in  effect,  limited  the  high- 
est amount  payable  * '  upon  any  benefit  certificate  heretofore  issued  "  to  the 
sum  of  $2,000,  and  the  subsequent  refusal  of  the  association  to  receive  dues 
and  assessments  upon  such  certificate  upon  the  basis  of  $5,000  and  to  recog- 
nize the  original  contract  of  insurance  as  binding  upon  it,  do  not  constitute 
such  a  breach  of  the  contract  of  insurance  as  to  entitle  the  certificate  holder 
to  maintain  an  action  for  the  recovery  of  damages  therefor,  since  the 
amended  by-law  is  wholly  ineffectual  to  deprive  him  of  any  rights  which 
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had  become  vested,  and  bis  refusal  to  acquiesce  in  the  amended  by-law 
and  the  tender  of  payment  of  his  assessment  upon  the  original  contract 
preserves  the  contract  of  insurance  as  it  was;  the  proper  remedy  is  to 
resort  to  a  court  of  equity  and,  upon  the  facts,  ask  its  intervention  in  a 
decree  which  would  compel  the  association  to  live  up  to  its  contract  and 
which  would  restrain  it  from  proceeding  under  its  void  by-law.  Langan 
v.  Supreme  Council  Am.  L.  of  H.  266 

5.  When  By-law*  of  a  Co-operative  Life  Insurance  Corporation  Are  Retro- 
active. Under  an  express  agreement  by  a  member  of  a  mutual  benefit 
association  to  comply  with  "  all  the  laws,  rules,  regulations  and  require- 
ments now  in  force  or  that  may  be  hereafter  enacted,"  by-laws  thereafter 
regularly  adopted  become  retrospective  as  well  as  prospective  in  their 
operation  except  as  to  rights  which  have  become  fixed  or  vested  by  the 
terms  of  the  original  contract.     Shipman  v.  Protected  Home  Circle.     "  398 

6.  Suicide  of  Insured  while  Insane  —  Insurer  Liable  upon  Death  Therefrom, 
unless  Expressly  Excepted  from  the  Bisk.  Where  the  contract  is  silent  upon 
the  subject  of  self-destruction  by  the  insured  while  insane,  death  from  that 
cause  is  clearly  within  its  terms,  and  having  acquired  a  fixed  and  vested 
right  to  insurance  covering  that  risk,  no  subsequent  amendment  of  the 
by-laws  can  affect  that  right  without  the  express  consent  of  the  insured. 

Id. 

7.  Effect  of  Finding  that  the  Insured  Committed  Suicide.  An  unquali- 
fied finding  that  the  insured  committed  suicide  is,  under  the  statute  which 
defines  suicide  as  the  intentional  taking  of  one's  own  life  (Penal  Code, 
§  172),  a  determination  that  it  was  the  intentional  act  of  a  sane  man.      Id. 

8.  Suicide  of  Insured  while  Sane  —  Effect  qf  By-law,  Enacted  After  the 
Issuing  of  Certificate  of  Insurance,  Declaring  Certificate  Void  if  Insured  Shall 
14  Die  by  Suicide,  Felonious  oi"  Otherwise."  Where  the  contract  is  silent 
upon  the  subject  of  the  suicide  of  a  member  while  sane,  a  by-law  subse- 
quently enacted  providing  that  the  certificate  issued  to  him  shall  become 
void  "  in  case  he  shall  d(e  by  suicide,  felonious  or  otherwise,  sane  or 
insane,  or  by  his  own  hand,  sane  or  insane,  provided  that  in  such  case 
there  shall  be  refunded  to  the  beneficiary  named  in  said  certificate  the 
amount  of  all  payments  made,  together  with  interest  thereon  at  the  rate  of 
three  per  cent  per  annum,"  applies  to  a  certificate  in  force  at  the  time 
of  the  amendment,  issued  to  a  member  who  thereafter  commits  suicide 
while  he  is  sane,  first,  because  it  invades  no  vested  right,  and,  second, 
it  is  a  fundamental  though  unexpressed  part  of  the  original  contract  that 
the  insured  shall  not  cause  his  own  death.  Id. 

9.  Effect  of  Stipulation  tliat,  if  Death  of  Insured  Be  Caused  by  any 
Illegal  Act  of  his  Own,  his  Rights  under  tlie  Certificate  Shall  Revert  to 
t/ie  Association.  Where,  however,  the  contract  is  not  silent,  but  the 
insured  expressly  stipulates  that  in  case  his  death  shall  be  caused  by  any 
illegal  act  of  his  own,  all  his  right,  title  and  interest  in  the  beneficiary 
fund  shall  revert  to  the  association,  and  he  thereafter  commits  suicide, 
which  under  the  common  law  was  a  crime  and  under  the  Penal  Code 
(§  173)  is  "  a  grave  public  wrong,"  and  to  sav  the  least  must  be  regarded 
as  an  illegal  act  within  the  purview  of  the  language  of  the  contract,  the 
contract  is  rendered  nugatory  by  force  of  its  own  provisions.  Id. 

10.  Rights  of  Beneficiary,  under  Certificate  of  Co-operative  Insurance 
Association,  in  Case  of  Suicide  of  Insured.  Assuming  that  there  is  no  pro- 
vision either  in  the  by-laws  or  the  contract  relating  to  suicide  by  the 
insured  while  sane,  unless  the  intention  of  the  association  to  incur  such 
risk  is  clearly  and  unequivocally  expressed,  such  act  will  forfeit  the  certifi- 
cate, although  the  beneficinry  named  therein  takes  the  insurance  money 
directly  by  the  terms  of  the  contract  and  not  derivatively,  as  in  the 
capacity  of  heir  or  legal  representative  of  the  suicide,  because  in  co-opera- 
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tive  or  assessment  life  insurance  the  beneficiary  has  no  such  vested  rights 
as  are  acquired  under  ordinary  life  insurance  policies  issued  for  the  benefit 
of  third  persons,  which  cannot  be  defeated  by  the  subsequent  acts  of  the 
insured ;  but  on  the  contrary  the  beneficiary  takes  the  certificate  subject 
to  change  without  his  consent  in  accordance  with  the  constitution  and 
by-laws  of  the  association  and  has  no  vested  interest  in  either  the  certifi- 
cate or  the  money  to  be  paid  upon  it.  It  follows,  therefore,  that  the 
beneficiary  under  a  certificate  issued  by  a  mutual  benefit  association,  who 
takes  his  rights  through  the  insured  and  subject  to  the  terms  of  the  con- 
tract entered  into  by  him,  can  no  more  benefit  by  the  wrong  of  the  insured 
in  willfully  and  intentionally  taking  his  own  life  than  the  legal  represen- 
tatives of  the  insured  in  an  ordinary  life  insurance  policy  could  under 
the  same  conditions.  Id. 

11.  Fire — Facts  Insufficient  to  Establish  Waiver  of  BreacJi  of  Condition  in 
Policy.  The  fact  that  after  a  fire  loss  the  adjuster  for  the  insurance 
company,  while  denying  any  liability  on  its  part  because  of  the  fact  that 
insured  was  not  the  unconditional  and  sole  owner  of  the  property,  advised 
the  preparation  and  forwarding  of  proofs  of  loss  and  said  in  substance  that 
the  company  might  still  pay  and  might  not  insist  upon  forfeiture,  is  not 
sufficient  to  establish  a  waiver,  although  the  proofs  were  made  out  at  some 
expense  and  were  received  by  the  company,  it  appearing  that  there  was 
not  at  any  time  any  acknowledgment  of  any  liability  by  the  company. 
Matthie  v.  Globe  Fire  Ins.  Co.  489 

INTENT. 

To  violate  law  — when  not  necessary  to  support  indictment. 
See  Crimes,  1. 

JUDGES. 

Decisions,  not  expressions  of  judges  used  arguendo >,  establish  legal 
principles. 

See  Constitutional  Law,  12. 

JUDGMENT. 

1.  Corporations  —  Dissolution.  A  final  decree  dissolving  a  corporation 
and  appointing  a  permanent  receiver,  which  orders  a  sale  of  the  realty 
subject  to  specified  liens,  does  not  have  the  effect  of  divesting  the  liens 
of  existing  judgments  not  referred  to  therein,  and,  until  any  particular 
judgment  is  satisfied  from  the  moneys  in  the  hands  of  the  receiver,  it  is 
the  right  of  the  owner  of  the  judgment  to  proceed  to  execution  and  sell 
subject  to  the  order  of  the  court.    Matter  of  Coleman.  373 

2.  Receivers  —  Sale  of  Realty.  The  receiver  of  an  insolvent  corpora- 
tion derives  his  power  and  authority  from  the  provisions  of  the  Gen- 
eral Corporation  Law,  which  do  not  permit  him  to  sell  the  corporate 
realty,  subject  to  certain  liens  referred  to  in  the  final  decree  and  disregard 
others  that  are  valid  and  existing,  but  he  is  required  to  redeem  mort- 
gages and  pledges  and  satisfy  judgments  which  may  be  an  incumbrance 
upon  the  property,  or  to  sell  it  subject  thereto.  Id. 

3.  Same  —  Provisions  of  Code  of  Civil  Procedure  Not  Applicable  Thereto. 
The  provisions  of  the  Code  of  Civil  Procedure,  permitting  the  sale  of 
lands  in  partition  free  of  all  liens,  are  not  applicable  to  the  dissolution  of 
corporations  on  the  ground  of  insolvency.  Id. 

4.  Judicial  Sale  —  Receivers.  A  purchaser  at  receiver's  sale  of  tbe 
land  of  an  insolvent  corporation  takes  title  subject  to  the  lien  of  a 
judgment  recovered  against  the  corporation  prior  to  the  institution 
of  proceedings  for  its  dissolution,  but  declared  void  and  directed  can- 
celed of  record  in  a  stockholder's  action  attacking  the  judgment  as 
fraudulent,  which  cancellation  was  enjoined  pending  appeal  on  which 
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the  judgment  was  declared  valid  and  permitted  to  stand  for  a  reduced 
amount,  notice  of  which  judgment  and  the  pending  appeal  was  given  to 
the  bidders  assembled  at  the  sale.  Id. 

5.  Execution  —  Judicial  Sale  —  Corporations.  The  owner  of  a  judg- 
ment, which  is  a  lien  upon  the  lands  of  an  insolvent  corporation 
which  has  passed  into  the  hands  of  a  receiver,  may  proceed  to  execution 
and  sell  the  realty  subject  to  the  order  of  the  court,  although  his  judg- 
ment was  omitted  from  the  list  of  liens  enumerated  in  the  final  decree  of 
dissolution  and  subject  to  which  the  receiver  was  authorized  to,  and  did 
make  sale  of  the  realty.  Id. 

When  Appellate  Division  cannot  vacate. 

See  Appeal,  5. 
When  cannot  be  reversed  on  the  facts  by  Appellate  Division. 

See  Appeal,  6. 

Of  nonsuit  —  what  constitutes. 
See  Insurance,  1. 

Res  ad  judicata. 
See  Trusts,  3. 

JURISDICTION. 

Summary    proceedings  —  when   action    in    Supreme  Court   may    be 
regarded  as  one  in  ejectment. 
See  Practice. 

Exclusiveness  of. 
See  Trusts,  1. 

LANDLORD  AND  TENANT. 

Ejectment  for  non-payment  of  rent. 

See  Appeal,  2. 

When  tenant  estopped  from  disputing  title  of  landlord. 
See  Evidence,  8. 

Sum  deposited  as  security  for  performance  of  lease  —  when  will  not  be 
regarded  as  liquidated  damages. 
See  Lease. 

When  lessor  of  structure  designed  for  public  use  is  liable  for  an  injury 
resulting  from  faulty  construction. 
See  Negligence,  1,  2. 

Summary  proceedings. 
See  Practice. 

Mortgagee  of  leasehold  interest  who  pays  rent  to  protect  his  own 
interest  in  lease  can  maintain  action  therefor  against  the  tenant. 

See  Subrogation. 

When  Sum  Deposited  as  Security  for  Performance  Will  Not  Be  Regarded  as 
Liquidated  Damages  Altltaugk  it  Is  Expressly  so  Designated.  Under  a 
lease  containing  a  provision  that  a  thousand  dollars  deposited  by  the 
tenants  to  secure  the  faithful  performance  thereof  should  in  case  of  any 
breach  by  them  be  retained  by  the  landlords  "as  liquidated  damages 
for  such  breach,  but  in  case  the  actual  damages  suffered  by  said  land- 
lords through  such  breach  shall  be  greater  than  said  sum"  then  it  should 
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be  applied  on  account  of  such  damage  and  the  tenants  be  still  liable  for 
the  balance  thereof,  the  fact  that  the  deposit  is  expressly  designated 
as  liquidated  damages  is  not  conclusive  in  case  of  a  breach  by  the  tenants 
—  where  the  only  breach  complained  of  is  the  failure  to  pay  a  balance 
of  forty -five  dollars  due  on  the  monthly  rent  and  for  that  reason  they 
are  dispossessed,  as  the  damages  are  easily  ascertained  and  the  amount 
is  out  of  all  proportion  to  the  amount  of  the  deposit;  under  such  cir- 
cumstances it  must  be  regarded  as  security  for  the  performance  of  the 
covenants  of  the  lease,  and  not  as  liquidated  damages,  especially  as  the 
lease  declares  that  it  should  not  be  regarded  as  liquidated  damages  if  the 
landlords'  loss  exceeded  it,  but  in  such  event  should  be  applicable  upon 
the  actual  damages;  and  the  proviso,  therefore,  is  not  mutually  binding 
upon  both  parties;  and  the  landlord  having  asserted  his  right  of  re-entry 
thereby  waives  all  claim  to  the  deposit  except  so  far  as  it  is  necessary  to 
apply  it  in  payment  of  rent  then  due  or  accrued.     Caesar  v.  Rubiiison. 

492 
Non-payment  of  rent  reserved  by. 
See  Appeal,  2. 

Claim  of  title  by  tenant. 
See  Evidence,  5-8. 

Mortgagee  of  leasehold  interest  who  pays  rent  to  protect  his  own  inter- 
est in  lease  can  maintain  action  therefor  against  the  tenant. 

See  Subrogation. 

LIBEL. 

1.  Defamatory  Publication  Referring  to  Class  or  Group  of  Persons  — 
When  One  of  Such  Persons  May  Maintain  Action  for  Libel.  Where  state- 
ments contained  in  an  article  published  by  a  newspaper,  which  described 
and  censured  the  acts  of  a  number  of  medical  graduates,  who  were 
employed  upon  the  house  staff  of  a  public  hospital,  in  hanging  an  effigy 
of  the  medical  superintendent  of  the  hospital,  although  true  in  part, 
were  erroneous  and  defamatory  in  some  respects  one  of  the  medical 
graduates  referred  to  in  such  article  may  maintain  an  action  for  libel 
against  the  newspaper,  since  the  legal  effect  of  the  publication  is  the 
same  as  if  he  had  been  the  only  physician  referred  to,  and,  where  the 
answer  mentioned  him  by  name,  as  if  reference  had  been  made  to  him  eo 
nomine.    Bornmann  v.  Star  Co.  212 

2.  Same  —  Whether  Defamatory  Statements  Apply  to  Person  in  Proles- 
sional  Capacity  a  Question  of  Law.  Where  the  article,  although  some  of 
its  statements  of  fact  are  true,  untruthfully  and  erroneously  describes  and 
refers  to  the  plaintiff  "  as  a  jackass  disguised  as  a  doctor,  a  brute  gradu- 
ated to  care  for  the  sick,  a  ghoul  graduated  to  mutilate  the  dead,  a  degen- 
erate graduate  deserving  arrest  and  punishment,  a  savage  unworthy  to 
retain  his  diploma,  who,  although  engaged  as  a  doctor  to  treat  the 
patients  in  a  hospital,  maltreated  the  corpse  of  an  old  man  who  had  died 
there  by  stringing  it  up  in  a  public  place  and  dancing  around  it,"  it  must 
be  held  as  a  matter  of  law  that  the  plaintiff  was  assailed  in  his  professional 
capacity  and  that  such  charges  reflected  upon  his  capacity  and  affected 
his  reputation  as  a  professional  man,  and  that  the  article  is,  therefore, 
libelous  and  actionable  per  se.  Id. 

Erroneous  admission  of  evidence  on  trial  of  action  for. 
See  Evidence,  9. 

LIENS. 

1  Mecfianitfs  Lien—  Assignee  rf  General  Contractor  for  Benefit  of  Cred- 
itors. Takes  Title  to  Funds  Due  Assignor  Subject  to  Liens  of  Sub-contractor 
Furnishing  Work  and  Materials.  Under  a  general  assignment  for  the 
benefit  of  creditors  made  by  a  general  contractor,  who  has  furnished 
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and  provided  labor  and  materials  for  and  towards  the  erection  of  a 
building,  for  which  moneys  are  due,  or  to  become  due,  lo  him,  the 
assignee  takes  title  to  such  moneys  subject  to  liens  filed  by  laborers, 
mechanics,  materialmen  or  sub-contractors  subsequent  to  the  assignment 
but  within  the  ninety  days  prescribed  by  statute.    Kane  Co.  v.  Kinney.    69 

2.  Mechanic's  Lien —A  Notice  Thereof,  Which  Fails  to  State  When 
First  Item  of  Work  Was  Done,  Is  Insufficient  (L.  1897,  Ch.  418,  §  9,  Subd. 
6).  A  notice  of  lien  which  fails  to  state  when  the  first  item  of  work 
was  done,  or  anything  from  which  that  time  may  be  inferred,  as 
required  by  subdivision  6  of  section  9  of  the  Lien  Law  (L.  1897,  ch.  418), 
is  insufficient,  notwithstanding  the  notice  substantially  complies  with  the 
other  provisions  of  the  statute;  since  the  provision  thereof  that  the  law 
shall  be  construed  liberally  does  not  authorize  the  court  to  dispense  with 
what  the  statute  says  the  notice  shall  contain.  Mahley  v.  German 
Bank.  499 

Attorney's. 
See  Appeal,  2. 

LIFE  INSURANCE, 

Right  of  policyholder  to  paid-up  policy. 
See  Insurance,  2. 

When  equity  will  regard  change  of  beneficiary  as  having  been  effected 
although  attempted  change  was  imperfect. 

See  Insurance,  3. 

Certificate  of,  not  affected  by  subsequent  by-law  reducing  amount  to 
be  paid  thereunder. 

See  Insurance,  4. 

Co-aperative — when  by-laws  are  retroactive  —  suicide  of  insured  while 
insane  —  liability  of  insurer  —  rights  of  beneficiary.  0 

See  Insurance,  5-10. 

LIMITATION  OF  ACTIONS. 

Waiver  by  insurance  company  of  limitation  in  which  action  for  paid-up 
policy  must  be  commenced. 
See  Insurance,  2. 

LIQUOR  TAX. 

When  intent  to  violate  law  is  not  necessary  to  support  indictment. 
See  Crimes,  1. 

Liability  of  undisclosed  principal  for  loss  sustained  by  surety  upon 
excise  bond. 

See  Principal  and  Surety. 

MANDAMUS. 

To  compel  payment  of  claim  against  city  —  when  cannot  be  denied. 

See  Cities. 

When  detective  sergeant  summarily  reduced  to  patrolman  is  entitled  to 
writ  of,  requiring  reinstatement. 
See  Constitutional  Law,  1-4. 

Title  to  public  office  cannot  be  tried  in  mandamus  proceeding. 
See  Officers,  2-4. 
37 
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MARRIAGE. 

A  civil  contract  only  and  subject  to  be  vacated  for  fraud  —  annulment 
upon  the  ground  that  consent  was  obtained  by  material  misrepresentation 
of  fact. 

&«  Husband  and  Wife.  1,  2. 

MASTEB  AND  SERVANT. 

Ritk  cf  Employment —  When  Promise  to  Repair  Defects  in  Machine  Shifts 
Risk.  A  promise  made  by  the  master  at  the  close  of  the  week  to  repair 
a  machine  during  the  foro  part  of  the  next  week  is  a  promise  to  repair,  not 
at  once,  but  within  a  reasonable  time,  and  a  servant  who  had  accepted 
employment  upon  the  machine  with  knowledge  of  its  defects,  but  there- 
after protested  against  them  and  threatened  to  quit  work  unless  they  were 
remedied,  and  who  was  induced  by  such  promise  to  continue  in  his 
employment,  is  justified  in  remaining:  at  his  work  during  such  time,  and 
where  he  is  injured  on  the  Wednesday  of  the  following  week,  the  risk 
of  employment  theretofore  voluntarily  accepted  by  him  became  that  of 
the  master  and  the  latter  is  Table.     Rice  v.  Eureka  Paper  Co.  385 

Duty  of  railroads  to  make  and  promulgate  rules  for  the  protection  of 
car  inspectors. 

See  Railroads,  1.  2. 

MECHANIC'S  LIEN. 

Assignee  of  general  contractor  for  benefit  of  creditors  takes  title  to  funds 
due  assignor  subject  to  liens  of  sub-contractor  furnishing  work  and 
materials. 

See  Likns,  1. 

Notu-e  of,  which  fails  to  state  when  first  item  of  work  was  done  is 
insufficient. 

See  Liens,  1,  2. 

MORTGAGE. 

When  broker,  who  has  secured  a  mortgage  loan  and  misappropriated 
the  money,  is  the  agent  of  the  mortgagor  and  not  of  the  mortgagee. 

See  Principal  and  Agent. 

Mortgagee  of  leasehold  interest  who  pays  rent  to  protect  his  own  inter- 
est in  lease  can  maintain  action  therefor  against  the  teuant. 

See  Subrogation. 

MUNICIPAL  CORPORATIONS. 

Diversion  of  sub-surface  water  by  water  works  of. 

See  Damages. 

MURDER. 

In  first  degree  —  unreasonable  delay  in  presenting  for  argumeut 
appeals  from  judgments  of  conviction  for. 

See  Appeal,  8. 

When  homicide  committed  while  attempting  to  escape  from  prison  is 
murder— demonstrative  evidence  — change  of  condition  —  prejudice  — 
deliberation. 

See  Crimes,  5-9. 

NEGLIGENCE. 

1.  When  Ijessor  of  Structure  Designed  for  Public  Use  Is  Liable  for  an. 
Injury  Resulting  from  Faulty  Construction.  The  lessor  of  a  structure 
rented  for  public  use,  which  is  either  structurally  defective  or  which  does 
not  afford  what  in  the  judgment  of  reasonable  men  would  be  a  proper  and 
adequate  protection  to  persons  using  it,  is  guilty  of  negligence  andrespon- 
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sible  for  an  injury  resulting  to  any  one  by  reason  of  its  faulty  construction. 
Barrett  v.  Lake  Ontario  Beach  Impr.  Co.  810 

2.  When  Question*  of  Faulty  Construction  and  Contributory  Negligence 
Aie  Questions  of  Fact.  Where  it  appears  from  the  evidence  in  an  action 
to  recover  damages  for  the  death  of  a  boy,  alleged  to  have  been  caused 
by  the  negligent  construction  of  a  public  toboggan  slide,  who  fell  from 
its  platform  to  the  ground  below,  through  the  middle  space  of  a  railing 
twenty -one  inches  above  the  platform,  inclosing  three  sides  of  it,  and  was 
killed,  that  a  fall  from  the  platform  was  a  possible  occurrence  to  the 
majority,  if  not  to  all  of  the  persons  who  used  the  toboggan  slide,  the 

Question  whether  the  platform  structure  had  been  constructed  with  that 
ue  care  which  in  the  judgment  of  prudent  men,  in  view  of  the  pur- 
pose, should  have  been  exercised  by  the  defendant,  is  one  of  fact  to  lie 
determined  by  the  jury;  and  where  the  circumstances  under  which  the 
deceased  was  seen  to  fall  furnish  no  inference  that  he  was  careless,  the 
question  of  his  contributory  negligence  is  also  properly  left  to  the  jury. 

Risk  of  employment  —  when  promise  to  repair  defects  in  machine  shifts 
risk. 

•  See  Master  and  Servant. 

Duty  of  railroads  to  make  and  promulgate  rules  for  the  protection  of 
car  inspectors. 

See  Railroads,  1,  2. 
Injury  resulting  from  explosion. 
See  Trial. 

NEW  BOCHELLE  (CITY  OF). 

When    audit   of  claim  by  common  council  cannot  be  set  aside  as 
illegal  —  mandamus. 
See  Cities. 

NEW  YOBX  (CITY  OF). 

1.  Title  to  Lands  Taken  for  Construction  of  Bridge  over  the  Harlem  River 
under  L.  1895.  Ch.  986.  Under  chapter  986  of  the  Laws  of  1895,  author- 
izing the  construction  of  a  bridge  over  the  Harlem  river  in  the  city  of 
New  York,  and  empowering  the  city  to  acquire  title  in  fee  to  any  land 
which  it  may  deem  necessary  for  the  purpose  of  the  construction  of  the 
bridge  and  approaches  with  the  necessary  abutments  or  arches,  and  to 
acquire  any  right  or  easement  which  it  may  be  necessary  to  take  for 
temporary  purposes,  the  city  had  the  power  to  institute  a  single  proceed- 
ing for  the  double  purpose  of  building  a  bridge  with  its  structural 
approaches  and  at  the  same  time  widening  and  straightening  the  streets 
leading  thereto:  so  far  as  the  lands  taken  were  necessary  for  the  first  pur- 
pose, the  city  acquired  title  thereto  in  fee  simple  absolute,  but  as  to  those 
taken  for  the  other  purposes  it  acquired  a  title  in  trust  for  street  pur- 
poses only.    Matter  of  City  of  New  York.  26 

2.  Borough  of  Brooklyn  —  Abolition  of  Positions  of  Principals  of  Boening 
High  ScJiools as  " Unnecessary"  by  Change  of  System  of  Conducting  tlicm. 
The  board  of  education  of  the  city  of  New  York  is  authorized  by  section 
1069  of  the  charter  (L.  1901,  ch.  466)  not  only  to  establish  evening  schools, 
but  also,  in  its  discretion,  to  change  the  system  of  conducting  them,  and 
if  the  result  of  the  change  involves  the  abolition  of  the  former  position 
of  a  principal,  although  no  charges  have  been  preferred  against  him 
under  section  1093,  he  is  not  entitled  under  section  1101  to  a  mandamus 
reinstating  him,  since  under  that  section  his  right  to  retain  his  position 
is  subject  to  the  right  of  the  board  to  abolish  an  "  unnecessary  position." 
and,  where  a  change  renders  his  services  unnecessary,  it  may  properly 
dispense  with  them.     Matter  of  Cusack  v.  Bd.  of  Education.  186 
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NEW  YORK  (CITY  OF)  —  Continued. 

8.  Public  School*.  The  charter  provisions  relating  to  public  schools  in 
the  city  of  New  York  make  good  conduct  and  good  work  the  basis  of 
tenure  as  to  all  teachers  holding  a  permanent  license;  the  object  is  to  get 
the  best  work  from  all  such  teachers  by  assuring  them  of  safety  and  pro- 
tection, without  resort  to  outside  influence,  so  long  as  they  maintain  a 
high  standard  of  conduct  and  efficiency,  and  authorizing  their  removal 
if  they  fall  below  it.    People  ex  rel.  Callahan  v.  Bd.  of  Education.         100 

4.  Tenure  of  Petition  of  Teacliers.  Section  1117  of  the  Greater  New 
York  charter  (L.  1897,  ch.  878),  providing  that  "All  superintendents, 
assistants  or  associate  superintendents,  ana  all  principals,  teachers  and 
other  members  of  the  educational  staff  in  the  public  school  system  of*  any 

£art  of  the  city  of  New  York  as  constituted  by  this  act,  shall  continue  to 
old  their  respective  positions  and  to  be  entitled  to  such  compensation  as 
is  now  provided  or  may  hereafter  be  provided  by  the  various  school 
boards,  subject  to  the  limitations  of  this  act,  and  to  reassignment  or  to 
removal  for  cause,  as  may  be  provided  by  law,"  as  amended  and  re-enacted 
by  section  1101  of  the  revised  charter  (L.  1901,  ch.  466),  is  not  a  new  enact- 
ment, but  under  section  2  is  a  continuation  of  the  original  section  and 
includes  within  its  terms  teachers  within  the  present  city  of  New  York, 
whether  appointed  before  or  after  it  took  effect,  and  they  are  protected 
from  removal  during  good  behavior  and  competency.  Id. 

5.  Teaclters  Cannot  Be  "  Reassigned"  Except  for  Cause.  The  reassign- 
ment of  such  teachers  from  a  higher  to  a  lower  grade  is  not  a  mere 
transfer  from  one  position  to  another  without  affecting  the  grade  author- 
ized by  sections  1105  and  ltlO,  but  is  practically  a  removal  from  a  higher 
position  to  a  lower,  and  cannot  be  made  except  for  cause,  viz.,  *'  for 
gross  misconduct,  insubordination,  neglect  of  duty  or  general  inefficiency." 
(§  1114.)  Id. 

6.  Same.  A  teacher  employed  in  the  public  schools  of  the  city  of  New 
York  under. a  permanent  license,  appointed  after  the  charter  of  1897  took 
effect,  but  prior  to  the  enactment  of  the  revised  charter,  cannot  be  reas- 
signed to  a  lower  grade  at  a  reduced  salary  except  after  a  trial  upon 
charges  and  an  opportunity  to  be  heard.  Id. 

Detective  sergeant  summarily  reduced  to  patrolman  entitled  to  writ  of 
mandamus  requiring  reinstatement  —  status  and  duration  of  appointment 
as  detective  sergeant,  when  designation  not  stated  to  be  temporary  — 
statute  authorizing  appointment  not  violative  of  Constitution. 
See  Constitutional  Law,  1-4. 

Water  works  —  measure  of  damages  caused  by  diversion  of  subsurface 
waters  by. 

See  Damages. 

When  assessment  for  local  improvement  in,  becomes  a  lien. 
See  Tax,  1. 

NONSUIT. 

What  constitutes  judgment  of. 
See  Insurance,  1. 

NOTES. 

When  action  on  promissory  note  not  barred  by  discharge  in  bankruptcy. 

See  Bankruptcy. 

When  promissory  note  cannot  be  enforced  against  indorser. 
See  Bills,  Notes  and  Checks,  1,  2. 
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NOTICE. 

Of  mechanic's  lien,  when  insufficient. 

See  Liens,  2. 
Of  fraudulent  intent,  when  a  question  of  fact. 
See  Vendor  xsd  Purchaser. 

OBJECTIONS. 

When  insufficient  to  exclude  evidence. 

&6  Evidence,  1. 

Sufficiency  of. 
See  Evidence,  9. 

0FFICEB8. 

1.  Public  Officers— Erroneous  Exclusion  of  Evidence  Tending  to  Estab- 
lisJi  Acquiescence  in  Removal  from  Office  in  a  Proceeding  by  Mandamus  — 
Waiter.  Assuming  that  a  police  captain,  who,  alleging  that  he  has  been 
unlawfully  retired  on  a  pension,  brings  a  mandamus  proceeding  to 
secure  his  reinstatement,  is  entitled  to  have  the  title  to  the  position  which 
has  been  filled  by  the  appointment  of  his  successor  determined  in  such 
proceeding,  the  exclusion  of  evidence  showing  (1)  his  failure  to  protest 
against  the  action  of  the  police  commissioners  in  retiring  him  for  three 
months  and  ten  days,  well  knowing  the  ground  thereof;  (2)  his  receipt 
of  pension  money  in  the  interim;  (8)  the  surrender  of  the  police  para- 
phernalia; (4)  that  he  promptly  sought  and  obtained  employment  else- 
where; (5)  that  he  kept  silent,  although  aware  of  the  fact  that  steps 
were  being  taken  to  fill  his  place  which  would  be  likely  to  further 
embarrass  legal  proceedings  taken  to  reinstate  him,  constitutes  reversible 
error,  since  such  evidence  would  permit  a  finding  of  fact  that  the  relator 
acquiesced  in  the  action  of  the  police  commissioners  and  accepted  the 
benefit  secured  to  him,  a  pension  for  life,  equal  to  one-half  of  his  salary, 
intending  to  waive  any  legal  claim  he  had  to  the  office.  People  ex  rel. 
McLaughlin  v.  Police  Comrs.  450 


2.  Title  to  Public  Office  Cannot  Be  Tried  in  Mandamus  Proceeding, 
Even  Assuming  Tluit  no  Serious  Question  Easts  as  to  Relator's  Title. 
The  relator's  title  to  the  office,  however,  cannot  be  determined  in  such 
proceeding.  Assuming  that  there  is  no  serious  question  as  to  his  title  to 
the  office  that  fact  does  not  except  him  from  the  general  rule  that  when 
some  one  is  in  actual  possession  of  an  office  under  color  of  right  man- 
damus will  not  lie  to  determine  the  title,  but  a  direct  action  must  be 
brought  by  the  attorney-general  for  that  purpose,  since  such  an  excep- 
tion if  once  created  would  destroy  the  rule,  rendering  uncertain  that  which 
is  now  certain.  Id. 

8.  Authorities  CoUated — Obiter  Dicta.  The  authorities  upon  the  sub- 
ject collated  and  discussed,  and  the  fact  that  in  several  cases  in 
addition  to  the  decision  that  mandamus  would  not  lie,  the  court  in  the 
course  of  its  argument  made  use  of  the  expression  that  a  writ  of  man- 
damus should  not  issue  where  there  is  a  serious  question  in  regard  to  the 
title,  is  not  entitled  to  the  force  and  effect  of  a  decision  that  in  cases 
where  there  is  no  serious  question  in  regard  thereto  mandamus  will  lie, 
where  such  expressions  were  not  necessary  to  the  decisions  and  were 
clearly  obiter.  Id. 

4.  Incumbent  of  Office  Not  Deprived  of  Insisting  upon  Proper  Remedy 
Because  of  intervention  in  Mandamus  Proceedings.  The  fact  that  the 
incumbent  of  the  office  and  others  to  be  ultimately  affected  inter- 
vened in  such  proceedings,  does  not  deprive  them  of  ihe  right  to  insist 
that  the  relator  did  not  select  the  proper  remedy,  because  the  denial 
of  a  mandamus  in  such  cases  does  not  depend  upon  the  fact  that  the 
parties  affected  were  not  before  the  court;  on  the  contrary,  in  some  of 


582  INDEX. 

OFFICERS—  Continued. 

them  they  were  parties  defendant,  but  upon  the  fact  that  a  common -law 
mandamus  can  only  issue  where  there  is  a  clear  legal  right  to  the  office  or 
thine  prayed  for,  and  it  will  not  be  granted  where  a  party  has  another 
specific  legal  remedy,  which  in  this  case  is  a  direct  action  to  be  brought 
by  the  attorney -general.  Id. 

Bank  cashier  has  no  authority  by  virtue  of  his  office  to  bind  the  b&nk 
by  representations  as  to  the  solvency  of  customers. 
See  Banking,  1-4. 

Transfer  of  essential  functions  of  local  officers  to  state  officers  prohibited 
by  Constitution. 

See  Constitutional  Law,  5. 

Of  corporation  —  resignation  of,  in  order  to  procure  appointment   of 
receiver,  illegal  and  ineffective. 
See  Corporations. 

Fees  of  county  treasurers  for  receiving  and  paying  over  state  tax  and 
school  moneys. 
See  Counties. 

ORDER. 

Final  order  in  special  proceeding. 
See  Appeal,  1. 

Of  Appellate  Division  reversing  judgment  and  granting  new  trial,  "  the 
facts  having  been  examined  and  no  error  found  therein*  reviewable  by- 
Court  of  Appeals. 
See  Appeal,  8. 

PARTNERSHIP. 

Surrender  of  the  Bight  of  Withdrawal  a  Good  Consideration  for  Agree* 
ment  Modifying  Articles  of  Copartnership.  The  surrender,  by  a  partner, 
of  the  right  to  withdraw  from  the  firm  upon  twenty  days'  notice,  as 
provided  in  the  articles  of  copartnership,  is  a  good  consideration  for  a 
subsequent  written  agreement  modifying  them  by  providing  that  he 
should  have  one-half  of  the  net  assets  of  the  firm  upon  its  dissolution, 
in  addition  to  one-half  of  the  profits  during  its  continuance,  as  provided 
in  the  original  articles,  especially  in  a  case  where  the  latter  remained 
in  the  firm  until  the  time  fixed  for  its  expiration.    Melville  v.  Krwte.    306 

PENAL  CODE. 

1.  §172  —  Effect  of  Finding  that  the  Insured  Committed  Suicide.  An 
unqualified  finding  that  an  insured  committed  suicide  is,  under  the  stat- 
ute which  defines  suicide  as  the  intentional  taking  of  one's  own  life 
(Penal  Code  S  172),  a  determination  that  it  was  the  intentional  act  of  a 
sane  man.     Shipman  v.  Protected  Home  Circle.  898 

2.  S  178  —  Effect  of  Stipulation  that,  if  Death  of  Insured  Be  Caused  by 
any  Illegal  Act  of  his  Own,  his  Bight  under  a  Certificate  of  Insurance  Shall 
Revert  to  the  Association.  Where  a  contract  of  insurance  is  not  silent,  but 
the  insured  expressly  stipulates  therein  that  in  case  his  death  shall  be 
caused  by  any  illegal  act  of  his  own,  all  his  right,  title  and  interest  in 
the  beneficiary  fund  shall  revert  to  the  association,  and  he  thereafter  com- 
mits suicide,  which  under  the  common  law  was  a  crime  and  under  the 
Penal  Code  (§  173)  is  "a  grave  public  wrong,"  and  to  say  the  least  must 
be  regarded  as  an  illegal  act  within  the  purview  of  the  language  of  the 
contract,  the  contract  is  rendered  nugatory  by  force  of  its  own  provi 
sions.  Ia\ 
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PERSONAL  PROPERTY. 

Of  corporation  —  taxation  of. 

See  Tax,  3. 

Purchaser's  knowledge  of  fraudulent  intent  of  vendor. 
See  Vendor  and  Purchaser. 

PHYSICIANS  AND  SURGEONS. 

Defamatory  publication  referring  to  group  of  —  when  one  may  main- 
tain action  for  libel. 
See  Libel,  1,  2. 

PLEADING. 

Demurrer  —  W/ten  Complaint  States  but  a  Single  Cause  of  Action.  A  com- 
plaint in  an  action  against  a  husband  and  wife  alleging  that  the  husband 
conducts  a  certain  business  as  agent  for  his  wife,  the  business  being 
owned  by  her;  that  he  "pretends  to  be  conducting  said  agency  on  his 
own  behalf  and  without  disclosing  his  said  wife  as  principal;  that  a  con- 
tract was  entered  into  between  plaintiff  and  the  husband  "  acting  as  agent 
for  his  undisclosed  principal,"  the  wife;  that  the  defendants  entered  into 
the  contract  and  refused  to  perform  its  terms  and  conditions;  that  they 
induced  the  plaintiff  to  pay  them  money,  which  they  refuse  to  return  or 
account  for,  and  demanding  damages,  is  not  demurrable  upon  the  ground 
that  two  causes  of  action  have  been  improperly  united;  if  the  complaint 
does  not  state  a  single  cause  of  action  against  the  wife  only,  it  states  a 
single  cause  of  action  against  the  defendants  jointly  and  either  view  is 
equally  fatal  to  the  demurrer.     Tew  v.  Wetfsohn.  272 

POLICE. 

In  New  York  city  —  when  detective  sergeant  summarily  reduced  to 
patrolman  is  entitled:  to  writ  of  mandamus  requiring  reinstatement. 
See  Constitutional  Law,  1-4. 

Unlawful  retirement  —  title  to  office  cannot  be  tried  in  mandamus  pro- 
ceeding. 

See  Officers.  1-4. 

POLICY. 

Right  of  policyholder  to  paid-up  policy. 

See  Insurance,  2. 

PRACTICE. 

Summary  Proceedings  —  When  Action  in  Supreme  Court  May  Be 
Regarded  as  One  in  Ejectment.  Where  a  summary  proceeding  to  dis- 
possess a  tenant  for  non-payment  of  rent,  instituted  in  the  District 
Court  of  the  City  of  New  York,  was  discontinued  upon  the  erroneous 
supposition  that  the  court  was  ousted  of  jurisdiction  because  the  defend- 
ant interposed  an  answer  involving  the  title  of  the  premises  in  question 
and  with  it  tendered  the  bond  required  by  section  2952  of  the  Code  of 
Civil  Procedure,  and  a  subsequent  action  was  commenced  in  the  Supreme 
Court  with  substantially  the  same  pleadings,  that  court  has  jurisdiction 
thereof  notwithstanding  it  was  commenced  upon  the  erroneous  supposi- 
tion that  the  District  Court  had  lost  jurisdiction,  since  the  Supreme  Court 
has  the  right  to  treat  it  as  an  action  of  ejectment,  and  any  error  in  the 
form  of  the  verdict,  or  the  judgment  entered  thereon,  should  be  corrected 
by  motion  in  that  court.    Jones  v.  ReiUy.  9? 

Either  party  may  notice  and  place  upon  the  motion  calendar  of  Court 
of  Appeals  appeals  from  interlocutory  judgments. 

See  Appeal,  7. 

Amendment  of  record. 

See  Crimes,  4. 
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PRACTICE—  Continued. 
Title  to  public  office  cannot  be  tried  in  mandamus  proceeding. 
See  Officers,  2. 

Supplementary  proceedings  to  collect  tax  not  barred  by  immaterial 
error  in  tax  warrant  or  objection  that  tax  is  excessive  in  amount. 

See  Tax,  3. 

Effect  of  stipulation  in  contract  that  any  action  thereunder  shall  be 
commenced  in  a  certain  county. 

See  Venue. 

PRINCIPAL  AND  AGENT. 

When  Broker,  who  Has  Secured  a  Mortgage  Loan  and  Misappropriated 
tlie  Money,  Is  tfo  Agent  of  the  Mortgagor  and  Not  of  the  Mortg^tgee.  A  mort- 
gagor who,  through  the  employment  of  a  broker,  secures  a  mortgage  loan 
for  the  purpose  of  paying  off  existing  mortgages  on  the  same  property,  is 
liable  to  the  holder  of  the  new  mortgage  for  the  full  amount  thereof  iu  an 
action  to  foreclose  it,  when  it  appears  that  the  mortgagee,  after  the  express 
assurance  from  the  broker  that  the  security  would  be  a  first  mortgage, 
drew  a  check  to  the  broker's  order,  which  the  latter  deposited  to  his  own 
account;  that  the  mortgagor  thereafter  delivered  the  new  bond  ami  mort- 
gage to  the  broker,  with  instructions  to  pay  off  the  prior  mortgages  out 
of  the  proceeds  of  the  loan,  and  permitted  him  to  retain  the  tunas  for  that 
purpose,  which  the  broker  failed  to  do  and  appropriated  the  funds  to  his 
own  use,  since  at  the  time  of  the  misappropriation  the  broker  was  not  the 
agent  of  the  mortgagee,  but  of  the  mortgagor,  and  the  latter  must  bear 
the  loss  entailed  by  his  agent's  dishonesty.    Henfcen  v.  Sc/iww/cei:         298 

Undisclosed  principal. 
See  Pleading. 

PRINCIPAL  AND  SURETY. 

Liability  of  Undisclosed  Principal  for  Loss  Sustained  by  Snrttv  uvon 
Excise  Bond.  A  surety,  who  without  knowledge  that  his  principal  was 
an  agent  for  a  third  party,  who  was  the  real  owner  of  the  business,  exe- 
cutes the  statutory  bond  required  to  obtain  a  liquor  tax  certificate,  and  is 
compelled  to  pay  a  judgment  recovered  against  him  for  a  breach  of  the 
condition  of  the  bond  in  that  gambling  was  permitted  upon  the  premises, 
may  maintain  an  action  against  the  undisclosed  principal  to  recover  the 
amount  paid,  since  the  latter,  while  benefiting  by  the  suretyship,  violated 
the  conditions  of  the  bond  and  the  statute  and  the  direct  effect  of  his  «ct 
was  to  cause  the  plaintiff  a  substantial  loss  beyond  that  suffered  by  the 
public,  for  which  the  defendant  is  liable.  City  Trust,  S.  D.  <&  S.  Co.  v. 
American  Brewing  Co.  486 

PUBLIC  OFFICERS. 

Removal  from  office  —  title  to  office  cannot  be  tried  in  mandamus 
proceedings. 

See  Officers,  1-4. 

RAILROADS. 

1.  Negligence  —  Duty  of  Bailroads  to  Make  and  Promulgate  Rules  for  the 
Protection  of  Car  Inspectors — Question  of  Fact.  When  the  business  of 
a  master  is  such  that  the  safety  of  one  servant  depends  upon  the  way 
in  which  ;ther  servants  do  their  work,  it  is  his  duty  to  make,  pro- 
mulgate and  enforce  reasonable  and  sufficient  rules  for  the  protection 
of  the  servant  exposed  to  danger;  and  where  car  inspectors,  employed 
at  a  railroad  station  at  which  there  were  mmy  tracks  and  switches 
upon  which  a  large  number  of  trains  came  and  went  every  day,  were 
required  to  inspect  the  wheels,  running  gear,  couplings  and  other 
appliances  belonging  to  each  car  of  each  train  while  it  was  at  the  station, 
and  while  this  was  being  done  there  was  much  switching  and  moving  of 
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cars  from  one  train  to  another  and  trains  were  constantly  coming  in  and 
going  out,  and  several  inspectors  had  been  injured  in  the  discharge  of 
their  duties,  others  had  narrowly  escaped  injury,  and  many  complaints 
had  been  made  by  employees  as  to  the  dangerous  work  of  car  inspectors 
at  such  station,  and  the  company  was  without  any  printed  rule  upon  the 
subject,  except  one  which  was  a  dead  letter  at  such  station  because  it  was 
not  enforced,  it  is  a  question  of  fact  for  the  jury  to  determine  in  the  trial 
of  an  action,  brought  for  the  death  of  a  car  inspector  who  was  crushed 
between  two  cars  and  killed,  while  in  the  discharge  of  his  duty,  by  the 
backing  up  of  a  train  against  the  train  under  which  he  was  working, 
whether  a  verbal  rule,  claimed  to  have  been  made  by  the  foreman  of  the 
car  department  without  instructions  from  the  company,  or  any  superior 
officer  thereof,  was  made  and  in  use,  and,  if  so.  whether  such  rule  was 
sufficient  and  properly  promulgated  under  the  circumstances.  Dtvoe  v. 
JT.  T.  C.  &  H.  R.  R.  R.  Co.  1 

2.  Evidence —  Rules  of  Anotlter  Railroad  Competent  and  May  Be  Proved 
by  Parol.  Upon  the  trial  of  such  action  evidence  of  any  rule  relating  to 
the  subject  recently  in  force  upon  another  railroad  is  competent,  and  it 
is  competent  to  show  by  parol  from  the  actual  knowledge  aud  recol- 
lection of  the  witness  the  rule  actually  enforced  while  he  was  in  the 
employment  of  another  railroad  and  to  use  any  edition  of  the  com- 
pany's rules  to  refresh  his  recollection;  it  is  unnecessary  to  produce  the 
manuscript  of  the  rules  as  written,  or  the  book  printed  therefrom.       Id. 

REAL  PROPERTY. 

Adverse  Claim  —  Possession.  The  right  of  a  party  in  possession  of  land 
to  maintain  an  action  against  a  party  out  of  possession,  for  the  purpose  of 
trying  title,  did  not  exist  at  common  law,  but  is  conferred  by  sections  1038 
and  1639  of  the  Code  of  Civil  Procedure,  which  require  the  plaintiff  or  his 
grantor  to  have  been  in  possession  of  the  property  for  one  year  before  the 
institution  of  the  suit,  and  where  this  fact  is  not  shown  the  action  cannot  be 
maintained.    Lewis  v.  Howe.  340 

Of  insolvent  corporation — sale  of. 
See  Judgment,  2-5. 

RECEIVERS. 

Resignation  of  officers  and  directors  of  a  corporation  in  order  to  procure 
appointment  of  receiver,  illegal  and  ineffective. 
See  Corporations. 

Of  insolvent  corporations  —  sale  of  realty  —  execution. 
See  Judgment,  1-5. 

RECORD. 

Amendment  of. 
See  Crimes,  4. 

RES  AD  JUDICATA. 

Final  determination  of  Appellate  Division. 
See  Trusts,  8. 

RISK. 

Of  employment  —  when  shifted  by  promise  to  repair. 

See  Master  and  Servant. 

SALE. 

Of  realty  of  insolvent  corporation. 

See  Judgment,  2-5. 
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Executory  contract  —  when  it  cannot  be  reformed  at  instance  of  party 
thereto. 

See  Contract,  2. 

Purchaser's  knowledge  of  fraudulent  intent  of  vendor. 
See  Vendor  and  Purchaser. 

SCHOOLS. 

In  borough  of  Brooklyn  —  abolition  of  positions  of  principals  of  even- 
ing high  schools. 

See  New  York  (City  of;,  2. 

Public  —  tenure  of  position  of  teachers  —  teachers  cannot  be  reassigned 
except  for  cause. 

See  New  York  (Oity  of),  3-6. 

SESSION  LAWS. 

1871,  C  h.  11,0.     See  par.  1,  this  title. 

1872,  Ch.  783.     See  par.  1,  this  title. 
1882,  Ch.  410.     See  par.  15,  this  title. 
1884,  Ch.  180.    Sec  par.  15,  this  title. 

1.  1892,  Ch.  686—  Fees  of  County  Treasurers  for  Receiving  and  Paging 
oner  State  Tax  and  School  Moneys —  Construction  of  County  Law  and  Stat- 
utes Relating  Thereto.  The  provision  of  the  County  Law  relating  to  the 
fees  of  county  treasurers  for  receiving  and  paying  over  the  state  tax  and 
school  moneys  (L.  1892,  ch.  686,  §  143,  subd.  5)  does  not  purport  or 
attempt  to  fix  the  compensation  of  such  treasurers,  but  continues  the  com- 
pensation to  which  they  may  be  entitled  under  existing  laws,  but  not  in 
any  county  to  exceed  the  sum  of  $2,000;  it  does  not  operate  to  amend  or 
change  the  limitation  previously  fixed  by  the  statute  (L.  1871,  ch.  110,  §  1) 
providing  that  §<  The  several  county  treasurers  of  this  state  *  *  * 
shall  be  entitled  to  retain  a  commission  of  one  per  centum  on  every  dollar 
belonging  to  the  state  which  they  shall  receive  aud  pay  over,  to  wit,  one- 
half  of  one  per  centum  for  receiving  and  one-half  of  one  per  centum  for 
disbursing,  but  in  no  case  to  exceed  the  sum  of  five  hundred  dollars " 
except  in  the  counties  of  Rings,  Albany,  Otsego,  Onondaga,  Erie,  and 
Westchester,  in  which  the  fees  are  not  restricted  to  $500,  and  in  New  York 
county,  for  which  special  provisions  were  made  by  section  2  of  chapter 
738  of  the  Laws  of  1872;  therefore,  the  treasurer  of  a  county  not  excepted 
from  the  provisions  of  that  statute  is  not  entitled  to  more  than  $500  for  his 
fees  for  receiving  and  paying  over  state  tax  and  school  money.  Upham 
v.  State  of  New  fork.  886 

2.  1895,  Ch.  946  —  Appeal—  Bitlier  Party  May  Notice  and  Place  ujpon 
11ie  Motion  Calendar  Appeals  from  Interlocutory  Judgments  at  his  Con- 
venience. The  purpose  of  the  Court  of  Appeals  in  amending  rule  11 
relating  to  motions  and  orders  by  including  ** appeals  from  interlocutory 
judgments  overruling  or  sustaining  demurrers"  among  those  which 
should  be  placed  upon  the  motion  calendar  was  to  remove  the  doubt  as 
to  what  calendar  they  should  be  placed  upon  occasioned  by  the  repeal  of 
section  192  of  the  Code  of  Civil  Procedure,  relating  to  such  appeals,  by 
chapter  946  of  the  Laws  of  1895;  it  was  not  intended  to  exclude  an 
appeal,  when  duly  allowed  by  the  Appellate  Division,  from  any  inter- 
locutory judgment;  therefore,  an  appeal  by  permission  from  an  interlocu- 
tory judgment  of  any  kind  is  an  appeal  from  an  order  in  an  action  which 
should  not  go  on  the  regular  calendar,  but  either  party  has  the  right  to 
notice  it  for  argument  and  place  it  upon  the  motion  calendar  at  his  con- 
venience.   .Slater  v.  Slater.  264 
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3.  1895,  Ch.  986  —  New  York,  City  of —Title  to  Lands  Taken  for  Con- 
s  ruction  of  Bridge  over  the  Harlem  River.  Under  chapter  986  of  the  Laws 
of  1895,  authorizing  the  construction  of  a  bridge  over  the  Harlem  river 
in  the  city  of  New  York,  and  empowering  the  city  to  acquire  title  in  fee 
to  any  land  which  it  mav  deem  necessary  for  the  purpose  of  the  construc- 
tion of  the  bridge  and  approaches  with  the  necessary  abutments  or 
arches,  and  to  acquire  any  right  or  easement  which  it  may  be  necessary 
to  take  for  temporary  purposes,  the  city  had  the  power  to  institute  a  sin- 
gle proceeding  for  the  double  purpose  of  building  a  bridge  with  its 
structural  approaches  and  at  the  same  time  widening  and  straightening 
the  streets  leading  thereto:  so  far  as  the  lands  taken  were  necessary  f.>r 
the  first  purpose,  the  city  acquired  title  thereto  in  fee  simple  absolute, 
but  as  to  those  tnken  for  the  other  purposes  it  acquired  a  title  in  trust  for 
street  purposes  only.     Matter  of  City  of  New  York.  26 

4.  1896,  Ch.  112  —  Liquor  Tax  Law—  Wlien  Intent  to  Violate  Is  Not 
Necessary  to  Support  Indictment.  The  belief  of  a  hotel  keeper  that  a  boy 
to  whom  he  sold  liquor  was  over  eighteen  years  of  age,  based  upon  infor- 
mation derived  from  the  boy  and  bis  father,  is  no  defense  to  an  indict- 
ment for  a  violation  of  section  80  of  the  Liquor  Tax  Law  (L.  1896,  ch. 
112),  since  the  general  rule  that  criminal  intention  is  the  essence  of  the  crime 
does  not  apply  to  an  act  which  is  simply  malum  prohibitum.  Statutes  of 
this  character,  however,  should  be  strictly  construed,  and  require  strict 
proof  of  the  commission  of  the  offense  charged.    People  v.  Werner.    132 

5.  896,  Ch.  908—  Tax  Law  —  A  Seat  in  the  New  York  Stock  Exchange 
Is  "  Property"  and  Liable  to  the  Transfer  Tax.  The  present  Tax  Law  (L. 
1896,  ch.  908),  being  a  revision  and  consolidation  of  previous  statutes  relating 
to  taxation,  the  scheme  of  taxation  therein  provided  for  must  be  considered 
as  a  continuation  and  reproduction  of  that  existing  under  the  statutes  super- 
seded by  it  and  not  as  an  original  scheme,  and  the  tax  imposed  upon  the 
devolution  of  property  by  will  or  intestacy  having  been,  from  its  incep- 
tion, entirely  distinct  from  the  ordinary  annual  taxes  upon  property,  the 
definition  of  the  personal  property  upon  which  such  tax  is  imposed  is 
not  that  of  subdivision  5  of  section  2  of  the  Tax  Law  (L.  1896,  ch.  906, 
as  amd.  by  L.  1901,  ch.  490),  which  is  a  reproduction  of  the  provisions  of 
law  then  in  force  regulating  general  taxation,  but  is  that  contained  in  sec- 
tion 242  in  the  article  relating  to  taxable  transfers  (L.  1896,  ch.  908,  art. 
10).  and  applicable  to  the  transfer  tax  alone,  which  provides  that  "  The 
words  'estate' and  *  property,' as  used  in  this  article,  *  *  *  shall 
include  all  property  or  interest  therein  whether  situated  within  or  with- 
out this  State;"  a  seat  in  the  New  York  Stock  Exchange  being  "  prop- 
erty "  within  the  meaning  of  the  latter  definition  is  subject,  therefore,  to 
the  inheritance  transfer  tax  prescribed  by  article  10  of  the  Tax  Law, 
upon  the  death  of  the  owner  thereof  and  its  devolution  to  his  personal 
representatives.    Matter  of  Hellinan.  254 

6.  Idem  —  Supplementary  Proceedings  to  Collect  Tax — Not  Barred  by 
Immaterial  Error  in  Tax  Warrant  or  Objection  that  Tax  Is  Excessive 
in  Amount.  An  order  directing  the  treasurer  of  a  corporation  to  appear 
before  a  referee  to  be  examined  concerning  its  property  in  a  supple- 
mentary proceeding  under  section  259  of  the  Tax  Law  (L.  1896,  ch. 
908)  for  the  collection  of  a  tax  levied  upon  the  personal  property  of 
the  corporation  cannot  be  vacated  upon  the  ground  that  the  assessment 
upon  which  the  tax  was  levied  was  excessive  in  amount  where  the  corpo- 
ration did  not  present  such  objection  at  the  time  an  opportunity  for 
reviewing  assessments  was  given,  and  the  assessment  was  made  and  the 
tax  levied  without  any  objection  by  the  corporation;  nor  can  it  be  vacated 
upon  the  ground  that  the  warrant  issued  by  the  county  treasurer  for  the 
collection  of  the  tax  was  void  and  the  subsequent  proceedings,  therefore, 
void  for  the  reason  that  the  warrant  directed  the  collector  to  collect  the 
tax  with  six  per  cent  additional  besides  his  fees,  whereas  the  charter  of 
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the  city  in  which  the  tax  was  assessed  and  levied  authorized  him  to  collect 
five  per  cent  and  interest  at  the  rate  of  twelve  per  cent  per  annum  addi- 
tional, where  the  collector  did  not  collect  the  tax  because  the  corporation 
refused  to  pay  it,  not  because  of  the  error  of  the  county  treasurer,  but 
upon  the  ground  that  the  tax  was  excessive  in  amount,  an  objection  that 
was  then  untenable.    Matter  ofAdler  Bros.  <fc  Go.  287 

7.  Idem  —  Capital  of  Domestic  Corporation  Invested  in  Letttrs  Patent, 
United  States  Bonds  ir  Copyrights  May  Be  Appi'aised  for  the  Purpose 
of  Ascertaining  Amount  of  Franchise  Tax  the  Same  as  Other  Prop- 
erty. The  fact  that  the  capital  of  a  domestic  corporation  is  substan- 
tially all  invested  in  letters  patent  issued  by  the  Untited  States,  which 
by  Federal  law  is  exempt  from  taxation,  does  not  prevent  the  impo- 
sition of  a  franchise  tax  thereon  computed  upon  the  basis  of  the 
amount  of  its  capital  stock  employed  within  this  state  (Tax  Law,  L. 
1896,  ch.  908,  §  182),  since,  although  measured  by  the  value  of  property, 
it  is  not  a  tax  upon  property,  but  is  imposed  upon  the  corporation  for  the 
privilege  of  carrying  on  business  in  this  state  and  exercising  the  corpo- 
rate franchise  granted  by  the  state,  and  the  same  rule  would  apply  if  its 
capital  were  invested  in  United  States  bonds  or  copyrights  which  are  also 
exempt  from  taxation.    People  ex  ret.  XT.  8.  A.  P.  P.  Co.  v.  Knight.  «  475 

8.  1897,  Ch.  878  —  New  Tofk  City  Charter—  When  Assessment  far  Local 
Improvement  Becomes  a  Lien  —  Covenant  against  Incumbrancrs.  The  Greater 
New  York  charter  (L.  1897,  ch.  878,  §§  159, 986. 1017)  authorizes  partial  con- 
firmation of  assessments  for  local  improvements  for  the  purpose  of  limiting 
appeals  and  settling  rights  pro  tanto,  and  a  full  confirmation  for  the  purpose 
of  establishing  the  lien  of  the  assessment  when  perfected  by  entry  of  record 
in  the  offices  designated,  and  the  assessment  becomes  a  lien  upon  the 
property  affected  irom  the  time  of  such  entry;  a  covenant  in  a  deed, 
therefore,  of  property  in  the  city  of  New  York,  in  the  borough  of  The 
Bronx,  that  the  premises  conveyed  were  "then  free  from  incumbrances, " 
is  not  broken  by  the  fact  that  at  the  date  of  the  delivery  of  the  deed  the 
premises  were  subject  to  an  assessment  for  a  local  improvement  which 
had  not  been  fully  confirmed  and  an  entry  thereof  made  in  the  proper 
office.     Beat  Estate  Corpn.  v.  Harper.  123 

See  also  pars.  15,  21,  28,  this  title. 

9.  189/,  Ch.  417  —  Personal  Property  Law  —  Purchasei's  Knowledge  of 
Fraudulent  Intent  of  Vendor  —  When  Notice  T/iereof  a  Question  of  Fact. 
Under  section  29  of  the  Personal  Property  Law  (L.  1897,  ch.  417)  the 
title  to  property  transferred  to  a  purchaser  for  a  valuable  consider- 
ation with  the  intent  to  defraud  creditors  (§  24)  is  not  affected  or 
impaired  unless  it  shall  appear  that  such  purchaser  had  previous  notice  of 
the  fraudulent  intent' of  his  vendor;  but  if  the  purchaser  has  knowledge 
that  the  effect  of  the  sale  is  to  deprive  the  vendor's  creditors  of  the  meaus 
of  collecting  their  debts,  it  is  a  question  of  fact  whether  such  knowledge 
does  notgive  him  notice  of  the  fraudulent  intent  of  the  vendor.  Green- 
wold  v.  Wales.  140 

10.  1897,  Ch.  418  —  Lien  Law  — Mechanic's  Lien  — A  Notice  Thereof  9 
Which  Fails  to  State  When  First  Item  of  Woik  Was  Done,  Is  Insufficient. 
A  notice  of  lien  which  fails  to  state  when  the  first  item  of  work  was  done, 
or  anything  from  which  that  time  may  be  inferred,  as  required  by  sub- 
division 6  of  section  9  of  the  Lien  Law  (L.  1897,  ch.  418),  is  insufficient, 
notwithstanding  the  notice  substantially  complies  with  the  other  pro- 
visions of  the  statute;  since  the  provision  thereof  that  the  law  shall  be 
construed  liberally  does  not  authorize  the  court  to  dispense  with  what 
the  statute  says  the  notice  shall  contain.       Mahley  v.  German  Bank.    499 

11.  1899,  Ch.  712—  Special  Franchise  Tax  Act  —  Substance  of  Statute. 
Chapter  712  of  the  Laws  of  1899,  amending  the  General  Tax  Law  and 
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authorizing  for  the  first  time  in  the  history  of  the  state  the  assessment  or 
valuation  for  the  purpose  of  general  taxation  of  all  special  franchises  by  a 
state  board  of  tax  commissioners  appointed  by  the  governor,  declares  in 
substance  that  the  right,  authority  or  permission  to  construct,  maintain  or 
operate  some  structure,  intended" for  public  use,  **in,  under,  above,  on  or 
through  streets,  highways,  or  public  places,"  such  as  railroads,  gas  pipes, 
water  mains,  poles  and  wires  for  electric,  telephone  and  telegraph  lines, 
and  the  like,  is  a  special  franchise.  For  the  purpose  of  taxation  such  a 
franchise  is  made  real  estate  and  is  "deemed  to  include  the  value  of  the 
tangible  property  of  a  person,  copartnership,  association  or  corporation 
situated  in,  upon,  under  or  above  any  street,  highway,  public  place  or 
public  waters  in  connection  with  the  special  franchise, "  and  taxed  as  a 
part  thereof.  (§  2,  subd.  3.)  This  includes  nothing  but  what  is  in  the 
street,  directly  or  indirectly,  and  excludes  power  houses,  depots  and  all 
structures  without  the  lines  of  the  street.  The  taxes  thus  imposed  are  for 
general  purposes,  are  collected  in  the  same  way,  and  used  for  the  same 
objects  as  other  taxes  upon  the  general  assessment  roll.  Ptople  ex  rel. 
Metropolitan  St.  Ry.  Co.  v.  Tax  Comrs.  417 

12.  Idem—  £ct  Not  Violative  of  Home  Rule  Provision —  It  Create*  New 
System  of  Taxation,  Requiring  Officer's  with  New  Functions  to  Enforce  it  — 
Tangible  Property  Connected  teitK Special  Franchises  Is  an  Inseparable  Part 
Thereof,  Forming  an  Entity  Which  Was  Never  Taxable  by  Local  Assessors. 
The  fact  that  such  statute  confers  upon  state  officers  the  right  to  assess 
such  franchises  and  especially  the  right  to  assess  the  tangible  property 
annexed  thereto  and  included  therein  by  the  act,  which  was  formerly 
assessed  by  local  boards  of  assessors,  does  not  violate  the  principle  of 
home  rule  embodied  in  the  Constitution.  1.  Because  it  creates  a  new 
system  of  taxation  and  brings  within  its  range  a  new  character  of  prop- 
erty, which  required  new  methods  of  valuation  and  the  exercise  of  func- 
tions which  never  belonged  to  local  assessors  and  must  necessarily  have 
been  committed  to  state  officers  with  new  functions  whose  sole  duty 
related  to  the  subject  of  taxation  in  all  its  phases  throughout  the  entire 
state,  and  who,  with  wider  experience  and  greater  opportunities  for  obser- 
vation than  local  assessors,  would  be  able  to  grasp  the  new  scheme  of  tax- 
ation as  a  whole  and  whose  action  would  be  free  from  all  local  prejudice 
or  color  and  uniform  in  its  result.  2.  Because  the  tangible  property  for- 
merly assessed  by  local  assessors  is  an  insepaiable  part  of  the  special 
franchises  mentioned  in  the  statute,  constituting  with  them  a  new  entity, 
which  in  a  going  concern  can  neither  be  assessed  nor  sold  to  advantage 
except  as  one  thing,  single  and  entire,  and  the  function  of  assessing  such 
entity  is  not  essentially  local  in  character,  never  belonged  to  localities, 
never  was  and  never  could  be  exercised  with  the  requisite  justice  and  uni- 
formity by  their  officers,  and,  therefore,  was  of  necessity  conferred  upon 
state  officers,  expert  tax  officials,  having  a  jurisdiction  coextensive  with 
the  limits  of  the  state.  Property,  therefore,  created  by  the  legislature  and 
never  intrusted  by  it  to  local  assessors  cannot  with  propriety  be  said  to 
have  been  taken  away  from  them.  Id. 

18.  Idem  —  FranclUses  Taxable  as  Other  Property  —  Act  Is  Not  Violative 
of  Federal  Constitution  as  Impairing  the  Obligation  of  Contracts.  A  fran- 
chise, whether  general  or  special,  is  taxable  the  same  as  other  property, 
and,  therefore,  the  statute  taxing  special  franchises,  which  changes  no 
part  of  the  grant,  alters  no  stipulation,  increases  no  payment,  exacts 
nothing  from  their  owners  that  is  not  exacted  from  the  owners  of  prop- 
erty generally,  does  not  impair  the  obligation  of  a  contract  and  cannot  be 
regarded  as  violating  the  Federal  Constitution.  Id. 

14.  Idem — Additional  Objections  Overruled.  Contentions  that  the  act  is 
impracticable  and  incapable  of  execution;  that  the  special  franchises 
should  have  been  separately  assessed;  that  the  state  tax  commissioners 
adopted  no  rule  in  making  the  assessments;  that  the  relators  did  not  have 
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a  proper  beariug  Lt  the  time  provided  for  review,  and  that  due  process  of 
law  was  not  observed  in  the  taxation  of  their  property,  after  due  consid- 
eration, are  overruled.  Id. 

15.  1901,  Ch.  4m  — New  York  City  Charter  —  Mandamus—  Detectice 
Sergeant  Summ/>rily  Reduced  to  Patrolman  Entitled  to  Writ  of ,  Requiring 
Police  Commissioner  to  Reinstate  Him.  Section  290  of  chapter  466  of  the 
Laws  of  1901.  providing  for  the  maintenance  of  a  bureau  of  detectives  in 
the  city  of  New  York,  to  be  selected  and  appointed  by  the  police  com- 
missioner from  the  patrolmen  or  roundsmen  of  the  police  force,  who, 
together  with  the  policemen  previously  appointed  or  assigned  to  duty  iu 
the  detective  bureau  and  acting  therein  on  the  1st  day  of  April,  1901. 
shall  be  known  as  detective  sergeants,  with  the  same  rank,  authority  and 
compensation  as  sergeants  of  police,  and  providing  that  they  shall  not  be 
reduced  in  rank  or  salary,  except  in  the  manner  provided  by  law  for  ser- 
geants and  other  police  officers,  is  substantially  a  re-enactment  of  an 
existing  statute  upon  the  subject  (Consolidation  Act,  L.  1882,  ch.  410, 
§  265,  as  amd.  by  L.  1884,  ch.  180,  §  4;  re-enacted  with  no  material 
changes  in  Greater  New  York  charter,  L.  1897,  ch.  378,  §§  276  and  290). 
with  the  exception  of  the  provision  making  the  tenure  of  office  perma- 
nent, except  in  case  of  removal  in  the  manner  provided  by  law  for  ser- 
geants and  other  officers  of  the  police  force;  the  legislature  has  not 
thereby  created  a  new  position  or  office,  or  filled  that  position  with  new 
men,  but  has  continued  an  old  office,  existing  under  prior  statutes,  with 
the  persons  who,  at  the  time  of  the  enactment  of  the  statute  in  question, 
filled  such  office  under  appointment  or  designation  from  city  officers  pre- 
viously designated  by  the  legislature;  the  statute,  therefore,  is  not  in  vio- 
lation of  the  provisions  of  section  2  of  article  10  of  the  Constitution,  and  a 
patrolman  who  had  been  designated  and  assigned  to  duty  in  such  detec- 
tive bureau,  with  rank  of  detective  sergeant,  prior  to  the  enactment  of 
such  statute,  and  served  as  such  until  July  17,  1902.  when  he  was  sum- 
marily, and  not  in  the  manner  provided  by  law  for  sergeants  and  other 
police  officers,  reduced  in  rank  and  remanded  to  duty  as  a  patrolman, 
with  reduced  salary,  is  entitled  to  a  writ  of  mandamus  requiring  the 
police  commissioner  to  reinstate  him  as  detective  sergeant.  Matter  of 
Sugden  v.  Partridge.  87 

16.  Idem—  Construction  of  Statute  —  If  Statute  Is  Capable  of  Two  Con- 
structions, One  of  Which  Is  Unconstitutional,  the  Other  Constitutional,  the 
Latter  Should  be  Adopted.  If  the  provision  of  such  statute,  that  those  who 
were  acting  as  detective  sergeants  on  the  1st  day  of  April,  1901,  should  not 
be  reduced  in  rank  or  salary,  except  in  case  of  removal,  in  the  manner  pro- 
vided by  law  for  sergeants  and  other  officers  of  the  police  force,  was 
intended  to  apply  to  those  who  wer.)  not  in  office  at  the  time  the  act 
became  a  law,  on  April  22,  1901,  or  when  it  took  effect,  on  January  1, 
1902,  the  provision  would  have  to  be  condemned  as  unconstitutional ;  but 
such  provision  may  be  construed  to  apply  to  those  who  continued  in  the 
position  until  the  act  took  effect,  and  that  construction  should  be  adopted  ; 
since,  where  a  statute  is  capable  of  two  constructions,  one  of  which  is  in 
harmony  with  the  provisions  of  the  Constitution  and  the  other  not,  that 
should  be  adopted  which  will  preserve  the  statute,  if  such  construction  is 
just  as  consistent  with  the  legislative  intent  as  the  other.  Id. 

17.  Idem  —  Detective  Sergeant  —  Status  and  Duration  of  Appointment  of 
Wteii  Designation  Not  Stated  to  Be  Temporary.  Unless  the  resolution  of 
the  police  board,  which  assigned  such  patrolman  to  duty  in  the  detective 
bureau  with  rank  of  detective  sergeant,  stated  that  such  designation  was 
temporary,  his  status  is  that  of  a  detective  sergeant  and  not  that  of  a 
patrolman,  and  his  designation  may  continue  indefinitely,  even  during  his 
fife,  unless  he  should  be  reduced  to  the  grade  of  patrolman  in  the  manner 
provided  by  law  for  sergeants  and  other  officers  of  the  police  force.      Id. 
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18.  Idem —  Constitutional  Diw — Statute  in  Question  Not  Violative  of  Civil 
Service  Provision,  of  the  Constitution  (Const  Art.  5,  §  9).  A  mandamus  to 
reinstate  the  petitioner  cannot  be  denied  upon  the  ground  that  the  statute 
in  question  is  in  conflict  with  section  9  of  article  5  of  the  Constitution, 
requiring  that  *'  appointments  and  promotions  in  the  civil  service  of  the 
state  *  *  *  including  cities  *  *  *  shall  be  made  according  to 
merit  and  fitness,  to  be  ascertained,  so  far  as  practicable,  by  examinations, 
which,  so  far  as  practicable,  shall  be  competitive; "  since  the  statute  did 
not  create  a  new  office  and  then  fill  it  with  detective  sergeants,  but  the 
office  had  been  created  long  before,  and  the  petitioner  had  been  designated 
to  fill  the  office  of  detective  sergeant  before  the  passage  of  the  act,  and 
his  appointment  without  an  examination  was  valid,  where  the  civil  serv- 
ice commission  of  New  York  city,  although  having  power  to  do  so,  did 
not  adopt  a  rule  requiring  the  qualifications  of  a  detective  sergeant  to  be 
determined  by  a  competitive  examination  until  long  after  the  petitioner 
had  been  appointed  and  after  such  statute  had  gone  into  effect.  Id. 

19.  Idem —  New  York  City  Charter —  Borough  of  Brooklyn — Abolition  of 
PxHitions  of  Principals  of  Evening  High  Schools  as  "  Unnecessary  "  by  Change 
of  System  of  Conducting  Them.  The  board  of  education  of  the  city  of  New 
York  is  authorized  by  section  1069  of  the  charter  (L.  1901,  ch.  466)  not 
only  to  establish  evening  schools,  but  also,  in  its  discretion,  to  change  the 
system  of  conducting  them,  and  if  the  result  of  the  change  involves  the 
abolition  of  the  former  position  of  a  principal,  although  no  charges  have 
been  preferred  against  him  under  section  1093,  he  is  not  entitled  under 
section  1101  to  a  mandamus  reinstating  him,  since  under  that  section  his 
right  to  retain  his  position  is  subject  to  the  right  of  the  board  to  abolish 
an  "  unnecessary  position,"  and,  where  a  change  renders  his  services 
unnecessary,  it  may  properly  dispense  with  them.  Matter  of  Cusack  v. 
Bd.  of  Education.  186 

20.  Idem— -New  York  Citu  —  Public  Schools.  The  charter  provisions 
reating  to  public  schools  in  the  city  of  New  York  make  good  conduct  and 

{food  work  the  basis  of  tenure  as  to  all  teachers  holding  a  permanent 
icense;  the  object  is  to  get  the  best  work  from  all  such  teachers  by  assur- 
ing them  of  safety  and  protection,  without  resort  to  outside  influence,  so 
long  as  they  maintain  a  high  standard  of  conduct  and  efficiency,  and 
authorizing  their  removal  if  they  fall  below  it.  People  ex  ret.  Callahan  v. 
Bd.  of  Education.  169 

21.  Idem —  Tenure  of  Position  of  TeacJurs.  Section  1117  of  the  Greater 
New  York  charter  (L  1897.  ch.  878),  providing  that  M  All  superintendents, 
assistants  or  associate  superintendents,  and  all  principals,  teachers  and 
other  members  of  the  educational  stuff  in  the  public  school  system  of  any 
part  of  the  city  of  New  York  as  constituted  by  this  act,  shall  continue  to 
hold  their  respective  positions  and  to  be  entitled  to  such  compensation  as 
is  now  provided  or  may  hereafter  be  provided  by  the  various  school 
boards,  subject  to  the  limitations  of  this  act,  and  to  reassignment  or  to 
removal  for  cause,  as  may  be  provided  by  law,"  as  amended  and  re-enacted 
by  section  1101  of  the  revised  charter  (L.  1901,  ch.  466),  is  not  a  new  enact- 
ment, but  under  section  2  is  a  continuation  of  the  original  section,  and 
includes  within  its  terms  teachers  within  the  present  city  of  New  York, 
whether  appointed  before  or  after  it  took  effect,  and  they  are  protected 
from  removal  during  good  behavior  and  competency.  Id. 

22.  Idem—TeacJters  Cannot  Be  "Reassigned"  Except  for  Cause.  The 
reassignment  of  such  teachers  from  a  higher  to  a  lower  grade  is  not  a 
mere  transfer  from  one  position  to  another  without  affecting  the  grade 
authorized  by  sections  1105  and  1110,  but  is  practically  a  removal  from  a 
higher  position  to  a  lower,  and  cannot  be  made  except  for  cause,  viz., 
"for  gross  misconduct,  insubordination,  neglect  of  duty  or  general  ineffi- 
ciency."   (§1114.)  Id. 
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28.  Idem  —  Same.  A  teacher  employed  in  the  public  schools  of  the  city 
of  New  York  under  a  permanent  license,  appointed  after  the  charter  of 
1897  took  effect,  but  prior  to  the  enactment  of  the  revised  charter,  cannot 
be  reassigned  to  a  lower  grade  at  a  reduced  salary  except  after  a  trial  upon 
charges  and  an  opportunity  to  be  heard.  Id. 

1901,  Ch.  490.    See  par.  5,  this  title. 

STATUTES. 

Construction  of  —  if  statute  is  capable  of  two  constructions,  one  of 
which  is  unconstitutional  and  the  other  constitutional,  the  latter  should  be 
adopted. 

See  Constitutional  Law,  2. 

STIPULATIONS. 

Right  to  costs  may  be  waived  by  parties  to  submission  of  a  controversy. 
See  Costs. 

In  contract  that  any  action  thereunder  shall  be  commenced  in  a  certain 
county. 

See  Venue. 

SUBROGATION. 

Landlord  and  Tenant  —  Mortgagee  of  Leasehold  Interest  who  Pays  Bent  to 
Protect  His  Own  Interest  in  Lease  Can  Maintain  Action  Therefor  against 
the  Tenant.  Where  a  lease  of  real  estate  for  twenty-one  years,  contain* 
ing  a  covenant  that  the  lessee  and  assigns  thereof  would  pay  the  rent 
stipulated  and  taxes  assessed  upon  the  premises  as  they  became  due  dur- 
ing the  life  of  the  lease  and  authorizing  the  lessor  to  re-enter  the  prem- 
ises in  the  case  of  a  breach  of  such  covenants,  was  assigned,  subject  to 
a  mortgage  upon  the  leasehold  interest,  to  one  who  neglected  to  pay 
ground  rent  and  taxes,  which  accrued  while  he  was  the  owner  of  the 
lease,  although  requested  so  to  do  by  the  mortgagee,  the  latter  may  pay 
such  rent  and  taxes  in  order  to  protect  his  interest  in  the  premises  and 
prevent  the  lessor  from  re-entering  upon  them  under  the  terms  of  the 
lease,  and,  by  making  such  payment,  he  becomes  an  equitable  assignee  of 
the  lessor's  claim  therefor  ana  is  entitled  to  be  subrogated  to  his  rights 
and  to  maintain  the  same'action  against  the  leaseholder  for  the  rent  and 
taxes  that  the  lessor  could  have  maintained.    Dunlop  v.  James.  411 

SUICIDE. 

Of  insured  while  insane — liability  of  insurer. 

See  Insurance,  6-10. 

SUMMARY  PROCEEDINGS. 

When  action  in  Supreme  Court  may  be  regarded  as  one  in  ejectment. 

See  Practice. 

SUPPLEMENTARY  PROCEEDINGS. 

To  collect  tax,  not  barred  by  immaterial  error  in  tax  warrant  or  objec- 
tion that  tax  is  excessive  in  amount. 
See  Tax,  3. 

SUPREME  COURT. 

When  may  treat  summary  proceedings  as  action  of  ejectment. 

See  Practice. 

SURETIES. 

Liability  of  surety  upon  undertaking  for  counsel  fees  in  proceedings  to 
vacate  attachment 
See  Attachment. 
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Liability  of  undisclosed  principal  for  loss  sustained  by  surety  upon 
excise  bond. 

See  Pkinctpal  and  Surety. 

STTRBOGATE'S  COTJBT. 

Final  order  in  special  proceedings. 
See  Appeal,  1. 
TAX. 

1.  Nao  York,  City  of—  When  Assessment  for  Local  Improvement 
Becomes  a  Lien  —  Covenant  against  Incumbrances.  The  Greater  New 
York  charter  (L.  1807,  ch.  878,  §§  159,  986,  1017)  authorizes  partial  con- 
firmation of  assessments  for  local  improvements  for  the  purpose  of  limiting 
appeals  and  settling  rights  pro  tanto,  and  a  full  confirmation  for  the  purpose 
of  establishing  the  lien  of  the  assessment  when  perfected  by  entry  of  record 
in  the  offices  designated,  and  the  assessment  becomes  a  lien  upon  the 
property  affected  from  the  time  of  such  entry;  a  covenant  in  a  deed, 
therefore,  of  property  in  the  city  of  New  York  in  the  borough  of  The 
Bronx,  that  the  premises  conveyed  were  "  then  free  from  incumbrances," 
is  not  broken  by  the  fact  that  at  the  date  of  the  delivery  of  the  deed  the 
premises  were  subject  to  an  assessment  for  a  local  improvement  which 
had  not  been  fully  confirmed  and  an  entry  thereof  made  in  the  proper 
office.     Beat  Estate  Corporation  v.  Harper.  123 

2.  Transfer  Tax  —  A  Seat  in  the  New  York  Stock  Exchange  Is  lt  Property  *' 
Within  the  Meaning  of  Section  242  of  Tax  Law  and  Liable  tb  the  Transfer 
Tax.  The  present  Tax  Law  (L.  1896,  ch.  908),  being  a  revision  and 
consolidation  of  previous  statutes  relating  to  taxation,  the  scheme  of 
taxation  therein  provided  for  must  be  considered  as  a  continuation  and 
reproduction  of  that  existing  under  the  statutes  superseded  by  it  and 
not  as  an  original  scheme,  and  the  tax  imposed  upon  the  devolution 
of  property  by  will  or  intestacy  having  been,  from  its  inception, 
entirely  distinct  from  the  ordinary  annual  taxes  upon  property,  the 
definition  of  the  personal  property  upon  which  such  tax  is  imposed  is  not 
that  of  subdivision  5  of  section  2  of  the  Tax  Law  (L.  1896  ch.  908, 
as  amd.  by  L.  1901,  ch.  490),  which  is  a  reproduction  of  the  provisions  of 
law  then  in  force  regulating  general  taxation,  but  is  that  contained  in  sec- 
tion 242  in  the  article  relating  to  taxable  transfers  (L.  1896,  ch.  908,  art. 
10),  and  applicable  to  the  transfer  tax  alone,  which  provides  that  "The 
words  'estate*  and  'property/  as  used  in  tL*s  article,  *  *  *  shall 
include  all  property  or  interest  therein,  whether  situated  within  or  with- 
out this  State;  "a  seat  in  the  New  York  8tock  Exchange  being  "prop- 
erty "  within  the  meaning  of  the  latter  definition  is  subject,  therefore,  to 
the  inheritance  transfer  tax  prescribed  by  article  10  of  the  Tax  Law, 
upon  the  death  of  the  owner  thereof  and  its  devolution  to  his  personal 
representatives.    Matter  of  Bellman.  254 

8.  Supplementary  Proceeding  to  Collect  —  Not  Barred  by  Immaterial 
Error  in  Tax  Warrant  or  Objection  that  Tax  Is  Excessive  in  Amount.  An 
order  directing  the  treasurer  of  a  corporation  to  appear  before  a  referee  to 
be  examined  concerning  its  property  in  a  supplementary  proceeding 
under  section  259  of  the  Tax  Law  (L.  1896,  ch.  908)  for  the  collection  of  a 
tax  levied  upon  the  personal  property  of  the  corporation  cannot  be  vacated 
upon  the  ground  that  the  assessment  upon  which  the  tax  was  levied  was 
excessive  m  amount  where  the  corporation  did  not  present  such  objection 
at  the  time  an  opportunity  for  reviewing  assessments  was  given,  and  the 
assessment  was  made  ana  the  tax  levied  without  any  objection  by  the 
corporation;  nor  can  it  be  vacated  upon  the  ground  that  the  warrant 
issued  by  the  county  treasurer  for  the  collection  of  the  tax  was  void  and 
the  subsequent  proceedings,  therefore,  void  for  the  reason  that  the  war- 
rant directe)  the  collector  to  collect  the  tax  with  six  per  cent  additional 
besides  his  1  es,  whereas  the  charter  of  the  city  in  which  the  tax  was 

38 
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assessed  and  levied  authorized  him  to  collect  five  per  cent  and  interest  at 
the  rate  of  twelve  per  cent  per  annum  additional,  where  vhe  collector  did 
not  collect  the  tax  because  the  corporation  refused  to  pay  it,  not  because 
of  the  error  of  the  county  treasurer,  but  upon  the  ground  that  the  tax 
was  excessive  in  amount,  an  objection  that  was  then  untenable.  Matter 
of  Adler  Bros,  dt  Co.  287 

4.  Franchise  and  Succession  Taxes  Are  Taxes  upon  Corporate  Privileges 
and  the  Right  of  Succession  by  an  Individual,  Not  upon  Property — Prop- 
erty Bxemvt  from  Taxation  by  Federal  Law  May  Be  Included  in  Appraisal 

—  No  Distinction  Exists  Between  Domestic  and  Foreign  Corporations.  While 
the  power  to  tax  involves  the  power  to  destroy  by  excessive  taxation, 
when  the  tax  is  not  imposed  for  that  purpose,  nor  laid  upon  property, 
but  upon  the  franchise  of  a  corporation  or  upon  the  right  of  succes- 
sion by  an  individual,  and  all  property,  whether  exempt  by  Federal 
law  or  not,  is  treated  alike  by  including  it  in  the  appraisal  made  to  fix 
the  amount  of  the  tax,  the  state  has  the  power  to  impose  a  franchise  or  a 
succession  tax,  even  if  substantially  all  the  property  so  appraised  is 
exempt  from  taxation  by  the  statute  of  the  United  States,  and  in  this 
respect  there  is  no  distinction  between  a  domestic  and  a  foreign  corpora- 
tion.    People  ex  rel.  U.  S.  A.  P.  P.  Co.  v.  Knight.  475 

5.  Capital  of  Domestic  Corporation  Invested  in  Letters  Patent,  United 
States  Bonds  or  Copyrights  May  Be  Appraised  for  the  Purpose  of  Ascertain- 
ing Amount  of  Franchise  Tax,  the  Same  as  Other  Property.  The  fact  that 
the  capital  of  a  domestic  corporation  is  substantially  all  invested  in  letters 
patent  issued  by  the  United  States,  which  by  Federal  law  is  exempt  from 
taxation,  does  not  prevent  the  imposition  or  a  franchise  tax  thereon  com- 
puted upon  the  basis  of  the  amount  of  its  capital  stock  employed  within 
this  state  (Tax  Law,  L.  1896,  ch.  908,  §  182),  since,  although  measured  by 
the  value  of  property,  it  is  not  a  tax  upon  property,  but  is  imposed  upon 
the  corporation  for  the  privilege  of  carrying  on  business  in  this  state  and 
exercising  the  corporate  franchise  granted  by  the  state,  and  the  same  rule 
would  apply  if  its  capital  were  invested  in  United  States  bonds  or  copy- 
rights which  are  also  exempt  from  taxation.  Id. 

Construction  of  home  rule  provision  of  Constitution  as  affecting  taxation 

—  corporations — general  and  special  franchises  defined  —  Special  Fran- 
chise Tax  Act  —  substance  of  statute  —  act  not  violative  of  home  rule 
provision  of  Constitution  —  it  creates  new  system  of  taxation  requiring 
officers  with  new  functions  to  enforce  it  — tangible  property  connected 
with  special  franchises  is  an  inseparable  part  thereof,  forming  an  entity 
which  was  never  taxable  by  local  assessors  —  franchises  taxable  as  other 
property. 

See  Constitutional  Law,  5-10,  13,  14. 

TEACHEB8. 

Abolition  of  position  of  principals  of  evening  high  schools  in  borough  of 
Brooklyn. 

See  New  York  (City  of),  2. 

In  public  schools  —  tenure  of  position  of  —  cannot  be  reassigned  except 
for  cause. 

See  New  York  (City  of),  8-6. 

TITLE. 

Claim  of,  by  tenant. 

See  Evidence,  5-8. 

To  lands  taken  for  bridge  over  Harlem  river. 
See  New  York  (City  of),  1. 


INDEX.  595 

TITLE—  Continued. 
To  public  office  cannot  be  tried  by  mandamus. 

See  Officers,  2. 
Adverse  claim  —  possession. 
See  Real  Property. 

To  personal  property  transferred  with  intent  to  defraud  creditors, 
when  not  impaired. 

See  Vendor  and  Purchaser. 

TRANSFER  TAX. 

Seat  in  New  York  Stock  Exchange  is  "  property"  within  the  meaning 
of  section  242  of  Tax  Law  and  liable  to  the  transfer  tax. 

See  Tax,  2. 

Definition  of. 

See  Tax.  4. 

TRESPASS. 

Diversion  of  sub-surface  water  by  municipal  water  works. 
See  Damages. 

TRIAL. 

Negligence  —  Injury  Resulting  from,  Explosion  —  Insufficient  Proof  of 
Negligence.  Where,  in  an  action  for  damages  for  personal  injuries  sus- 
tained by  an  explosion,  the  only  evidence  of  defendant's  alleged  negli- 
gence is  that  a  piece  of  black  material  resembling  asphalt,  imbedded  in 
which  were  pieces  of  brass,  was  picked  up  from  a  vacant  lot  owned  by 
defendant,  and  adjoining  his  gun  and  ammunition  factory,  by  two  boys, 
who  carried  it  to  the  street,  and,  in  their  efforts  to  extract  the  brass  by 
pounding  and  breaking,  it  exploded,  injuring  the  plaintiff,  a  bystander, 
and  that  on  the  day  following  the  accident  two  handsful  of  the  same 
material  were  found  in  the  open  lot  and  were  seen  on  the  roof  of  a  shed 
within  the  inclosure  occupied  by  the  factory,  and  there  is  uncontra- 
dicted testimony  that  no  such  material  was  at  any  time  thrown  or  depos- 
ited in  the  open  lot  by  the  defendant  or  his  employees,  the  submission 
of  the  question  of  defendant's  negligence  to  the  jury  is  reversible  error. 
Tratell  v.  Bannerman.  47 

Contract  of  salj — whether  a  certain  quantity  of  goods  is  needed,  a 
question  of  fact  —  facts  tending  to  show  unreasonable  and  unfair  use  of 
contract  cannot  be  proved  unless  such  facts  are  pleaded  as  a  defense. 
See  Contract,  3,  4. 
Indictment  for  violation  of  Liquor  Tax  Law  —  admissibility  of  evidence. 
See  Crimes,  2,  3. 

For  murder — demonstrative  evidence  —  change  of  condition  —  instruc- 
tions —  prejudice  —  deliberation. 

See  Crimes,  5-9. 

Evidence  as  to  measure  of  damages  caused  by  diversion  of  sub-surface 
waters  by  municipal  water  works. 

See  Damages. 

Testimony  of  witness  disqualified  under  section  829  of  the  Code  of  CivH 
Procedure  —  when  objection  thereto  is  insufficient  to  exclude  evidence  — 
when  witness  interested  in  event  of  action  may  express  opinion  as  to 
genuineness  of  signatures  to  disputed  papers — expert  in  handwriting  — 
competency  thereof  may  be  tested  upon  cross-examination  by  inquiry  in 
collateral  matters. 

See  Evidence,  1-3. 
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TBIAL—  Continued. 
Parol  evidence  inadmissible  to  vary  a  complete  written  instrument. 
See  Evidence,  4. 

Privilege  of  counsel  —  attorney  may  be  required  to  produce  papers  of 
client  when  in  his  possession —  party  interested  in  event  not  competent 
witness  to  prove  payment  of  rent  by  deceased  ancestor  of  tenants — when 
subpoena  duces  tecum  and  proof  of  service  thereof  may  not  be  read  in  evi- 
dence— deeds  of  premises  and  assertions  of  title  by  tenant  not  admissible 
in  evidence  to  dispute  landlord's  title. 
See  Evidence,  5-8. 
Sufficiency  of  objection. 

See  Evidence,  9. 
What  constitutes  judgment  of  nonsuit. 
See  Insurance,  1. 

When  questions  of  faulty  construction  and  contributory  negligence  are 
questions  of  fact. 

See  Negligence,  2. 

Erroneous  exclusion  of  evidence  tending  to  establish  acquiescence  in 
removal  from  office  in  a  proceeding  by  mandamus. 
See  Officers,  1. 

Action  against  railroad  company  —  when  rules  of  another   railroad 
admissible  in  evidenee. 
See  Railroads,  2. 

Questions  of  fact  arising  in  action  to  determine  validity  of  will  must  be 
determined  by  jury. 
See  Will. 

TRUSTS. 

1.  Courts  —  Exclusitenes*  of  Jurisdiction.  An  action  in  equity  to 
remove  trustees  and  to  charge  the  interest  of  one  of  them  in  toe  trust 
estate  with  an  amount  misappropriated  by  his  cotrustee  may  be  enter- 
tained by  the  Supreme  Court  where  there  is  a  question  as  to  the  extent  of 
the  trustee's  interest  under  the  trust  deed,  although  a  proceeding  for  an 
intermediate  accounting  of  the  trustees  is  pending  in  the  Surrogates 
Court,  and  though  proceedings  were  subsequently  instituted  therein  for 
the  removal  of  the  trustees  on  account  of  their  misconduct  in  appropriat- 
ing the  trust  funds,  whereby  a  part  of  the  relief  sought  in  the  equity 
action  was  obtained.     Weeterfield  v.  Roger*.  230 

2.  Question  of  Fact  —  Unanimous  Affirmance.  Whether  the  beneficiaries 
under  a  trust  deed  excluded  from  any  care  or  control  of  the  trust  estates 
a  trustee,  sought  to  be  held  liable  for  sums  misappropriated  by  a  cotrus- 
tee, is  a  question  of  fact  upon  which  the  unanimous  decision  of  the 
Appellate  Division  is  final.  Id. 

8.  Judgment  —  Res  Adjudicata  —  Courts.  The  final  determination  of 
the  Appellate  Division  on  appeal  from  the  decision  of  the  surrogate,  as 
to  the  liability  of  a  trustee  for  funds  misappropriated  by  his  cotrustee,  is 
res  adjudicata  and  binding  upon  the  referee  and  the  Supreme  Court,  in  an 
action  subsequently  brought  therein  to  remove  the  trustees  and  to  charge 
the  interest  of  one  of  them  in  the  trust  estate  with  the  amount  of  the 
defalcation.  Id. 

4.  Trustees  —  Defalcation  of '—  How  Proceeds  of  Property  Turned  Over  as 
Security  Therefor  Should  Be  Applied.  Where  a  trustee  of  an  estate, 
instead  of  reporting  a  defalcation  of  a  cotrustee  to  the  beneficiaries  of  the 
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TRUSTS—  Continued. 

trust,  kept  it  secret  for  more  than  a  year  while  endeavoring  to  make 
something  out  of  property  turned  over  by  the  cotrustee  in  order  to  save 
him  from  loss  and  disgrace,  and  joined  with  him  in  appropriating  large 
sums  from  the  trust  estate  for  the  purpose  of  preserving  and  improving 
such  property,  there  should  be  paid  out  of  the  proceeds  of  the  sale  of 
the  property  after  it  had  been  turned  over  to  the  successor  of  such  trus- 
tees, upon  their  removal,  first,  the  amount  paid  by  the  new  trustee,  with 
the  consent  of  the  beneficiaries  of  the  trust,  for  the  preservation  of  the 
property,  the  remainder  thereof,  if  any,  to  be  applied  upon  the  funds 
appropriated  by  the  defaulting  trustee  prior  to  the  discovery  of  his 
defalcation,  and,  if  any  then  remains,  to  apply  it  upon  the  joint  indebt- 
edness of  the  two  trustees.  Id. 

UNDERTAKING. 

For  counsel  fees  in  proceedings  to  vacate  attachment — liability  of 
surety  upon. 

See  Attachment. 

VENDOR  AND  PURCHASER. 

Personal  Property  Law,  §§  24,  29—  Purchaser's  Knowledge  of  Fraudulent 
Intent  of  Vendor— When  Notice  Thereof  a  Question  of  Fact.  Under 
section  29  of  the  Personal  Property  Law  (L.  1897,  ch.  417)  the  title  to 
property  transferred  to  a  purchaser  for  a  valuable  consideration  with  the 
intent  to  defraud  creditors  (S  24)  is  not  affected  or  impaired  unless  it  shall 
appear  that  such  purchaser  had  previous  notice  of  the  fraudulent  intent 
of  his  vendor;  but  if  the  purchaser  has  knowledge  that  the  effect  of  the 
sale  is  to  deprive  the  vendor's  creditors  of  the  means  of  collecting  their 
debts,  it  is  a  question  of  fact  whether  such  knowledge  does  not  give  him 
notice  of  the  fraudulent  intent  of  the  vendor.     Greenwald  v.  Wales.      140 

Executory  contract  of  sale  —  when  cannot  be  reformed. 
See  Contract,  2-4. 

VENUE. 

Effect  of  Stipulation  in  a  Contract  that  Any  Action  Thereunder  Shall  Be 
Commenced  in  a  Certain  County.  While  a  provision  in  a  certificate  of  a 
building  and  loan  association,  that  an  action  brought  against  the  associa- 
tion by  the  certificate  holder  shall  be  commenced  in  a  certain  county, 
may  be  valid,  it  affects  only  the  venue  of  the  action;  it  does  not  affect  the 
cause  of  action  or  constitute  a  defense  thereto,  nor  does  it  affect  the 
jurisdiction  of  the  court,  since  that  is  prescribed  by  the  Constitution  of 
the  state  and  the  statutes  passed  thereunder;  and  if,  in  violation  of  the 
stipulation,  an  action  is  brought  in  another  county,  it  is  reversible  error 
to  dismiss  the  complaint  for  that  reason;  the  remedy  of  the  association 
is  to  move  lo  have  the  place  of  trial  changed  to  the  county  in  which  the 
plaintiff  had  agreed  the  action  should  be  brought.  Benson  v.  Eastern 
B.  &  L.  Assn.  83 

WAIVER, 

Right  to  costs  may  be  waived  by  parties  to  submission  of  a  controversy. 

See  Costs. 

By  insurance  company  of  limitation  in  which  action  for  paid  up  policy 
must  be  commenced. 

See  Insurancb,  2. 
Facts  insufficient  to  establish  waiver  of  breach  of  condition  i  \  policy. 

See  Insurance,  11. 
Of  claim  to  public  office. 

See  Officers,  1. 
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WATEROOUBSS& 

Measure  of  damages  caused  by  diversion  of  sub-surface  waters  by 
municipal  water  works. 

See  Damages. 

wnx. 

Questions  of  Fact  Arising  in  Action  to  Determine  Validity  of,  Must  Be 
Determined  by  the  Jury.  Questions  of  fact  arising  in  an  action  to  deter- 
mine the  validity  of  a  will  must  be  determined  as  in  other  actions,  not  by 
the  court,  but  by  the  Jury,  and,  when  the  evidence  given  is  of  such  a, 
character  that  different  inferences  may  fairly  and  reasonably  be  drawn 
from  it,  the  direction  of  a  verdict  constitutes  reversible  error.  Hagan 
v.  Sone.  317 
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Parker,  Ch.  J. 

APPEAL. 

Order  reversing  judgment  and  granting  new  trial,  "  the  facts 
having  been  examined  and  no  error  found  therein," 
i  reviewable  by  Court  of  Appeals. 
Albring  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  179,  180. 
Question  of  fact ;  Bills,  notes  and  checks ;  Indorsement ;  When 
acts  of  holder  depriving  indorser  of  remedy  against  the 
maker  discharge  indorser. 
Spies  v.  National  City  Bank,  222,  228. 
Dismissal;  Vacation  of  judgment;   Reversal  on  the  facts; 
Courts ;  Exclusiveness  of  jurisdiction ;  Question  of  fact ; 
Unanimous   affirmance;    Judgment;    Res    adjudicata. 
(Dis.  op.) 
Westerfield  v.  Rogers.  230,  244. 

TAX. 

Supplementary  proceeding  to  collect ;  Not  barred  by  imma- 
terial error  in  tax  warrant  or  objection  that  tax  is  exces- 
sive in  amount. 
Matter  of  Adler  &  Co.,  287,  291. 

APPEAL. 

Unreasonable  delay  in  presenting  for  argument  appeals  from 
judgments  of  conviction  for  murder  in  the  first  degree. 
People  v.  Triola,  324,  325. 

PUBLIC  OFFICERS. 

Erroneous  exclusion  of  evidence  tending  to  establish  acquies- 
cence in  removal  from  office  in  a  proceeding  by  man- 
damus ;  Waiver ;  Title  to  public  office  cannot  be  tried  in 
mandamus  proceeding,  even  assuming  that  no  serious 
question  exists  as  to  relator's  title ;  Authorities  col- 
lated ;  Obiter  dicta ;  Incumbent  of  office  not  deprived  of 
insisting  upon  proper  remedy  because  of  intervention  in 
mandamus  proceeding. 
People  ex  rel.  McLaughlin  v.  Police  Comrs.,  450,  453. 

PRINCIPAL  AND  SURETY. 

Liability  of  undisclosed  principal  for  loss  sustained  by  surety 
upon  excise  bond. 
City  Trust,  S.  D.  &  S.  Co.  v.  Am.  Brewing  Co.,  486,  487. 
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Gray,  J. 
BANKRUPTCY. 

When  action  upon  creditor's  claim  is  not  barred;  Effect  of 
§§  15,  17  and  57,  subcL  N,  of  Federal  Bankruptcy  Act. 
Columbia  Bank  v.  Birkett,  112,  114. 

ATTACHMENT. 

Liability  of  surety  upon  undertaking  for  counsel  fc  3S  in  pro- 
ceedings to  vacate. 
Tyng  v.  American  Surety  Co.,  166,  167. 

WATERCOURSES. 

Measure  of  damages  caused  by  diversion  of  sub-surface  waters 
by  municipal  water  works.    (Con.  op.) 
Reisert  v.  City  of  New  York,  196,  211. 
INSURANCE. 

Mutual  benefit  association;  Certificate  not  affected  by  sub- 
sequent  by-law  reducing   amount   to   be   paid  there- 
under ;  Certificate  bolder  may  maintain  action  in  equity 
to  preserve  contract  of  insurance. 
Langan  v.  Supreme  Council  Am.  L.  of  H.,  266,  269. 

NEGLIGENCE. 

When  lessor  of  structure  designed  for  public  use  is  liable  for 
an   injury  resulting   from  faulty  construction;  When 
questions  of  faulty  construction  and  contributory  negli- 
gence are  questions  of  fact. 
Barrett  v.  Lake  Ontario  Beach  Imp.  Co.,  810,  314. 
WILL. 

Question  of  fact  arising  in  action  to  determine  validity  of, 
arising  upon  charge  of  undue  influence,  must  be  deter- 
mined by  jury.    (Con.  op.) 
Hagan  v.  Sone,  317,  324. 

HUSBAND  AND  WIFE. 

Marriage  a  civil  contract  only  and  subject  to  be  vacated  for 
fraud;  Annulment  upon  the  ground  that  consent  was 
obtained  by  material  misrepresentation  of  fact, 
di  Lorenzo  v.  di  Lorenzo,  467,  470. 

INSURANCE  (FIRE). 

Facts  insufficient  to  establish  waiver  of  breach  of  condition  in 
policy. 
Matthie  v.  Globe  Fire  Ins.  Co.,  489,  490. 

O'Brien,  J. 
MECHANIC'S  LIEN. 

Assignee  of  general  contractor  for  benefit  of  creditors  take* 
title  to  funds  due  assignor  subject  to  liens  of  sub-con- 
tractor furnishing  work  and  materials. 
Kane  Co.  v.  Kinney,  69,  72. 


TABULAR  LIST  OF  OPINIONS.  601 

NONSUIT. 

What  constitutes  judgment  of;  Insurance  (life);  Waiver  by 
company  of  six  months'  limitation  in  which  action  for 
paid-up  policy  must  be  commenced;  Whether  policy- 
holder abandoned  his  right  to  paid-up  policy  by  delay  in 
producing  lost  policy  a  question  of  fact. 
Lindenthal  v.  Germania  Life  Ins.  Co.,  76,  79. 
CHIMES. 

When  intent  to  violate  Liquor  Tax  Law  is  not  necessary 
to  support  indictment;  Witness;  Evidence  tending  to 
impeach  or  contradict  admissible ;  Evidence  tending  to 
prejudice  jury  inadmissible. 
People  v.  Werner,  132,  138. 

EVIDENCE. 

When   it   cannot   be   regarded   as  harmless;  Sufficiency  of 
objection. 
Cudlip  v.  N.  Y.  Eve.  Journal  Pub.  Co.,  158,  160. 

PLEADING. 

Demurrer;   When   complaint   states   but  a  single  cause  of 
action. 
Tew  v.  Wolfsohn,  272,  274. 
WELL. 

Questions  of  fact  arising  in  action  to  determine  validity  of, 
must  be  determined  by  the  jury. 
Hagan  v.  Sone,  317,  318. 
SALE. 

Executory  contract ;  When  it  cannot  be  reformed  at  instance 
of  party  thereto ;  Whether  a  certain  quantity  of  goods  is 
needed,  question  of  fact ;  Facts  tending  to  show  unrea- 
sonable and  unfair  use  of  contract  cannot  be  proved 
unless  such  facts  are  pleaded  as  a  defense. 
N.  Y.  C.  Iron  Works  Co.  v.  U.  8.  Radiator  Co.,  331,  888. 
REAL  PROPERTY. 

Adverse  claim ;  Possession. 
Lewis  v.  Howe,  840,  842. 

LEASE. 

When  sum  deposited  as  security  for  performance  will  not  be 
regarded  as  liquidated  damages,  although  it  is  expressly 
so  designated. 
Caesar  v.  Rubinson,  492,  494. 

MECHANIC'S  LIEN. 

Assignee  of  general  contractor  for  benefit  of  creditors  takes 
title  to  funds  due  assignor  subject  to  liens  of  sub-con- 
tractor furnishing  work  and  materials  (on  authority  of 
Kane  Company  v.  Kinney,  174  N.  Y.  69). 
Armstrong  v.  Borden's  Condensed  Milk  Co.,  510. 
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CONSTITUTIONAL  LAW. 

New  York  (city  of)?  Mandamus;  Detective  sergeant  sum- 
marily reduced  to  patrolman  entitled  to  writ  of,  requir- 
ing police  commissioner  to  reinstate  him ;  L.  1901,  ch. 
466,  §  200,  not  unconstitutional ;  Status  of  policeman 
assigned  to  duty  in  detective  bureau. 
Matter  of  Fay  v.  Partridge;  Matter  of  Lahey  v.  Partridge;  Mat- 
ter of  Colby  v.  Partridge,  526,  527. 

Bartlett,  J. 

EVIDENCE. 

When  parol  evidence  admissible  to  correct  and  complete  a 
written  instrument.    (Bis.  op.) 
Brantingham  v.  Huff,  53,  62. 
BANKING. 

Bank  liable  for  loss  resulting  from  false  representations  of 
cashier  thereof  as  to  the  solvency  of  customers.    (Bis. 
op.) 
Taylor  v.  Commercial  Bank,  181   192. 
WATERCOURSES. 

Measure  of  damages  caused  by  diversion  of  sub-surface  waters 
by  municipal  water  works. 
Reisert  v.  City  of  New  York,  196,  199. 

CORPORATIONS. 

Dissolution ;  Judgment ;  Receiver's  sale  of  realty ;  Provisions 
of  Code  of  Civil  Procedure  not  applicable  thereto ;  Judi- 
cial sale ;  Receivers ;  Judgment ;  Execution. 
Matter  of  Coleman,  373,  376. 

Martin,  J. 
APPEAL. 

Surrogate's  Court ;  Final  order  in  special  proceeding ;  Attor- 
ney and  client ;  Champerty ;  Unconscionable  agreement. 
Matter  of  Fitzsimons,  15,  16. 
INSURANCE. 

Mutual  benefit  associations ;  When  equity  will  regard  change 
of  beneficiary  as  having  been  effected,  although  attempted 
change  was  imperfect. 
Lahey  v.  Lahey,  146,  147. 
BANKING. 

Bank  cashier  has  no  authority,  by  virtue  of  his  office,  to  bind 
the  bank  by  representations  as  to  the  solvency  of  cus- 
tomers ;  Liability  of  the  bank,  assuming  that  the  repre- 
sentations were  fraudulent ;  Action  to  charge  bank  with 
resultant  loss;  Insufficiency  of  evidence  to  authorise 
recovery. 
Taylor  v.  Commercial  Bank,  181,  183. 
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Haight,  J. 
NEGLIGENCE. 

Whether  rules  for  the  protection  of  car  inspectors  are  reason- 
able and  proper  is  a  question  of  law.    (Dis.  op.) 
Devoe  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  1.  11. 

EVIDENCE. 

Parol   evidence    inadmissible   to   vary   a   complete   written 
instrument. 
Brantingham  v.  Huff,  53,  55. 

CONSTITUTIONAL  LAW. 

New  York  (city  of) ;  Mandamus ;  Detective  sergeant  summa- 
rily reduced  to  patrolman  entitled  to  writ  of,  requiring 
police  commissioner  to  reinstate  him;  L.  1901,  ch.  466, 
§  290,  not  unconstitutional ;  Construction  of  statute  ;  If 
statute  is  capable  of  two  constructions,  one  of  which  is 
unconstitutional,  the  other  constitutional,  the  latter 
should  be  adopted;  Detective  sergeant;  Status  and 
duration  of  appointment  of,  when  designation  not  stated 
to  be  temporary ;  Constitutional  law ;  Statute  in  ques- 
tion not  violative  of  civil  service  provision  of  the  Con- 
stitution. (Const,  art.  5,  §  9.) 
Matter  of  Sugden  v.  Partridge,  87,  91. 
LIBEL. 

Defamatory  publication  referring  to  class  or  group  of  persons ; 
When  one  of  such  persons  may  maintain  action  for  libel; 
Whether  defamatory  statements  apply  to  person  in  pro- 
fessional capacity  a  question  of  fact.    (Dis.  op.) 
Bommann  v.  Star  Co.,  212,  219. 

APPEAL. 

Dismissal ;  Vacation  of  judgment ;  Reversal  on  the  facts ; 
Courts ;  Exclusiveness  of  jurisdiction ;  Question  of  fact ; 
Unanimous  affirmance  ;  Judgment ;  Res  adjudicata  ; 
Courts ;  Trustees ;  Defalcation  of ;  How  proceeds  of  prop- 
erty turned  over  as  security  therefor  should  be  applied. 
Westerfield  v.  Rogers,  230,  232. 

COUNTY  TREASURERS. 

Fees  of,  for  receiving  and  paying  over  state  tax  and  school 
moneys ;  Construction  of  County  Law  and  statutes  relat- 
ing thereto. 
Upham  v.  State  of  New  York,  836,  338. 

REAL  PROPERTY. 

Adverse  claim ;  Possession.    (Dis.  op.) 
Lewis  v.  Howe,  340,  350. 
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LANDLORD  AND  TENANT. 

Subrogation ;  Mortgagee  of  leasehold  interest  who  pays  rent 
to  protect  his  own  interest  in  lease  can  maintain  action 
therefor  against  the  tenant. 
Duulop  v.  James,  411,  413. 

Vann,  J. 
NEGLIGENCE. 

Duty  of  railroads  to  make  and  promulgate  rules  for  the  pro- 
tection of  car  inspectors ;   Question  of  fact ;  Evidence ; 
Rules  of  another  railroad  competent  and  may  be  proved 
by  paroL 
y     Devoe  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  1.  4. 
BANKRUPTCY. 

When  action  upon  creditor's  claim  is  barred ;  Effect  of  §§  15, 
17   and   57,    subcL    N,    of    Federal    Bankruptcy   Act. 
(Dis.  op.) 
Columbia  Bank  v.  Birkett,  112,  117. 
NEW  YORK  (CITY  OF). 

When   assessment   for   local   improvement  becomes  a  lien; 
Covenant  against  incumbrances ;  Costs ;  Bight  to,  may 
be  waived  by  the  parties  to  the  submission  of  a  con- 
troversy ;  Code  Civ.  Pro.  §  1279. 
Real  Estate  Corporation  v.  Harper,  123,  125. 
Public  schools ;  Tenure  of  position  of  teachers ;  Teachers  can- 
not  be  "  reassigned  "  except  for  cause. 
People  ex  rel.  Callahan  v.  Bd.  of  Education,  169,  172. 
LIBEL. 

Defamatory  publication  referring  to  class  or  group  of  persons ; 
When  one  of  such  persons  may  maintain  action  for  libel ; 
Whether  defamatory  statements  apply  to  person  in  pro- 
fessional capacity  a  question  of  law. 
Bornmann  v.  Star  Co.,  212,  217. 

APPEAL. 

Either  party  may  notice  and  place  upon  the  motion  calendar 
appeals  from  interlocutory  judgments  at  his  convenience. 
Slater  v.  Slater,  264,  265. 
CRIMES. 

Appeal;  Amendment  of  record;  When  homicide  committed 
while  attempting  to  escape  from  prison  is  murder; 
Demonstrative  evidence;  Change  of  condition;  Trial; 
Instructions;  Prejudice;  Instruction  reversible  error 
Indictment;  Murder;  Deliberation. 
People  v.  Flanigan,  356,  358. 

CONSTITUTIONAL  LAW. 

Transfer  of  essential  functions  of  local  officers  to  state  officers 
prohibited ;  Home  rule  provision,  Const,  art.  10,  §  2 ;  Con- 
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CONSTITUTIONAL  LAW  —  Continued. 

struction  of  home  rule  provision  as  affecting  taxation ; 
Corporations;  General  franchises  defined;  Special  fran- 
chises defined;  Tax;  Special  Franchise  Tax  Act,  L. 
1899,  ch.  712 ;  Substance  of  statute ;  Act  not  violative 
of  home  rule  provision ;  It  creates  new  system  of  taxa- 
tion, requiring  officers  with  new  functions  to  enforce  it ; 
Tangible  property  connected  with  special  franchises  is 
an  inseparable  part  thereof,  forming  an  entity  which 
was  never  taxable  by  local  assessors;  Authorities  on 
home  rule  question  collated ;  Decisions,  not  expressions 
of  judges  used  arguendo,  establish  legal  principles; 
Franchises  taxable  as  other  property ;  Act  is  not  viola- 
tive of  Federal  Constitution  as  impairing  the  obligation 
of  contracts ;  Additional  objections  overruled. 
People  ex  rel.  Met.  St.  Ry.  Co.  v.  Tax  Comrs.,  417,  431. 

TAX. 

Franchise  and  succession  taxes  are  taxes* upon  corporate 
privileges  and  the  right  of  succession  by  an  individual, 
not  upon  property;  Property  exempt  from  taxation  by 
Federal  law  may  be  included  in  appraisal ;  No  distinc- 
tion exists  between  domestic  and  foreign  corporations ; 
Capital  of  domestic  corporation  invested  in  letters 
patent,  United  States  bonds  or  copyrights  may  be 
appraised  for  the  purpose  of  ascertaining  amount  of 
franchise  tax,  the  same  as  other  property. 
People  ex  rel.  U.  S.  A.  P.  P.  Co.  v.  Knight,  475,  477. 

CULLEN,  J. 

VENUE. 

Effect  of  stipulation  in  a  contract  that  any  action  thereunder 
shall  be  commenced  in  a  certain  county. 
Benson  v.  Eastern  Bldg.  &  Loan  Assn.,  88,  84. 

SUMMARY  PROCEEDINGS. 

When  action  in  Supreme  Court  may  be  regarded  as  one  in 
ejectment ;  When  objection  that  action  of  ejectment  can- 
not be  maintained  for  non-payment  of  rent  cannot  be 
considered  by  Court  of  Appeals ;  Privilege  of  counsel ; 
Attorney  may  be  required  to  produce  papers  of  client 
when  in  his  possession ;  Party  interested  in  event  not 
competent  witness  to  prove  payment  of  rent  by  deceased 
ancestor  of  tenants ;  When  subpoena  duces  tecum  and 
proof  of  service  thereof  may  not  be  read  in  evidence ; 
Deeds  of  premises  in  question  and  assertions  of  title  by 
tenant  not  admissible  in  evidence  to  dispute  landlord's 
title. 
Jones  v.  Reilly,  97,  102. 
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PERSONAL  PROPERTY  LAW,  §§  94,  20. 

Purchaser's  knowledge  of  fraudulent  intent  of  vendor ;  When 
notice  thereof  a  question  of  fact. 
Greenwald  v.  Wales,  140,  141. 

TRANSFER  TAX. 

A  seat  in  the  New  York  Stock  Exchange  is  "  property  "  within 
the  meaning  of  section  942  of  Tax  Law  and  liable  to  the 
transfer  tax. 
Matter  of  Hell  man,  254,  256. 
PLEADING. 

Demurrer ;  When  complaint  states  more  than  a  single  cause 
of  action.    (Dis.  op.) 
Tew  v.  Wolfsohn,  272,  280. 

MECHANIC'S  LIEN. 

A  notice  thereof,  which  fails  to  state  when  first  item  of  work 
was  done,  is  insufficient  (L.  1897,  ch.  418,  §  9,  subd.  6). 
Mahley  v.  German  Bank,  499,  500. 

Werner,  J. 
NEW  YORK  (CITY  OF). 

Title  to  lands  taken  for  construction  of  bridge  over  the  Har- 
lem river  under  L.  1895,  ch.  986. 
Matter  of  City  of  New  York,  26,  32. 

NEGLIGENCE. 

Injury    resulting    from    explosion;     Insufficient     proof    of 
negligence. 
Travell  v.  Bannerman,  47,  49. 

EVIDENCE. 

Parol  evidence  inadmissible  to  vary  writing. 
Mead  v.  Dunlevie,  108,  109. 
NEW  YORK  (CITY  OF). 

Borough  of  Brooklyn ;  Abolition  of  positions  of  principals  of 
evening  high  schools  as  "unnecessary"  by  changing 
the  system  of  conducting  them. 
Matter  of  Cusack  v.  Bd.  of  Education,  136,  137. 

CORPORATIONS. 

Resignation  of  officers  and  directors  in  order  to  procure 
appointment  of  receiver  under  subdivision  8  of  section 
1810  of  Code  of  Civil  Procedure,  illegal  and  ineffective . 

Zeltuer  v.  Zeltner  Brewing  Co.,  247,  249. 

NEW  ROCHBLLE  (CITY  OF). 

Audit  of  claim  by  common  council  duly  authorized  to  act 
thereon;    When    it   cannot  be   set    aside    as   illegal 
Mandamus. 
People  ex  rel.  Smith  v.  Clarke,  259,  261. 
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PRINCIPAL  AND  AGENT. 

When  broker,  who  has  secured  a  mortgage  loan  and  misap- 
propriated the  money,  is  the  agent  of  the  mortgager  and 
not  of  the  mortgagee. 
Henken  v.  Schwicker,  298,  299. 

PARTNERSHIP. 

Surrender  of  the  right  of  withdrawal  a  good  consideration  for 
agreement  modifying  articles  of  copartnership. 
Melville  v.  Kruse,  806,  807. 
MASTER  AND  SERVANT. 

Risk  of  employment;   When   promise  to  repair  defects  in 
machine  shifts  risk. 
Rice  v.  Eureka  Paper  Co..  386,  887. 

INSURANCE. 

When  by-laws  of  a  co-operative  life  insurance  corporation  are 
rjtroactive;  Suicide  of  insured  while  insane;  Insurer 
liable  upon  death  therefrom,  unless  expressly  excepted 
from  the  risk;  Effect  of  finding  that  the  insured  com- 
mitted suicide ;  Suicide'  of  insured  while  sane ;  Effect  of 
by-law,  enacted  after  the  issuing  of  certificate  of  insur- 
ance, declaring  certificate  void  if  insured  shall  "  die  by 
suicide,  felonious  or  otherwise ; "  Effect  of  stipulation 
that,  if  death  of  insured  be  caused  by  any  illegal  act  of 
his  own,  his  rights  under  the  certificate  shall  revert  to 
the  association ;  Rights  of  beneficiary,  under  certificate 
of  co-operative  insurance  association,  in  case  of  suicide 
of  insured. 
Shipman  v.  Protected  Home  Circle,  898,  402. 

Per  Curiam. 

evidence. 

Testimony  of  witness  disqualified  under  section  829  of  the 
Code  of  Civil  Procedure ;  When  objection  thereto  insuf- 
ficient to  exclude  evidence ;  When  witness  interested  in 
event  of  action  may  express  opinion  as  to  genuineness  of 
signatures  to  disputed  papers ;  Expert  in  handwriting ; 
Competency  thereof  may  be  tested  upon  cross-examina- 
tion by  inquiry  into  collateral  matters. 
Hoag  v.  Wright,  30,  88. 
APPEAL. 

Reversal  by  the  Appellate  Division  upon  the  law. 
Dunlap  <fc  Co.  v.  Young,  327,  329. 

NEW  YORK  (CITY  OF). 

Borough  of  Brooklyn ;  Abolition  of  position  of  principals  of 
evening  high  schools  as  "  unnecessary "  by  change  of 
system  of  conducting  them  (on  authority  of  Matter  of 
Cusack  v.  Board  of  Education,  174  N.  T.  186). 
Matter  of  O'Leary  v.  Board  of  Education.  511. 
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